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8086122 

IN THE SUPREME COURT OF CALIFORNIA 

En Bane 

In re JOSEPH HUNT on Habeas Corpus 

-Petition for writ of habeas corpus is DENIED. (In re Waltreus (1965) 62 Cal.2d 218, 
225; In re Miller (1941) 17 Cal.2d 734, 735; In re Clark (1993) 5 Cal.4th 750.) 

SUPREME COURT 
F·l LED 

AUG ... 9 2000 

Frederick K. Ohlrich~ j 
DEPUTY 

262
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~ . 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT--

DIVISION FIVE COURT OF APPEAL· SECOND DISt 

11 nIL II riD 
JAN 15 1990 

JOSEPH A. LANE 

In re B110428 

JOSEPH HUNT (Super. Ct. No. A0.90435) 

on (J. Stephen Czuleger, Judge) 

Habeas Corpus. ORDER 

THE COURT: 

I. INTRODUCTION 

In the early 1980's, petitioner formed a group which came to be known as the 

"Billionaire Boys Club" (BBC). The group's purpose was to invest in commodities, 

cyclotron technology, and arbitrage. Ronald Levin, the decedent, persuaded the group he 

was a wealthy individual with money to invest. In fact, Mr. Levin was a "con man" who 

perpetrated an elaborate hoax on petitioner and the BBC. Petitioner was convicted of 

murdering Mr. Levin on June 6, 1984, with the aid of James Pittman. Petitioner admitted 

the existence of the plot to kill Mr. Levin to fellow BBC member Dean Karny. Petitioner 

also phoned Mr. Karny the morning after the murder and confessed to the murder. Mr. 

Karny testified at petitioner's trial under a grant of immunity. 

263
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We affrrmed petitioner's convic~ion in an unpublished opinion. (People v. Hunt 

(Nov. 23, 1993) B029402 [nonpub. opn.].) Petitioner also filed a petition for writ of 

habeas corpus which-was heard concurrently. with his appeal. . We concluded petitioner- -

had made a prima facie showing of entitlement to relief with respect to five of the many 

issues raised in the petition. On November 23, 1993, we issued an order to show cause in 

the habeas corpus proceeding directing the superior court to c~nduct an evidentiary 

hearing on the following issues. First, we issued an order to show cause concerning 

purported newly discovered evidence that Mr. Levin was still alive and additional 

impeachment evidence which casts a fundamental doubt on the accuracy and reliability of 

the jury's verdict. This newly discovered evidence ·issue was limited to: sightings of Mr. 

Levin; the seven-page "to do" list which was left at Mr. Levin's house prior to June 6, 

1994; and evidence contained in a "Dear Dean" letter that a prosecution witness, Mr. 

Kamy, committed perjury in another case. Second, we directed the prosecution show 

cause whether defense counsel's representation of petitioner fell below an objective 

standard of reasonable professional competence and there was a reasonable probability 

that the result of the trial would have been different. This purportedly was because 

defense counsel failed to discover or to utilize certain information. Third, we determined 

a hearing was justified as to whether defense counsel, Arthur Barens, had an actual 

conflict of interest which adversely affected his performance. This was because Mr. 

Barens was allegedly seeking admission to the Hillcrest Country Club and the judge who 

presided over the trial had the power to veto the application. Fourth, the order to show 

cause directed resolution of the question as to whether the prosecution failed to disclose 

substantial material evidence bearing on the credibility of Mr. Karny. Finally, we 

directed the prosecution to show cause whether it failed to disclose material evidence 

favorable to petitioner that Mr. Levin was under investigation by the Federal Bureau of 

Investigation (FBI). Los Angeles Superior Court Judge J. Stephen Czuleger conducted an 

evidentiary hearing (Cal. Rules of Court, rule 260) beginning on March 29, 1996. We 

2 
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will refer to Judge Czuleger's rulings as those of the "trial court." Prior to the evidentiary 

hearing, the court resolved a number of issues on the pleadings, pursuant to the 

---~--~~prosecutor's motion.- On July 12, 1996, the trial court issued a38-page order-denying the 

petition for writ of habeas corpus. On March 20, 1997, petitioner filed a 4 72-page 

petition for writ of habeas corpus challenging th.e July 12, 1996, order. After an extensive 

review of the trial and habeas corpus hearing records, we deny the petition. 

II. DISCUSSION 

A. Claims arising from the 1996 evidentiary hearing. 

1. Faretta motion 

Petitioner contends the trial court violated his constitutional self-representation 

right pursuant to Faretta v. California (1975) 422 U.S. 806, 835, when it denied his 

request to represent himself at the evidentiary hearing after we issued the order to show 

cause. Petitioner's contention is without merit. Unlike the situation in Faretta, neither 

the structure nor the history of the Sixth Amendment has been interpreted to apply the 

self-representation requirement to a state court post-judgment and appeal collateral attack 

evidentiary hearing procedure. It may be that the Sixth Amendment self-representation 

right may exist in the federal collateral attack evidentiary hearing process. However, we 

cannot conclude that the self-representation option in a post-judgment state collateral 

attack evidentiary hearing process is '"fundamental to the American scheme of justice'" 

which is a test for determining the application of the Sixth Amendment to a state justice 

system. (Benton v. Maryland ( 1969) 395 U.S. 784, 795.) Moreover, in terms of other 

tests for determining whether the Fourteenth Amendment Due Process Clause requires 

certain procedural requirements be imposed on state courts, the self-representation option 

3 
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in a post-judgment evidentiary hearing procedure cannot be characterized as '"so rooted 

in the traditions and conscience of our people as to be ranked as fundamental' [], and 

_ ----~'implicit in the concept of ordered liberty,~-such- thaL'neitherliberty nor-justice -would--- -

exist if they were sacrificed .... "' (Washington v. Glucksberg (1997) _U.S._,_ 

[117 S.Ct. 2258, 2268]; e.g. Herrera v. Collins (1993) 506 U.S. 390,411 [Texas 

limitation on post-judgment presentation of newly discovered evidence claim not 

violative of Due Process Clause of Fourteenth Amendment].) We note the United States 

Supreme Court has never held that there is a right in a state's post-judgment habeas 

corpus evidentiary hearing for the petitioner to proceed in prose. Finally, there is no state 

constitutional or statutory right to self-representation at a habeas corpus evidentiary 

hearing. (People v. Sharp (1972) 7 Cal.3d 448, 453.) 

B. Evidence that Mr. Levin was still alive 

1. "Sighting" evidence 

At the hearing, the trial court heard the testimony of five witnesses who claimed to 

have seen Mr. Levin .alive after June 6, 1984. These so-called "sighting" witnesses were 

Connie Gerrard, Nadia Ghaleb, Robert Robinson, Ivan Werner, and Karen Sue Marmor. 

The court found that Mr. Robinson and Ms. Marmor had "no credibility at all." The court 

gave little weight to the testimony of Ms. Ghaleb and Mr. Werner, who had minimal 

contact with Mr. Levin~ The alleged sightings of him were extremely brief. The court 

gave the greatest weight to the testimony of Ms. Gerrard, who claimed to have seen Mr. 

Levin alive in 1987. However, in order for petitioner to receive a new trial based on 

newly discovered evidence, the evidence must "undermine the entire prosecution case and 

point unerringly to innocence or reduced culpability." (People v. Gonzalez (1990) 51 

Cal.3d 1179, 1246; In re Hall (1981) 30 Cal.3d 408, 417.) The court ruled that the 

4 

266

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 10 of 249



testimony of Ms. Gerrard was not sufficient to meet this standard. After conducting 

independent review of the facts adduced at the hearing, we adopt the trial court's findings 

--. . -- as. our own.-----~-

Petitioner contends the court should have admitted the testimony of three 

additional "sighting" witnesses Louise Waller, Carmen Canchola and Jesus Lopez. Since 

all three witnesses testified at petitioner's trial (Ms. Canchola and Mr. Lopez at the guilt 

phase, and Ms. Waller at the penalty proceedings), the trial court could properly rule that 

this evidence was inadmissible at the habeas corpus evidentiary hearing. This is because 

the evidence was cumulative. (See People v. Delgado (1993) 5 Cal.4th 312, 328; In re 

Weber (1974) 11 Cal.3d 703, 720-722; Evid. Code, § 352.) 

2. "To do list" 

Petitioner wrote out his plan to kill Mr. Levin in a seven-page outline (the "to do 

list"). The "to do list" included such items as "'tape mouth,"' '"handcuff,"' "'kill dog,"' 

and "'have Levin sign agreements.'" Among the "newly discovered evidence" which 

petitioner claims entitles him to a new trial is a statement by Mr. Levin's former 

neighbor, Karen Sue Marmor. She recalled seeing the "to do" list in Mr. Levin's 

apartment prior to June 6, 1984. However, the trial court gave no weight to Ms. 

Marmor's testimony since her "vision" of the "to do list" in Mr. Levin's apartment came 

to her in "'flashbacks'" which occurred years after the murder and in fact several years 

after petitioner's trial (at which Ms. Marmor's husband testified). We independently 

adopt the trial court's findings the testimony did not meet the standard for granting habeas 

corpus reliefbased upon newly discovered evidence. (In re Clark (1993) 5 Cal.4th 750, 

766; In re Hall, supra, 30 Cal.3d at p. 417.) 

5 

--....... 
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3. The "Dear Dean" letter 

----~ ------ ---Richard-Maye:rwas-murdered-in a Hollywood motel in October~-1986;--Found in a 

shoe at the crime scene years later was a letter addressed to "Dean," Mr. Mayer's 

homosexual lover; In the letter, Mr. Mayer refers to "Dean's" cooperation with the 

police. Further, the letter adverts to lies told to the authorities so that "Dean" could "get 

his deal." Petitioner contends the "Dean" referred to in the letter is Mr. Kamy. Further, 

he argues the letter proves Mr. Karny lied at trial. Petitioner contends the trial court erred 

when it excluded the letter as inadmissible hearsay. This contention is without merit 

because the letter was not "evidence" in a constitutional sense. (In re Weber, supra, 11 

Cal.3d at pp. 720-722; Walker v. Lockhart (8th Cir. 1985) 763 F.2d 942, 948·; c.f. Wood 

v. Bartholomew (1995) 516 U.S. 1, 10 [inadmissible polygraph results are for Due 

Process Clause purposes "not 'evidence' at all ... "].) The trial court correctly concluded 

that the letter was not "new evidence" because it was not admissible evidence. 

C. Ineffective assistance of counsel claims 

We apply the following test for evaluating in effectiveness of counsel claims: 

"Defendant argues that certain actions and omissions of the lawyers representing him at 

trial amounted to ineffective assistance of counsel in violation of his right to counsel as 

guaranteed by the Sixth Amendment to the United States Constitution and article I, 

section 15 of the California Constitution. In order to demonstrate ineffective assistance, 

a defendant must first show counsel's performance was deficient because the 

representation fell below an objective standard of reasonableness under prevailing 

professional norms. (Strickland v. Washington (1984) 466 U.S. 668, 687-688 (].) 

Second, he must show prejudice flowing from counsel's performance or lack thereof. 

Prejudice is shown when there is a reasonable probability that, but for counsel's 

6 
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unprofessional errors, the result of the proceedi~g would have been different. A 

reasonable probability is a probability sufficient to undermine confidence in the outcome. 

--~-(ln-re-Avena (l-996}-l-2-CaL4th 694,721 [].)" (People v. Williams (1997) 16 Cal.4th 153, 

214-215.) With this standard in mind, the trial court took evidence on the following 

issues. 

1. Mr. Kamy's deposition testimony in the Cantor-Fitzgerald lawsuit 

The trial court rejected petitioner's claim that trial counsel should have utilized 

evidence that Mr. Karny lied under oath in a deposition taken in a previous civil lawsuit 

arising from the fraudulent activities of the BBC. The trial court correctly found that trial 

counsel had valid tactical reasons not to use the information. Petitioner himself had lied 

under oath in the same lawsuit. Further, petitioner had coached Mr. Karny regarding the 

deposition testimony in question. 

2. Testimony by Neil Adelman regarding the purchase of cyclotron attrition mills 

At trial, the People presented evidence that petitioner and the BBC were 

fmancially desperate. Therefore, it was argued petitioner had a motive to kill Mr. Levin. 

Petitioner would thus have a motive to obtain Mr. Levin's money. Petitioner contends 

trial counsel should have called as .a witness Mr. Adelman, an attorney, who would have 

testified that the BBC was about to realize substantial income from the sale of cyclotron 

attrition mill technology to William Kilpatrick, a Canadian investor. Trial counsel 

viewed this cyclotron evidence as '"snake oil'" and would not use it. The extensive 

testimony on this issue at the evidentiary hearing served only to confirm trial counsel's 

mature and wise analysis. The testimony revealed that Mr. Kilpatrick was bankrupt, had 

virtually no money, had substantial legal problems, and needed the approval of Canadian 

7 
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and United States authorities before he could enter into any enforceable agreements. As 

the court below aptly noted, "There was no enforceable contract; there was no exchange_ 

of money; there was no production of any of these 'wonder' mills. -In other-words, this 

venture sounds much like the other fraudulent activities of the BBC and Petitioner in the 

early 1980's." The evidence would not have aided petitioner's case and likely would 

have damaged it. We adopt the trial court's findings as our own. 

3. An FBI inve~tigation of Mr. Levin regarding Progressive Savings and Loan 

Petitioner contends trial counsel should have developed evidence that Mr. Levin 

had an incentive to flee because he was being investigated by the FBI for defrauding 

Progressive Savings & Loan in a check kiting scheme. Trial counsel elected not to use 

this evidence because petitioner had issued the worthless checks which Mr. Levin had 

deposited. The trial court concluded, based on the trial record and evidence taken at the 

hearing, that Mr. Barens's failure to utilize this evidence was reasonable because: there 

was little chance that Mr. Levin would have been charged in the Progressive Savings 

matter; the jury had already heard evidence of Mr. Levin's lack of honesty and integrity 

(thus the evidence would have been cumulative); and the evidence would have harmed 

petitioner. We are in accord. 

4. Testimony of Oliver Wendell Holmes 

Petitioner gave Mr. Barens the name·ofOliver Wendell Holmes, a friend ofMr. 

Levin. Mr. Holmes, a lawyer, had represented Mr. Levin in a civil case. Petitioner 

believed Mr. Holmes might have information about Mr. Levin which might have been 

helpful. Specifically, Mr. Levin planned to leave the country and flee to Brazil in order to 

avoid criminal prosecution. Petitioner contends Mr. Barens should have investigated Mr. 

8 
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Holmes further. Also, petitioner argues Mr. Holmes should have l;>een called as a witness 

at trial. Mr. Holmes testified at the habeas corpus evidentiary hearing. Mr. Levin 

indicated he was working on a story about bank robbers fleeing to Brazil. Mr. Levin 

asked Mr. Holmes if Brazil has an extradition treaty with the United States. Mr. Holmes 

viewed this as "journalistic interest." Mr. Levin never indicated he planned to flee the 

jurisdiction because of pending criminal charges against him. The trial court reasonably 

could have ruled that although Mr. Holmes' testimony might have helped petitioner, Mr. 

Barens 's failure to investig~te further was not unreasonable under the standard set forth in 

Stricklandv. Washington (1984) 466 U.S. 668, 687-688. We conclude Mr. Barens's 

conduct was not below the standard of reasonably effective representation. Mr. Barens 

had little information on which to proceed, and in any event, this testimony would not 

have altered the outcome of petitioner's trial. 

5. Testimony of Ms. Marmor 

Petitioner claimed trial counsel was deficient for not calling Ms. Marmor as a 

"sighting" witness. As noted above, the court believed Ms. Marmor ~as not a credible 

witness. The court correctly found that trial counsel could "not be faulted for failing to 

call a witness at trial who lacks all credibility." We are fully in agreement with the trial 

court's analysis. 

6. Additional ineffective assistance of counsel issues 

The court did not take evidence on the following ineffective assistance of counsel 

issues identified in the order to show cause: (a) the terms of former BBC member Tom 

May's movie contract; (b) laboratory tests concerning the BMW used to transport Mr. 

Levin's body; (c) evidence that Mr. Levin discussed dyeing his hair with his barber; (d) 

9 
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~ocuments in possession of Mr. Levin's conservator allegedly indicating $1.2 million had 

been amassed prior to the disappearance; (e) Mr. Levin's lack of familial ties and abuse 

.ofhis dog; (f) evidence of prior contact between Mr. Levin and Mr. Pittman; (g) 

evidence that Mr. Levin's neighbor heard nothing unusual on the night of June 6, 1994; 

and (h) Mr. Levin's missing comforter was found by the neighbor in a trash can. 

Petitioner contends he did not receive a fair hearing on these claims and thus was 

denied due process because his counsel at the evidentiary hearing did not vigorously 

oppose the prosecutor's motion to have these issues resolved on the pleadings, which they 

in fact were. Petitioner's claim that he was denied due process is without merit. 

Petitioner's counsel at the evidentiary hearing made what amounted to an offer of proof 

on these issues. The trial court, utilizing the Strickland standard, properly determined that 

Mr. Barens had a valid tactical decision for not using the evidence. Further, the trial 

judge determined that even if the evidence had been presented, it would not have altered 

the outcome of petitioner's trial and may even have damaged his case. Having 

independently reviewed the record, we adopt the trial judge's findings as our own. 

D. Counsel's actual conflict of interest 

Petitioner contends he was deprived of due process because the trial court did not 

take evidence on the claim that Mr. Barens had an actual conflict of interest. This 

purportedly was because Mr. Barens was seeking admission to the Hillcrest Country 

Club. Petitioner alleged the late Laurence Rittenband , the judge who presided over the 

trial, had the power to "blackball" Mr. Barens's admission to the Hillcrest Country Club. 

This issue was resolved adversely to petitioner on the pleadings when the People, in a 

pretrial hearing, persuaded the trial court that: (I) there was no evidence counsel had 

even applied for membership before, during, or after the trial; (2) Judge Rittenband was 

not on any of the club's membership review committees; and (3) the record did not 

10 . 
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demonstrate "a trial counsel who pandered to the trial judge to gain personal favor." The 

simple fact is Mr. Barens aggressively represented petitioner. 

E. Failure ofthe prosecution to disclose substantial·material evidence bearing on the 

credibility of Mr. Karny. 

The jury at petitioner's trial was told that in exchange for his testimony, Mr. Kamy 

had received immunity from two murder charges. Also, Mr. Kamy had been granted 

immunity from another assault with the intent to commit murder charge. Finally, the 

prosecution intended to intercede on Mr. K~y's behalf with the Sec~ties and Exchange 

Commission (SEC) in connection with any investigation of the BBC. Petitioner contends 

the prosecution withheld from the defense information that FBI officials would also 

inform the SEC's "sister" agency, the Commodity Futures Trading Commission (CFTC), 

of Mr. Karny's cooperation. The court below correctly ruled that petitioner was not 

prejudiced by the prosecution's failure to disclose this information, since the jury was 

already aware that Mr. Karny had been granted immunity for his testimony. We adopt 

the trial court's findings. We have applied the materiality analysis set forth in Kyles v. 

Whitley (1995) 514 U.S. 419, 434-437. It is not reasonably probable the failure to 

disclose this evidence would have led to a more favorable result. 

F. Failure of the prosecution to disclose to petitioner that Levin was under investigation 

by the FBI. 

At the hearing below, petitioner and his counsel conceded that the defense had 

been made aware of the FBI investigation of Mr. Levin. The court below correctly ruled 

that in light of this concession, and petitioner's failure to show any prejudice, the issue 

was without merit. We agree. 

11 
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G. Claims arising from court's refusal to consider supplemental petition 

On March 29, 1996, petitioner filed a supplemental petition for writ of habeas 

corpus raising additional ineffective assistance of counsel issues. The court correctly 

declined to hear the petition because the issues were not within the scope of the order to 

show cause. In the interest of judicial economy, we have reviewed the supplemental 

petition on the merits and conclude that petitioner has failed to meet his burden of 

showing that but for counsel's alleged errors, the outcome of his trial would have been 

different. (Strickland v. Washington, supra, 466 U.S. at pp. 693-694; People v. 

Fosselman (1983) 33 Cal.3d 572, 584.) Petitioner's contention that Mr. Barens' 

performance was so deficient that we should utilize some standard of review other than 

Strickland is without merit. The appropriate standard of review is that which has been set 

by the United States Supreme Court. 

H. Additional claims 

Petitioner raises additional claims concerning bias of Judge Rittenband. To the 

extent these claims were not raised on direct appeal, they are waived and the subject of 

procedural default. (In re Harris (1993) 5 Cal.4th 813, 826; In re Clark, supra, 5 Cal.4th 

at p. 765; In re Waltreus (1965) 62 Cal.2d 218, 225.) To the extent the failure to raise 

these issues was attributable to appellate counsel, we find that petitioner has no ground 

for a claim of ineffective assistance of his appointed attorney on appeal. (Jones v. Barnes 

(1983) 463 U.S. 745, 750; Miller v. Keeney (9th Cir. 1989) 882 F.2d 1428, 1434, fn. 10.) 

Finally, petitioner contends there is new evidence proving his innocence which 

came to light only on the morning of the last day of the evidentiary hearing. That 

evidence was in the form of a declaration from Jonathan Milberg, a highly regarded 

12 
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criminal defense attorney, who stated that in 1977 (seven years before the murder) he 

overheard Mr. Levin in a telephone conversation. Mr. Levin stated over the telephone 

that if things got "too hot" for him, he would simply disappear and "everyone would think~ 

he is dead, and that he would be 'sitting somewhere' laughing at everyone." This 

evidence is merely cumulative of other evidence presented at trial; it did not "undermine 

the entire prosecution case and p~int unerringly to innocence or reduced culpability~" 

(People v. Gonzalez, supra, 51 Cal.3d at p. 1246; In re Hall, supra, 30 Cal.3d at p. 417 .) 

The prosecution case conclusively demonstrated petitioner killed Mr. Levin and none of 

the collateral notions raised in the habeas corpus petition undermined that immutable 

reality. 

III. DISPOSITION 

The petition for writ of habeas corpus is summarily denied on the merits and as 

noted, the court fmds certain enumerated issues are also the subject of procedural default. 

* 
TURNER, p .J. 

* Assigned by the Chairperson of the Judicial Council 

13 
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C~e: 12-72359 07/30/2012 10: 8268980 DktEntry: 8-13 Page: 1 of 38 {118 of 157) 

In Re: 

.FILED 
LOS ANGELES SUPSRIOR COURT. 

JUL 12 1996 
JAM~S H. DEM?Sc'f. ~Lt~K · 

h~ ,c ... ,.,, . 
BV H. Kl!,t DEPUT". 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF ~OS ANGELES 

JOSEPH HUNT, 

) 
) 
) 
) 
) 
) 

Case No.·A 040435 

ORDER DENYING WRIT OF. 
HABEAS CORPUS 

on Habeas Corpus. 

----------------------------> 
For the reason set fQrth below, Petitioner Joseph Hunt•s 

Petition . for Writ of Habeas corpus must be an~ is denied. 

Petitioner has failed to meet his burden. Claims of · newly 

discovered evidence, ineffective assistance or conflict of 

couns~l, and failure by pros~cution to disclose evidence, ~ave 

not cast doubt on the a~curacy and reliability of the tria~ 

proceedings. Nor .can the Court say that · ·but . for · claimed 

insufficiencies the results in the trial probably would have been 

different. 

PROCEDURAL BACKGROUND 

on November 23, ~993, the .. court of Appeal in an unpublished ,. . 

188-paqe· opinion affirmed the conviction of Petitioner -

" 
-1~ 

I 
I 
i 
I 
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1 Hunt for the June 6, 1984, murder of Ronald Levin. People· v. 

2 HYnt, B029402 (Second Appellate District, Division 5, 

· 3 ~ovember 23, 1993). On the same day, the Court issu~d an order 

4 to s~o~ caus'e based upon Hunt's petition for writ of habeas 

5 qorpus. This order was amended on Decell\ber 23, 1993. In sum·, 

6 

7 

8 

9 

10 

ll" 

12 

13 

14 

· tht? two orders remand$d the case to the Los Angeles Superior 

·court to ~eview twenty-~ee specifip issues pursuant to Rule 

2 60., Calif~rnia Rl:lle"s .of C~urt. 

Following the filing of a Return and a Traverse, as well as 

several prehearinq motions, the Rule 260 hearing began on March · 

29, 1"996. on that date, this -court ruled ·as to which of the 

twenty-three issues the- Court weuld ··take additioncil live 
. . J1 1.\ 

testimony on, that is, evidence beyond that contaiped in the 

P~tition,· Return, and ·Traverse. Of the twenty:-'t11;ree issues, the 

15 Court found that seven met the standard of .Rule 260c. 1 
· 

16 

. 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Those seven issues focus on two areas. The first area is . 

whethe~ -allegedly newly ~iscovered evidence "casts a fundamental 

doubt on'the accuracy.apd ~eliability of the jury•s verdict., 

(Order to s~6w Cause, p. . 2) This topic concerns evic:tenc~ of 

s"iqhtings of Levin· and evidence concerning th~ finding of what 

has come to be known as the seven page "to do• murder list. (OSC 

Issues i.(a) and 1 (b)) 

The second area deals with alleq~d ineffective assistance of 

counsel. This area concerns trial counsel 1s alleged failure to 

1That rule provides in part: "An evidentiary hearing_is required if after considering the verified petitio~ the 
return, any denial, ~d affidavits or declarations under penalty of pexjury and matters of judicial notice, the 
Court finds there Is a reasonable likelihood that the petitioner may be entitled to relief .... " 

" 
-2- ...,., . 

. \. 
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discover andjor utilize available exculpatory information for the 

benefit of his client and whether there is a reasonab~ 

probability that the result of the trial would have been· 

different had counsel acted differently (OSC Issues: 2(a), 2(cJ, 

2 (e). , 2 ( f ) and 2 (h) ) • 

The hearing in this matter lasted thirteen days. Petitioner 

called nineteen witnesses including himself. Respondent c~lled 

eieven witn~sses.· Hundreds of pages of documents were marked. and 

received into evidence. 2 
· ~he transcript_ of the hearing, 

excluding closing arguments, ~s over 2,200 .Pages. Prior to the· 

commencement of the hearing, the Court read and consid~~ed the 

.approximately lS,·ooo page transcript of Petitioner's santa Monica 

trial, as well ·as the"thousands of pages m~inq up the Petition, 

RetUrn, and Traverse and exhibits attached thereto. In sum, 

although the case is voluminous, the issues ~e ·.plain and 
. . 

Petiti~ner·and Respondent have been afforded a full airing of the 

fac~s and their arguments •. 

II· 

EVIPENCE AT THE TRIAL 

A brief discussion of the.evidence. presented at his Santa 

Mon.ica trial in 1986 - 1987 is appropriat~ in ord~r to evaluate 

the claims Petitioner makes in the Petition and the evidence as . . . . 

· 2Fetitioncr had 67 exQ!"bits with sub-markings receiyed into evidence. Respondent had 11 exhibits with sub
markings received Numerous other cxiiibits were marked, reviewed by the Court, but not received into 
evidence. . . 

.\\. 

-3-
AJ1~\ 

··? 

'··. LJ 

278

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 22 of 249



.. r 
I • .. ~. • 

i 
! 

·l 

2 

s 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

"16 

17 

18 

·19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Ca?e: 12-72359 · o7/30/2012 ID: 8268980 DktEntry: 8-13 Page: 4 of 38 (121 of 157 

presented in the ju_st compl.eted-heari.ng. 3 

The details of the plot to kill Ronald Levin were testified 
• 0 

to by De~n Karny, who received immunity for his testimony. The 

·Petitioner first met Dean Karny in junior high school an~ became 

reacquainted with him in 1980 when Karny was a student at UCLA. 

The Petitioner impress~d Karny and his friends as a rema~kably . 

intelligent and well-establ~shed ypung man. In fact, in November 

198.0, Karny, his parents, and others. ·provided Pet:j.tioner with 
0 • 

o-yer $400, oo·o to trade commodities.· At. first, Petitioner was 

very successful ·at: trading, hC?wever·, by 1982., Petitioner had lost 
. . 

all the capital that he had raised. 
• 0 

Unda~ted by this setback, Petitione~·wanted.ta form a group 

of intelligent, c~p~ble, motivated peop~e ~ho could succeed in 
0 0 

· ·business,_ personal, a.nd · social· ventures without the type. of. 

constraints usually associated with corporate structures. By 

. early.1983, ~etitioner, along with 10 othe~s,· formed t~e Bombay 

The B~C ··~. purpose was to invest · in 

commodities, cyclotron technology, and. arbitrage. The group was 

bound together by a philosophy developed by Peti~ioner called the 

"Paradox" philosophy. This philosophy called for an individual 

not to be. bound by society's rules of· ·laY? or reliqion. 

Accordingly, members were encoUraged to do what was '~necessary 

under the circumstances." In short'·: ·the survival. o·f the 

lThis discussion. ~oes not pretend to be exhaustive, only illustrative. A fhll.er recitation ofthe evidence cui 
be found in the Court of Appeal's opinion in People v. Hunt supra. or, as this Court has d_dile, by reading the 
99 volumes of trial transcripts. ~ .. 

,· 

"!The media later created the name "Billionaire Boys Club" from the initials "BBC". That appellation baS 
remained to this day. . ~ · 

-4-
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.. individual was. 'considered P.aramount. By June 1983, the BBC 

appeared to be pros~~ing with offices rent~d and capital raised. 

Eq,rly in 1.983, Levin came to Petitioner 1 s attention. · The 

Petitioner believed·Levin was wealthy and he s~cceede~ in getting 

·Levin to place ss· million in a commodities trading account. The 

account was in Levin's name, yet any profits .were to be split 

equally between Levin and Petitioner. Shortly thereafter, 

:Petitioner announced to ·the BBC that he had lost all the 

investors' money in the commodities market with the exception of 
. . 

the Levin account. However, Pe"t:itioner promised to reiinburse the 

investors for their losses with his share of the pr?fits f~om the 
. . 

Levin account. At t~is t~~' the· BBC's overhe~d expenses w~r~ 

'approximately .. $70,000 per. mont~, with tlie other businesses 

providinq little additional income a~d the Petitioner personally ... 
spending large sums of money. 

At first, Levin told Petitioner. he could not pay the profits· 

owed because he·· had already inv~st~d the profits i:Q. a shoppinq 

center. Later, .Levin told Petitioner that the BBC's share of. the 
. ·. 

profits had increased ~rom $3.5 million to $13 million because a 

Japanese company had offered to buy the shoppinq ~enter. 

·However, the .money never materialized in 'fact, it had never 

existed. 

By october 1983, Petitioner had learned that he had been the 

victim of an incredible hoax. Levin, posing as a representat~v~ 

of his company, Network News, had persuaded Jack Friedman, ·a 

securit~es broker, to se~ upf simulated trading account for the 

purposes of a news stocy that he was working ~n. Moreover, 

... 
-5-
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1 . Friedman was·told to make sure ~hat Petitioner did not know the 

2 account was simulated. Petitioner, in turn, believed the account 

:3 w~s real and .act~vely traded in it with substantial success. 

4 Thereafter, however, the anticipated profits from the Levin 

5 a~count proved to be illusory. Petition~r ~~s not happy, he had 

6 

7 

~· 

9 

been· "conned" by Levin. 

When confronte~, Levin admitted to the Defendant that there 

was. no shopping center and there were no . prof i t.s, but he ·agreed . 

to give Petitioner $300,000. .In the m.eanti~e, the BBC' s 

10 financial ·affairs worsened, while Levin delayed making the 

ll 

12 
.. 

promised payment. Accordingly, Petiti9ner told T~~ May, a BBC 

memb~r, ~~t he. was ~oing to ·get ·~e money frc;:>Iri Levin, . "np .matter 

~3 ·what it. took," In addition, Petitioner told Karny that he was 

14 

15 

16 

17 

18 

19 

going to find a way of gettinq that money from Levin and that 

Levin was going to die one. day. 

By· ;May ~984 '· Petitioner. tol~ Karny ·that he had .developed a 

plan ~6 kill Levin and get ~e mone~. Petitioner set forth this 

plan in an ~iaborate sev~n-page .outline of lists ~f things to.do 

which he reviewed with Karny. 5 The plan involved James Pi~tman, 

20 ·a karate instructor, ·who· was· in charge of security for the BBC 

21 

22 

.. 23 

24 

25 

26 

27 

28 

and served as P.etitiorier•s bodyguard. Pittman was known to carr.y 
\ . . 

firearms. Fin~lly, Petitione~ informed Karny that he was going 

to execute his plan on June 6, 1984 be~ause Levin was due to 

leave for New York · the.·. next morning, thus .making his 

disappear~nce less -obvious. 

.on the morning of June 7, 1984, Petitioner awakened Karny· 
l.: ,. 

· 5Tbe famed "to do" list 

-6-
-2&r. 
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and told Karny he had ·dane it,· -that Levin was dead.·. He showed 

him a check for $1.5 million and the contract signed by Levin. 

Then Petitioner made copies of the check which'h~ distributed to 

the BBC members. In subsequent conversations with Karny., 

Petitioner described Levin' s murder in greater detail. 

Petitioner told Karny how he an~ Pittman had gone to Levin's 

Bev~ly Hills apartment and had coerced L~vin into . making out the 

c~eck and signing the option contract, prior to shooting him in 

the back of the head and disposing of his body. 6 Levin 1 s body 

has never been found.' 

Levin was discovered missing early in the morninq'on June 7, . I 
·1984 .by tW(L fri~~~, · W.hQ had planned. to travel. to New York with 

him. After searching the apartment, they .found Levin's airline 

tickets; lu9gaqe, and car at the house. However, the lin~ns from 

his ·bed, television remote. controller, wallet, and key were 

missing. Perhaps mo$t peculiar, . Levin had not called his 

answering service for mess~ges, ~s ~as his regular practice.: 

Also, on June 7, 1984, Pittman checked into the New York 
. . . 

Plaza Hotel in Levin's name. He was arrested when he tried to 

pay the bill with Levin.'s credit cards. Pet.itioner·flew to New 

York and hired a lawyer to get Pit~an out of jail. Three days 

later, Petitioner met with Gene Browning, the inventor of the 

cyclot;-on (discussed, infX'a), · and told .hiln that "Lev·in was 

missing and probably dead." 

6Levin had earlier convinced Petitioner that hemad a large amount of money in an overseas bank account. 
This, like the brok~ge account, was ficti~ous. · · · 

'Petitioner bragged that he and Pittman had 1{) efficiently disposed of it that it would n.ever be located. 

-7-

I 

I 
I 
I 
I 
I 
I 

J 

282

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 26 of 249



·: •· /. 
• · ~.,6~ Case: 12-72359 07/30/2012 10:8268980 OktEntry: 8-13 Page: .8 of 38 (125 of 157 

.,. 

Since the cohesiveness of- the BBC was crumbling, ~t was 

agreed th~t a.special meet~ng of the BBC would be calied and only 

those members with .. a sufficient orientation in. the "Paradox" 

4 philosophy would be· invited to attend. Prior to the meeting, 

5 Petitioner informed Tom May that he·had killed Levin and that he 

6 had committed the perfect crime. The special meeting was held on 

7 

8 

9 

10 

11 

~une ·24, 1984, with numerous members of the BBC present. At the 

meeting, Petitioner told the group that he and Pittman had 

"knocked off Levi~." He said.that Levin had signed the check 

ur:1der "duress.• Moreove~, he s~ggested that his actions were .. 

necessary to the. survival of the BBC·and tha~ Levin's. check would 
·. 

12 sti~l· be c.ashed despite recent. difficul~~es' ;in. t~ying .to,.d~ so. 

13 J:n addition, Petitio.ner assured the group· that it was a .perfect 
' . . 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

crime and that they would not be caught. However, Petitioner 

also threatened the qroup.by suggesting that if any member talked 
. . 

to ~he police, ne would end· up in·East River and. become •tish 

ba'it. • 

Despite issuing the strong warning, days later Petitioner 

became suspicious. that BBC members were ta~ing. to the.police. 

Petitioner broke into David May's apartment and heard ~·mess~ge 

from Detective Zoeller of the Beverly Hills Police. Dep,artment, on 

-the answering machine. Petitioner confronted May. and 'BBC 

associate Jeffrey Raymond with this info~tion and demanded that 

they call the police and _say they had lied. Furthermore, 

Petitioner told them he would exchange the documents they had 

given to the police for the pink slips which he held to their 
\.· 

" ,• 
cars. 

.• g .. 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Petitioner ~as arrested on-~eptember 28, 1984. Petitioner 

waived his·constitutional rights and responded to the detective's 

question~ until he was confronted with the ~even pages of "things 

to do" in his handwriting which had been found at Levin's house. 8 

petitioner immediately stopped talking for· seven to ten minutes. . . 

Finally; Petitioner told a detective that he didn't know· anything 

about the ~~hings to do" list. 

)?etitioner called .Ka~ny. from the Beverly Hills jail and 

. reminded him of the · signif1cance of the alibi that .th~y had 

arranged abo":lt their ·evening at the movies on June 6, 1984. 

Aft~r Pet-itioner ~as relea~·ed from jail, :Petitioner had frequent 

l2 · discus~ions with Karny about how brilliantly the murder was 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

conceived and execut.ed •. 

Petitioner chose not to testify a~ trial. Defense ·evidence· 

at the quilt phase of the trial consisted of explanations for 
. . 

Petitioner's numerous admissions of the Levin murder to membe~s 

of the BBC and his whereabouts on the night of June 6, 1984. 

Most ~mportantly, the defense presented .tw~ witnesses who 
. . . 

testi.fied that they had seen Levin alive .in Arizona in 1986. 

These were two ·~tudents living in Tuscon · who identified a - . \ ·. 
photograph of Levi11 and tes.tified that ."they had 'seen hiin in a gas 

station in. September 1986. 9 

III 

NEWLY PI-SCOVERED EVIPENCE 

8This list included things like: ~tape mo~~, ··handcuff:, "kill dog,~' 14have Levin sign agrC:ementS., 

'Another witness testified in the penalty phase of the trial that s~~ knew Levin and had seen bim walking into 
an office building in Century City in 1987. ~ · 

. -9-
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A. STATEMENT OF LAW 

In order to succeed in his petition on grounds of newly · 

discovered evidence, the proffered. evidence must be "of ·such·· 

character as w!ll comple~ely undermine the entire structure of 

the case upon which.the prosecution was based." In Re Lindley, 

29 Cal. 2d 709·1 723 (1947). It must be credible evidence." ·In Re 

Hall, 3o·cal.3d 408, ~17 (19~1). It cannot ·only be cUmulative of 

other ·evidence offered at the trial. People y. Delgado, . 5 

Cal.4th 312, 328 (1993). In summary, "such evidence, i"t 

credited, must undermine ·the entire prosecution case and point 

unerringly to innocence • Peqple v. s~ cai.Jd 

1179,· 1246 (1990). 

Petitionerts "n~wn evidence does not·rise ·to the standard 

provided by law. The·eviqence either lacks credibility or.does 

not point unerringly 'to.Petiti~ner•s innocen~e. 

B·. SUMMARY OF NEW EVIDENCE 

Four witnesses were called by Petitioner at the hearinq to 
~ . 

say that they had ·seen Levin alive after June 1984. These 

"sighting" witnesses were c~nnie Gerrard, Nadia Ghaleb, Robert. 

Robinson, and Ivan ·werner. ·Other witnesses· also testified to 

.I bolster this evidence. A fifth witness; Karen ·sue Marmor, 

testif~ed as to seeing the 11to do" list at· Levin 1 s apartment well 

prior to the June 6, 1984. murder date and as to hearing comments 
. . . 

and reactions of Levin prior to June 6, ~984 which might indicate 

that he was qoing to flee .• 

1. ·connie Gerrard. 
\." 

Connie Gerrard first'~ met Levin in the early 19 s 0 1 s. She had 

-10-
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·1 seen him about ten times. They-had visited each others' homes. 

2 Levin had tol~ her that he wanted to get into the news business. 

3 Gerrard was assisting her daughter and son-in-law, who owned.L.A. 

4 News services and h~d spoken with Levin with reference to the 

5 news business. She had read in the newspapers that Levin was 

·6 missing and that someone had been charged with his m~der. 

7 In December 1987, she and her husband flew to Greece for a 

8 visit. On Christmas Day 1987, they were on the Greek i~land of 

9 

10 

ll 

12 

Mykonos. looking for a restaurant during a rainstorm. After 

finding .a. restaurant,. they entered and waited to be se;ved. ·. 
. . 

Sometime thereafter, two men came into the restaurant and sat 

down. Gerrard recognized one to be Levin. Accc:>rding to Gerrard, 

13 when Levin waJ.ked past he looked at· her, and his·· face changed and 

14 he quickly left the restaurant.· Connie Gerrard whispered to her 

15 husband,· George Gerra·rd, that this man was Ron Levin. 10 She 

16 

'17 

18 

19 

reported this .sighting to her dauqhter and son-in-law.up~n her 

return, who had.~arlier told her that ~hey thought Levin was a 

2. Nadia Ghaieb. · 

.I 

I 

. 20 

21 

. . . ! 
Nadia Ghaleb met Levin· in the early 1970's at a ce1ebri ty 1 

clo~hing store in·Beverly Hills.· She sens~d, at t~e time,_ th~t 
I 

I 
l 

22 

23 

24 

25 

2($ 

he. was a "con" man. She saw him around town on occasion. Prior .! 

27 

. ) .28 

to 19~7, she remembered las~ seeing him at a restaurant in 1982. 

· 10George ·Gerrard t~tified and substantiated his wife's story. · Curiously, George_ Gerrard had been a pool 
builder who built a pool years earlier for a-man by the name of Bobby Roberts. Roberts was a supporter of 
Hunt's, had posted his bail, and was the father of Hunt's girlfriend. Furthermore, Hunt had resided with 
Roberts during his trial in Santa Monica. Addiqonally, Ge~ard's daughter and son-in-law had previous 
sUbstantial contact with Levin. Levin was involved in some of their news gathering and had offered to inv~ 
money in their business. These relationships, however, do not seem to be dispositive of an evaluation of 
Connie Gerrard's testimony. ''· 

-11-
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In approximately March 1987 1 .she was driving eastbound .one . 

morning on San Vicente Boulevard in ·West Los Angeles when she 

looked out her car· window to the rig~t and saw Levin getting into 

a car in a parking lot. Sh~ said to herself 1 "there's Ron Levin11 1· 

and continued on to work. She said that she did not know that 

Levin had been supp_osedly murdered nor of the Billionaire Boys 

Club trial that was. ongoing.in Santa Monica. She -said that she . . 
I 

did not follow the news. only when ~he caught a story about ·a .I 
friend of hers,· Dean Martin's !?On being· killed, ·did she see a I 
story about Levin's. murd~r and realize ·that. she had seen him 

earlier that day. 

Ghaleb told.others that she had·seen Levin ~live, ~ncludinq 

a sec~etary for one of James Pittman's attorneys. 

.3. Robert Robinson.· 

·.Robert Robinson was· a reporter.for City News Service, who 

has si~ce be~n fired and curren~ly works as a security quard. 

Robinson knew Levin becaus.e Levin paiq. him· for tips;· Levin 1 s 

partner was Gerrard • s son-in-law. · Despite being· a reporter on· 

the .·police beat" in Los Angeles 1 Robinson claimed· not to know 

anything about ·Levin 'being ·the victim of. a murder in the 

Billionaire Boys Club trial. 

In October 1986, Robinson said · that he saw Levin in 

Westwood. According to Robinson, Levi~ walked· up to· ~im one 

· afternoon while in line at a movie theater . and said, "Hi, Robbie" . 

Robinson knew Levin was missing but did not know he was supposed 

to be dead. He wanted to brush Levin off because he had heard 
~. 

that Levin was a "con" man. 

-12-
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In April 1987, Robinson went to the· District Attorn~y • s 

office to report his siqh~ing. He later gave the story of his 

sighting to a news competitor, the Associated Press, and was 

fired by City News Service for this and other indiscretions. 

4 • Ivan Werner. 

Ivan Werner. worked as a funeral director at Pierce Brothers 

Funeral Home in·westwood. In 1985 or 1986; he was working at a 

funeral when he saw a man he later identified as Levin. . .This man 

was attending ·the f~neral for a decedent .who had committed 

suicide. · The man he identified ~s Levin was among approximately 

50 others who were present for ·the service.· 

·In 1987 during Petition~r•s trial, Wern~r sa.w ~ photq9+aph 

of Levin in a newspaper. From that photograph_, he says he 

recognized Levin as the ·man at the funeral and reported his 

sighting to the Beverly Hills Police Department. 

:S. · .. Karen Sue M~rmor. 

Karen sue Marmor was Levi~'s ~eighbor. .She met Levin in the 

l.970 1 s when he came into a. bank where she· worked and threw a •fit" 

over some transaction. . Years later after marryil?-q, she was 

reintroduced to ·Levin by her new husband, Len Marmor. u. She knew 

Levin was "no good, • but he used to visit all the time. She 

visit~d his apartment as well. The two talked. regularly. 

. In May. 1984, Levin called her arid asked her to come over. 

He. said h~ was pla~ning a trip to New York. When she arrived, 

Levin was upset and. ~creaming that he was not going· to go back to 

11Len Marmor was a .good frlend ofl.evfn's 'and testified at the Santa Momca trial that he had not heard fro~ 
Levin since June 1984, and that it was hi~1Dlusual for Lev~ not to have conta~t with~ 

-13-
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jail. ·When he received a phone-call, she noticed and picked up 

from his desk the "to do" list. Levin pulled it away from h.er and 

told her not to be so nosy. He told he~ the paper dealt with a 
\. 

movi~ script. · Levin later told her that he might not come back 

from his trip to New York. 

Marmor never thought· Levin was dead. He had dis.cussed 

getting rid o~ his old clothes, buying new clothes, shaving his 

beard and dyi~g his hair. As a result, she felt that Levin had. 

g9ne on a "permanent" vacation.. · 

It was years ·~fter these events that Marmor had "flashbacksn 

·which triggered her memory of them. At the time, however she 

said she did not. think that Levin had been murdered, even though 

Levin was an.~cquaintance,· had b~~n her neighbor and her husband 
. . 

had testified in the Levin m~der trial against Petitione~ .. some 

years after the trial, she said her h~sband told .her that there 

was some evidence that Levin· was ·alive. This·caused per to think 

a~out it and come forward with her story. 

C. DISCUSSION. 

At the outset, _it is important to note.that the existence of 
' . 

witnesses Ghaleb, Robiilson, an·d Werner was· btown :or available to 

Petitioner's counsel durinq the trial. Pittman's attorney told 

~omeone representing Petitioner about Ghaleb. Petitioner's 

·counsel was told about Robinson•s story a~d the p~osecutor wrote 

to Petitioner's counsel about the Werner sighting. In order to 
. . . .. 

succeed on a claim of newly discovered evidence, the p~offered 
0 • 

evidence must be truly "newly discovered", that ·is, evidence that 
0 ~ 0 . . . ,. 

was either unkno~ or could:not have been discovered :by diligent 
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ll 

12 

13 

investigation.. In Re Hall, supra,· 30 Cal-.-3d at 420. 

However, disposing of these witnesses on the grounds that 

they do not quali~y as truly newly discovere~ is insufficient for 

this Court •·s purpose; This Court heard these witnesses -- along 

with witnesses Gerrard and Marmor -- and has come to a conclusion 

as to their credibility ana the weight ~o be given their stories. 

Rob~ ~obin~on, as a·witne~~' was pathetic •. Purportin~ to 

be a professional_journalist at the time,_Robinson said that he 

had run into a murder-victim,· in a high publi~ity case, in broad 

~aylight, on the crowded streets of ·westwood. He feigne~ not 

knowing that Levin was· dead, thinking he was only m~ssing despite 

the fact t~at he was a "police 'beatn .reporter and· the high 

ptiblicity Billionaire Boys. Club ·tria~ w~s.o~going~. Yet, despite 

14 realizing that this encounter with Levin was newsworthy, he did 

15 

16 

17 

18 

"19 

20 

21 

22 

23 

24 

25 

. 26 

27 

28 

not follow up on it because of his "j_ournali~tic ethics. "12 

Months later, Robinson reported his sighting to the District 

Attorney's Office 9s th~.tr~al in santa Monica was winding down. 

He then gave the story to a·rival news agency.· 

This co~rt attaches no siqnificance w~atever to Robinson's 

testimony. His in-court te~timony lacks al.l credibility and 

therefore does nothing ~o assist ·petitioner. For reasons that 

are not altogether clear, he seeks to involve hiMself in these 

proceedings. 13 
. 

12J:hesc are the same ethics that had him selling news tips to Levin and probably Gerrard's son-hi-law, while 
working for City News Service . 

. ~ 

1lR.obiDson's testimony wa5 so lacking in aedibilitY that any reasonable defense counsel wc;nlld avoid calling 
·such a witness, especially where unimpeachable sighting witnesses like those called at Petitioner's tri~ were 
available. ~ 
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Ivan Werner's testimony likewise does not assist Petitioner 

--· but for a different reason. Werner said that he saw this man 

a~ a funeral for a person who had.died unde~ somewhat unusual 

circumstances in 1985. He had minimal contact with the man who 

was one of many at this funeral. Werner had attended hundreds of 

funerals. Yet upon seeing a newspaper photo of Levin years later 

;i.n 1987, Werner said that he w~s able ·to po~itively identify the 

man as beinq at a funeral 'two· years earlier. The te~timon~.is· 

not credible and· i.s furthe~ challenged by testimony. offered by 

·Respondent from the ·manager of the funeral home who checked the. 

·records of the fu~eral home. No·records exist which match.the 

inciden·t described by Werner •. 

Nadia Ghaleb.1 s testimony is lllUch like · that of. Werner 1 s. 

Ghaleb· had last seen Levi~ in 1982. ·In 1987, she was driving 

down the street· w~en she· glanced to her'.right. In a parking lot, 

, I 

.getting into a car,. she said that, to her surprise, slie: saw Levin 1 
·I 

'for the firs~ time in ove~ fiv~ ye~rs. She said at the time, 

"Oh I my God I there I s Ron .Leviri." This ~eactibn from seeing Levin 

might be more credible had she been aware that ~~ tha~ same time, 

Petitioner was on trial for his mu+der. However, she said she 

did not know of the. Levin murder case. Sh~ on~y became aware of 

it . when she· saw a photo of Levin on the television news 

immediatelY: followinq her· siqhting. · ·Gha~eb • s passing glance of 

a ·man getting into a car is not sufficient. She may· think ~he 

saw Levin. However, .the circumstances of the.· identification' do 

not inspire great faith. 
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tr . 

t::: l t; 

f: The ;Last sighting witness- is Co~nie Gerrard. This is 
'i i 2 Petitioner's best witness and the evidence. which this· Court has 

3 ~ost care~ully evaluated. At the.hearinq she a~peared· to be 

4 credible, and this Court has every reason to think that sh·e 

5 believes that she saw Levin alive in 1987~ ~espondent was not 

6 

7 

8 

9 

1Q 

11 

12 

.13 

14 

15 

16 

. "17 

18 

19 

20 

21 

2~ 

23 

24 

. 25 

26 

. 27 

. 28 

able to materially impeach ~er testimony •.. 

Howe~er, in order for this Court to find that Petitioner has 

met his burden through this witness, the Court would have to find 

that thiS testimony 1. althOUqh Credited, undermineS the entire 

prosecution case and points unerringly to Petitioner•.s innocence . 
. 

People y. Gonzalez, supra, 51 Cal.3d at 1246 •. This the Court 

cannot find.. ·The other evidence .in the case. is too compelling in 

favor of the opposite conclusion. 
. . 

. The evidence at trial w~s plain.·. ·Petitioner planned the 

Levin murder. He had motive as well as opportunity to do it. He· 

had'been conned by a "con man .and that fraud wa~ ~bout to bring 

down" his own schemes and organization. He had .real _animosity 

towards Levi~. . He told others that he woUld do the murder. He 

told others afterwards that he and P.i ttman had commi ~ted the 

crime. He flew to-. New York the day after the murder to rescue 

Pittma:p who had been arrested using Levin's ·credit cards. He 

attempted.to hide nis deeds, f-abricate evidence and thereafter,. 

-he thl:-eatened ~ose. who might report his cr~e. :rn· sum, the 

evidence against him was overwhelming. Even considering the 

allec;~tio~s of ~umero~s insufficiencies of trial counsel, the 

evidence against Petitioner· overcomes Gerrard's evidence by great 
'\.~ . 

margin. It does not una~rmine the entire prosecutio~ case. It 
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does not point unerringly to Petitioner's innocence. It does 

compel the conclusion of Petitioner's quilt. 

Karen sue Marmor's te~timony, like that .Qf Robert Robinson, 

has n~ credibility at all. Despite Marmor's protestations to the 1 · 

Qontrary, her testimony demonstrated that she ~id nqt like Levin. 

Her story of seeing the "to ·do" list .is contrived and her 

recitations of conver.sations with Levin, indicating he would 

flee, are suspicious. Marmor's explanation of vivid dreams years 

later which caused her to rememb~r these "new~ facts ·is silly~ 

To believe her story, the.Court would have to find that she 
. . 

did not know that her·next door neighbor was the victim of a high 

publicity ~urde~ trial in which her own husband was a witness. 

The court would have' to ignore her less than credible performance 

in court and find that this important new information came to her 

years af~er the fact, following "flashbacks." This Court does not 
\• 

believe her or any part of her story. Therefore, it is not 

evidence which this Court 9an cr.edi t •. 

D • REMAINING ISSUE 

Another issue referred to in the court of Appeal's osc on 

the . subject of newly discovered evidenc;:e was what has been 

descri}?~d as th~ "Dear bean" letter (OSC Issue l (c)). This court 

did not take any additional·evidenc~ on this issue because there 

.was no. reasonable likelihood that Peti:tione~ was el'!-titled to 

reli$f·on it. The Court did consider all of the exhibits in its 

. ~upport .• 

Based upon a·review.of.the pleadings and the entire record, 
. \.. . .. 

it is clear that a man ~'named Richard Mayer was murdered in a 
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4 
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6 

7 

Hollywood motel in October 1986--. What is not clear is who did · 

it. Found in a shoe at the crime scene years later was the "D~ar 

oean" letter wherein Richard Mayer purports to be writing to 

·"Dean"'· his homosexual lo.ver, about "Dean 1 s" cooperation with the 

police and the lies h~ told them to get his deal. Petitioner 

argues that "Dean" is Dean Karny and that the letter proves that 

Karny lied at trial. 

Putting aside the· substan~ial doubt. which this Court has 

regardinq the ori'gins 0~ the· letter, the· letter itself is not 

"newly discover~d evi~ence" because, quite· simply, it is not 

ll · admissible evidence. The Court heard a· great deal of discussion 

8 

9 

10 

12 .Qn. tA~·f~~st d~y of the hearing in this matter as to.~) h~w_a 

13 
. . 

~Qundation could be laid for the letter's admiss~on, and 2) what 

14 
. . 

exceptions to the he~inq rules allow its admission. Petitioner, 

15 however., simply cannot with suitable, ·sufficient evidence _prove 

16 that the "Dean" referred to in the letter was,· in fact, Dean 

17 Karny. More importantly~: the letter itself is hearsay and 

18 therefore ina~issible. .s.e.a:. People y. wij liams, 

19 

20 

21 

22 

. 23 

"24 

25 

26 

27 

28 

Cal.App.4th ______ , 96 D.A •. R. ·8023, 8026 (June 4, 1996). 

No exception to the hearsay· rules allows its admission. No 

further discussion of this issue. is, therefore,. warranted. It 

simply ·is not evidence which can help Petitioner • 

E. CONC::LUSION 

· Petitioner 1 s strongest argument to succeed in · his writ is 

his argument reqardinq newly discovered evidence, especially the 

sighting testimony. Unfortunately for.him, it·does not measure 
. . . 4 

up. This evidence is frawed.· It does not completely und~rmine 
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the entire structure of the prosecution's case. In Re Webe~, 11 

cal.3d 703, 724 (1974). In affirming Petitioner's convictions on 

·direct appeal, the Court of ,Appeal commented on the evidence 

_against Levin at trial and stated, "we conclude that the 

prosecution presented overwhelming evidence that the defendant 

murdered Levin. • • • " People y. Hunt,· supra, slip opinion at 

p. 3. In evaluating a collateral attack by way of a petition for 

writ . of . habeas cor:pus, "all presumptions favor the truth,· 

accuracy, and fairness of the conviction and sentence; defendant 

thu~ m~st undertake the burden of overturning them. Society's 

interest in the f.inality of crimi~al proceedin·gs so demands, and 

due process is not thfa:t:e:by off en~~g ~" . Ip R_e ___ !:Y.e;na, 12 C~l. 4th 

694, _7~0 (1996), quoting People y. Gonza~ez, swpra, 51 Cal.3d at 

1260. This presUlllption combined with the evaluations of the 

evidence from the evidentiary ·hearing, ·causes this court· to 

conclude that Petitioner's new evidence. fails. It is not 

compelling. 

IV 

INEFFECTIVE ASSISTANCE OF COUNSEL 

A. EVIDENTIARY H;EARING ISSUES 

As indic.~ted,· supra, this court ruled that Petitioner had 

made a sufficient showing to obtain an· eviden~iary hearing on 

I 
I 
i 

I 

I 
I 
I· 
I 

five subjects related to his ineffectiv~ assistance of counsel 1 

l .. . 
claim. In essence, the question. was whether counsel's failure to . . . 

discover or utilize certain information meant that he was legally 

'ineffective· in his representation of· Petitioner at trial. These 
~ 

\. 

issues are: 1) the use of Karny•s deposition in a civil lawsuit 
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(OSC Issue 2(a)), ~) testimony regarding the sale of $200 million 

.of equipment (OSC Issue 2(c)), 3) an FBI investigation of Levin 

(OSC Issue 2 (e)), .4) testimony that Levin was planning on leaving 

on June 6, 1984 and fleeing to Brazil (OSC Issue 2(f)), and 5) 

evidence of the Marmor testi~ony~ described supta, (OSC Issue 

2 (h)) • 

· B • STATEMENT OF LAW 

The seminal case on the issue of ineffective assistance of 
I ' 

counsel· is Strjckland y. washington, 466 ·u.s. 668 (1984). While. 

california law irt.the area arises from People v. Pope, 23 Cal.3d 

412 (1979), the sta~e iaw t~acks strictland~ ·PeOple y. Lewis, so 

cal. 3d 262, 288 (1990). The rule is simple. on. a claim of 

ineffective ass~stan~e ?£ counsel, this Court must decide whether .. 
trial counsel's conduct so tinde~ined the.proper functioning of . 
the adversarial process that the tr.ial cannot be relied o~ as 

having pro~uced a just result. Such a claim requires both a 

showinq of defici~nt pe:r:formance by counsel and ·proof of 

resulting prejudice. Strickland· y. Washington, supra, .466 U.S. 

at 687-688. ~: Le,venson, West's California eriminal Procedure, 

§1.08 (January, 1996). 

Strickland provides that in evaluating the performance of 

counsel, 'the ultimate question is whether "counsel's 

representation fell · below an ob~ective ·standard·. of 

·reasonableness." strickland y. Washjngi:op, supra., 466 .u.s. at 

688. However, in making this determination, "a court must 

indulge a strong presumption that counsel's conduct falls within 
. \ ... 

~he wide range of reasonable professional assistance.~ ~ at 
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·689. Courts n'either second -guess nor ·apply twenty-twen~y 

hindsight to counsel's decisions. Bonin v. Calderon, 59 F.Jd 

alS, 833 (9th Cir. 1995). Rather, a defendant making _such a 

claim must show that "counsel's performance was inadequate when 

measured against the standard c;>f a reasonably c·ompeterit attorney 

. . . People y. SanChez, 12 Cal.4th ~, 40 (1995). 

If a defendant makes such a showing of deficient 

perf.ormance, the obligation is then on that defendant to show 
. . 

prej~dice -- that there is a "re~sonable prob~bility ~at, but 

for counsel's unprofessional errors, the resul~ of'the proceeding 

would have been different." People y. Sanchez, supra i2 cat. 4th 

at 40. If a .d~t.e.nd~n.t !~~ls to sh9W p~ejuqice, the court need 

not ~ete~ine if counsel's performance was deficient. strigkland 

y. Wa~hington, supra, 466 ·u.s .. at 697 •. However, prejudi~e may 

ari.se from the cumulative impact of. multiple· deficiencies. 

People y. Jones, ---· ~al.-4th __ , 96 D.A.R. 7775-, 7786. (June 
• 
27 I. 1996). Harris v~ Wood,, 64 F. 3d .1432, ~438 (9th Cir. 1995) • 14 

C. DISCUSSION OF HEARING EVIDENCE 

1. Karny•s Depositio~ in Canter-Fitzg~rald Lawsuit~ 

·Petitioner attacks his trial counse~ for failure to-utilize 

Dean. Karny•s.~erjuriou~ testimony in February l984·as.~ part of 

a civil lawsuit flled against Petitioner, Karny and others. This 

lawsuit aro.se from the fraudulent activities of the BBC. ~arny 

admitted he lied under oath· in that depos.ition and triai counsel 

did not utilize .such in his cross-examination of Karny at trial~ 

. ~ 

. 1<1for this reas~ although the Cowt toolC additio~al evidence on only five of the twelve OSC issues related 
to ineffective assistance ofcounsel, the Court has considered all allegations and evidence in support thereof · 
in evaluating this issue. For details of thos~other issues, see discussion Y:m:~. 
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However trial counsel ha'd good reason not to do so. 

Petitioner'~. deposition ha~· been taken in that same lawsuit .. 

Pet~tioner had also lied unde~ oath. More import~ntly, 

. . 
other·neqative -evidence ·concerning Peti~ioner came in·a~ trial 

does not change .the evaluation and this court should not second-

guess trial counsel. .Bonin y. Calderon, ·supra, 59 F.3d at 833. 

2. Te~timony of Neil Adelman Regarding Purchas·e of Cyclotron 

Attrition Mills. 
.. 

. The Court of Appeal in .. i~ osc .asked this Court to .determine 

if the failure to call Neil Adelman, an attorney working. for · · 

'Petitioner, constituted ineffective assistance of counsel~ .such 

evidenc~, . it has· been argued .by Petitioner, ·would refute the 

prosecution's eviden~e at ~ial that Petitioner and "the BBC were 

·. 

I 
I 
I 
I 
i 

financially desperate and therefore. had.a motive to kill Levin . lj 

and obtain his money. Accord~ng to Petitioner substantial income 

from this deal was just around the corner. 

Adelman was· alleqed ·to be :the key to negotiations between 
. . 

Petitioner and a man by· the name of William Kilpatrick over the 
. '\. .. . . . 

sale to Kilpatrick of $2'oo million of cyclotron attrition mill 

,-23-
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technology. When operated, these mills would reduce a whole 

variety of materials placed in them to such a small dimension 

that it could be efficiently used for fuel or other commercial 

purposes. Kilpatrick was supposedly obligated to pay Petitioner 

$200 ·million for the technology that Petitioner's owned and 

developed. 15 

The evidence at the evidentiary hearing went we1·1 ·beyond 

Adelman's testimony. It ·extended for ~ays into evidence of the 

purchase of the technology from Gene Browning, its inventor; the 

dev~lopmen~ of alleged prototypes; the negotiations · bet:w.een 
. . 

Petitioner's representat1ves.and ·Kilpatrick's representatives and 

the entire financial structure of . the numerous cqmp~ni~s and 

entities involved in this supposed deal. 

The evidence d~veloped in the hearing was ~uch·more than 

that which trial counsel was aware of at the ·time. · Petitioner 

told counsel ·of this proj~ct, :but counsel did not conduct a 

·thorough· investigation of Pet~~~oner • s theory .• 16 

Trial counsel at the hearing st"ate~ that he was aware of the 

· general· na~ur.e of Petitioner~s cyc~otron evidence but had done· 
. . 

little fol.~ow.-up~ · 'rrial counsel stated that from what he had 

·been told about Petitioner's evidence, it was "snake o.il11 . and he 

would not.use it. Having now been fully.exposed to Petitioner's 

15 Actually the contract was to be made with Microgenesis, a cpmpany established by Petitioner apart from 
the·BBC. ·Petitioner. at the hearing testified that lvfi~genesis was a "straight" businCss concern w~c the 
BBC on the other hand, was all tied up in fraud . 

16During the trial, Petitioner told his counsel a ~e,at deal. He literally bombarded hiin with facts, theories, 
potential -witnesses and speculation. This· comprised what Petitioner described as over two thousand pages 
of 11to do!• lists. Petiti~ner made it more difficult, not less, for trial counsel to separate the wheat f:rom the 
chaff. The Court notes that Petitioner did mud\ the same to his current attorneys during the instant hearings . 

.. 24 .. 
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theory during this heari~g, it- is clear that trial counsel's 

· description of the evidence as "snake oil" was not far off. The 

court believes that the entire Hu~t/Ki.lpatrick · endeavor was a 

scam. It reeks of fraud. 

A great deal of time could be spent ~ascribing Petitioner's 

evidence and how trial counsel's choice was a valid one. 

However, a few highlights woul~ be sufficient. 
. . 

Kilpatrick testified in this .hearing._ He was in ~ederal 

custody for fraud at the :time of his testimony. During the 1983-

1984 p~riod.he was attempting to emerge from bankruptcy and was 

facing federal fraud charges in colorado. He devel~ped a plan to 

take· his com~~y out of b~ptcy by entering i~to a stock swap 

with a Canadian company. 

In order for that transaction to take place, Kilpatrick's 
. . . 

balance sheet ·needed to have. some value beyond his relatively 

·me~ger holdings. 17 Enter Petitioner and his supposed rights to 

the cyclotron ~ttrition mi~ls technology. 18
. 

~um~rous draft agreements·. were prepared between Petitioner 

and Kilpatrick •. Most of these.agre~ents called for ~ilpatrick 

to pay Petitioner $333,333.00 per month for ~a· months. However, 

Kilpatrick had virtually no money, was in bankruptcy, . had 

substantial legal problems, and needed the approval of Canadian 

·and U •. ~. authorities before he could enter any enforceable 

11A review of the documents submitted indicates that Kilpatrick had little cash and certainly nothing to support 
a $200 million payment to Petitioner. Despite testimony from Kilpatrick's attorney that Kilpatrick w~ a man 
of means, the facts do not bear out that contell:tion and any resources he has appear to come from dubious 
sources. This same attorney had also b~ indict~ ~th Kilpatrick by the federal grand jury in Colorado. 

. ,. 
1'The evidence showed that several others -- including Kilpatrick himself·· also claimed rights to the same 
technology.· Browning had evidently sold~ rights to the machines to others as well. · · 
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agreement.· Despite··Petitioner'-s supposed good faith belief in 

the viability of ~his deal, .the facts belie it. T~ere was no 

enforceable contract;. there was no exchange of money; there was 

no production of any of these "wonder" mill~. In other words, 

this venture sounds much like t~e other· fraudulent activities of 

the BBC and Petitioner in the early ·19BO's. Trial counsel was 

wise to steer clear of it. 19 

3. The·FBI Investigation of Progressive Savings and Loan . 

Petitioner argues that trial counsel should have developed 

evidence that Levin was the· subject·· of a FBI investigation 

concerning defrauding Progressive Savings and Loan. As such he 

had a motive·to flee. 

Petitioner's claim fails for two· ·reasons. First, trial 

counsel was legitimately. CC?ncerned that Petitioner. might· be 

vulnerable on the same issue, i.e., involvement with the 

Progres~i~e Savings and Loan fraud. Petitioner's name had come 
. . 

up in the Progressive savings invest~gation becau$e he and Tom 

May had provided two chepks for $100,000 each t.o Levin which. 

Levin deposited at Progressive Savings in a ch~ck kitin~ scheme. 

As Petitioner testified at the· hearing,· ~e BBC did not .have the 

money t9 cover these checks. They were worthless. T~e money ~as 

supposed to be used to purchase an interest in an option for 

Levin's duplex in Beverly Hills along ~i th Len Marmor. That 

1'Even if ~e.were to concede that there was some merit to Petitioners belief in this proj~t (something this 
Court would not do), trial coWlSel's decision not to pursue this avenue was reasonable under the 
circumstances. Were Adelman to testify that he woiked for the BBC and Petitio~ from approximately ~~e -
September 1984 as an attorney, all he could say a~t he had negotiated with ~patrick on.~e attrition nulls 
technology sale and he had told. Petitioner about it The deal with Kilpatrick was never ~ted. 
Absolutely no money chang~ hands. Adelman left the BBC in 1984 because he had not been pm~ by 
Petitioner. . ,._ · · 

-26-
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option· was also the subject of -some questionable legality. In 

2 other words, Petitioner himself was involved in.the fraud which 

3 he· sought to assail Levin for. 

4 Second, Levin's lack of honesty and integrity was ·adequately 
. . 

5 lai~ out in the trial. It was known that he was already facing 

6 state criminal charg~s; he was out_on bond; there·were pending 

7 civil matters; he had substantial debts and little, if any, 

8 legitimate income; he· h.ad ad~pted a number of work identities 

9 ··depending on his audience· and many people were looking for him. 

10 All of this was brought out at trial. Since the evidentiary 

11 hearing established that ther.e was not a great chance that ·Leyin 

12 would ~e.c~~rg~~ ~the Pr9gressive Sav~~gs matter 1 t~at ev~~enc~ 

13 ad~ed little to what the jury already knew about Levin·. It would 

14 have been cumulative and may have endangered Petitioner further~ 

15 

16 

17 

18. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

.. 28 

There ·was no error in trial counsel's decision. on th·is 

issue. ·Even if there were, there was no prejudice. 

4. Testimony of Oliver W~ndell ~olmes. 

Petitioner argues that he told trial counsel ·about a former 

attorney·by the name of_ Oliver Wendell Holmes who· knew Levin and 

might have helpfu·l information on him.· Trial counsel indicates 

that he may have heard· the name· from Petitioner but dicl no 

follow-up on Holmes .as· a-witness. 

Holmes testified at-the hearing that he had been a friend of 

~evin•s. and had ac~ed as his attorney in·a civil matter. Holmes 
. . 

said that in early 1984 Levin had told H~lme~ that he was working 
. . 

. . . 
on a sto7Y about a bank robeery in La~ Vegas where the robbers 

• • lo 

had gone· to Brazil. ~evi11- wanted to know if Brazil had an 

\~ 
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l extradition treaty with the United States and what the chances 

2 were of these individuals being extradited. Holmes trul y 

3 believed this to be a journalistic interest. Levin indicated, he 

4 was ·· working on a story with a collaborat"or . . He never indicated· 

5 that he was going to flee the · jurisdiction but gave every 

6 indication of wanting to fight the state criminal theft charges 

7 pending· against him . 

. 8 Trial counsel indicated that had he known about this 

9· information at the time, he would have utilized it. Petitioner 

10 argues ~hat trial counsel should have known about it because he 

ll gave counsel Holmes 1 name. 

12 This evidence if known to tr.ial counsel 'would · h~ve been 

13 
. . 

helpful. Perhaps trial counsel should have investigated Holmes 

14 as a potential witness . 20 However, 11 a particular decision not · to · 

15 investigate must be directly assessed for reasonableness in· all 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

the circwnstances, applying a heavy measure of deference to 

counsel's judgments. 11 Strickland y. Washington, supra, 4 66 .tr. S. 

at 691; Bonin y. Calderon, supra, 59 F.Jd at 833·. Given the 

little information made known to counsel, failure to investigate 

was not unreasonable. 

In any case , Petitioner fails to show necessary prejudice . 

Singularly or collectively, this factor does not · cause the Court 
. . 

to believe that the result would be different. 

5. Testimony of Karen sue Marmor. 

Petitioner alleges that trial counsel was deficient for not 

investigating and calling Karen Sue Marmor to test~fy concerning 
~ 

20flowever, see: footnote 16, supra. ~ 
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i the matters discussed in Pa~t III B and C of this Opinion. 

2 Petitioner's argument fa~ls for two reasons. First, whi~e 

3 Marmor existed (she was, ·after all, at home while her husband 

4 testified at Petitioner's trial), the facts that she now alleges 
. . 

5 . as true did not come to mind until years after Pet:itioner's santa 

6 Monica trial. Trial counsel cannot be·expected tq hypothesize 

7 what facts a witness might remember years after the fact as a 

8 result of her "flashbacks." · 

9 Second, for the reasons stated in .Part III, this·witness has 

10 no credibility at all. · Trial coun~el will not be· faulted for 

11 

12 

13 

14 

15 

16 

17 

18 

19 

failing ·to c~ll a witness at trial who lacks ·all credi~ility. 

-D. REMAINING INEFFECTIVE ASSISTANCE OF COUNSEL ISSUE~ 

Several other.ineffectiye assistance of. counsel issues we~e 

set forth in the·~sc, but additional evidence on them was not 

received in the hear~ng. While· the Court has considered each. 

issue separately and collectively,,they' ~0 not ·rise to the. level 

sufficient to undermine thi~ Court•s faith in the results of this 

trial. 

1. Terms· of Tom May's Movie Contract. 

I 

.I· 
I 

20 

21 

22 

Petitioner alleges that at trial, trial counsel should have . I 
impeached_ Tom May's testimony with his movie con-t;ract w~ich 

Petitioner con~ends required May to falsely portray his · 

involvement (OSC Issue 2(b)). Trial counsel tried unsuccessfully 

24 

25 

26 

27 

28 

to inte:rView May pr~or to trial. ·May would not talk to him. 

Trial counsel tried'unsuccessfully ~0 question ~ay at trial about 

the movie deal. The Court sustained the pros~cution•s objection; 
~ . . .. 

The j~ was however, aware th~t there was some type of May movie 

-29-
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'1 deal-. 

2 . Petitioner 1 s view that the contract called upon May to be 

3 untruth~ul at trial is speculative at best •. In any case, the 

4 testimony given at trial'was consistent with statements ea~lier 

5 given to the po_i~ce prior to the contract being entered into by 

6 May. May's testi:JnQny ~ould therefore be reinforced with .a prior 
. . 

7 consistent statement. There was ~o prejudic~. , 

8 

9 

10 

11 

12 

13 

14 

15 

16 

2. Laboratory Tests Indicating The Lack Of. Blood In The 'BMW. 

Petit~oner alleges that trial counsel should have introduced 

evidence that no blo·od was found in the trunk of the BMW that. was 

used to transport Levin• s body (OSC Issue· 2 (d)). Petitioner 

believes that this was es~ecially impp~ant evidence given the 

evidence f·rom the BMW that the trunk had been dented when 

Petitioner a~d Pittman attempted to close.it o~ Levin's body. 
. . 

.. However, ·the evidence at trial was that Petitioner and 

Pittman had wrapped Levin's bod¥ in a bedspread before takipg it 

17 

18 

to .the car and that there .was no .evidence that the blood wou~d · 

There was no evidence of any I 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

have seeped out into the trunk. 

blood a~ywhere ~n the apartment or aniwhere e~se in the cas~. 

Furthermore, trial counsel did not believe that the prosecution 

had proven that the BMW had been utilized in the murder. 

Trial counsel's decision was not unreasonable. The fact 

th~t. nega~ive evidence.was not utilized -~s insufficient for the 

purpose of proving necessary prejudice. 

3. ~~dence That Levin.Discussed Dying His Hair Wlth The· 

Barber. 
~ 

Petitioner alleg~s ~at trial counsel shou~d have introduced 

.'I\ 
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9 

evidence that Levin had at some time discussed dying his hair 

with his barber (OSC Issue 2(g)). However, the barber did not 

come forward with the informatio,n . until years later. Trial 

counsel was not under any obligation to track down Levin's barber 

on the chance that Levi? might have discussed changing his 

· hair~tyle at some point prior to June 1984 . As the evidence ~t 

trial revealed, Levin never did dye his hair and speculati on over 

unknown stains in Levin's bathroom were not sufficient to place 

counsel on notice. Furthermore, introduction of evidence that 

10 Levin dyed his ·hair would have undercut all of the defense 

11 sighting witnesses at trial. They testified as to seeing Levin 

12 with his · ·gray hair and beard. ·So did all of t:Pe sigpting 

13 · witnesses·. in the current evidentiary · hearing. This claim is 

14 i:nunaterial. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. · Documents In Possession Of Levin's conservator Indicating 

A Larger Sum Of ·Money To Finance A D:isappearance. 

Petitioner contends that documents in Levin's conservator's 

. possession showed that "Levin c"ould easily have socked away a 

nest egg to f.inance his flight" · (OSC Issue 2 (i)) ~ Trial counsel 

indicated that· he was ·not aware of this alleged money. 

· . A review of the pleadings fi~ed in this matter as well as 

the testimony ~rom . th~ San Mateo and Santa Monica trials indi~ate 

that· Levin was involved in many . fraudulent activities. While 
' there is a certain amount of money unaccounted· for from Levin's 

activity, there is no indication that Levin squirreled any "nest 

egg" away to .finance his supposed flight. 
\ . 

highly speculative at best. 

~31-

This evidence is 
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In any case, even if ·such evidence had been presented in the 

santa Monica trial, this Court cannot reasonably say that the 

result would have been different. 

s. Levin's Lack Of Familial Ties And Abuse Of His Dog. 

Petitioner contends that trial counsel ·should have 

introduced. evidence that Lev~n's relationship with his mother and 

step-father were not as good ~s the family .. testif':Led to at trial; 

and further, that he abused hi's dog when the _dog urinated in his 

home · ( osc Is sue 2 ( j ) ) . . 

Trial counsel says that he was·not aware'of such evidence 

.but would 'not have used it had he .been aware. This issue is 

meritless. . Clearly, even if the evid~nce were known, . trial 

counsel can choose not to attack a murder victim's family at 

trial by disparaging· their deceased. so~. such a tactic is 

.Potentially suicidal before ~.jury, especial~y one which might be 

asked to later determine if the defendant should ·live o~ die. 

FUrthermore, eyidence from Levin's neighbors, including Marmor, 

that Levin abused his dog 'is frivolPus. 

6. Evidence That Levin And Pittman Had Prior Contacts. · 

Petitioner alleges that Levin and Pittman knew each oth~r . . . . 

and that this would. impeach Karny •.s . testimony (esc Issue 2 (k) ) • 

However, Karny·-testified a~ to wh~t Petitioner told him, i.e.,. 

that Levin did riot kno~ Pittman and that .. Pj, ttman would be. taken 

along to Levin's the night of ~he crime. The fact that one or 

perh~ps two witnesses believe that the.y had seen Levin before. 

with Pittman· _does· n.ot impeach Karny's testimony. He was only 

reporting that which Petii:ion~r had told him. It does not affect 
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hiS credibility. 

7. Testimony That Levin's !'leighbor Heard Nothing Unusu~l on 

Night Of The Crime And Saw.Levip's Missing Comforter.In The 

Trash • 

. Petitioner a~gues that the testimony of anothe~ of· Levin's 

neiqhbor·that she. heard no struggl~ on June 6, 1984, and that she 

saw his bedspread in the trash was eviden·ce that his trial 

counsel should have#sought out apd utilized (OSC Issue 2(1)). 

Petitioner's witnesses, however, have recanted. their testimony or 

·were impeached. Petitioner has submitted this point in"his final 

brief an~ does not· argue it. There is no merit to the issue. 

E. CONCLUSION· 

In ligh~. of the facts_ presented to this. Court in the 

~ p~eadinqs anq at hearing, the Court ca~ot say that Petitioner~s 

trial. counsel's representation so undermined the trial that it 
. . . 

cannot be relied on as having .produced a just result. Was 

I 
.I 
I 

j. 

I 

I 
I 

counsel 1 s rePresentation fl~wless? No, far from it. were there I. 
· errors and· misjudgments? Yes. Would the results have been 

different but for these'errors? Abs~iutely not. While counsel 
. . 

had·a number of strategic failings, it is also important to note 

that he- had to contend with a strong prosecution case, a 

difficult client, 21 and a difficult bench officer. Under the 

21Dming the hearing, trial counsel testified that one of the factors he considered in making defense decisions 
was a confession which Petitioner had made to him at an early point in his representation. Petitioner tOld him 
that he and Pittman had, in fact, milrdered Levin. Later, after coaching from counsel, Petitioner changed his 
stoiy, denied invQlvement and related at least two other explanations for the evidence against him. Petitioner 
denies this confession ever took place. and at the hearing launched into a series of personal attacks on trial 
counsel's integricy. Regardless of the truth oftha.a~cks on~~ counsel's per~onal and professional habits, 
the Court believes that Petiti9ner did c6nfess to his attorney and admit his involvement in the murder. 
However, the coQ.fession does not directly effect any of the issues needing to be reSolved here. The Comt has, 
however, taken it. into consideration injudgiug Petitioner's credibility during his testimony at the he.aring. 

-33-
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1 c;ircuxnstances of this case, his representation was legally 

2 sufficient and the Petitioner's cla.im to the contrary is without 

3 ~erit. 

4 v. 
5 TRIAL COUHSEL 1 S ACTUAL CONFLICT OF INTEBEST 

.6 

7 

Petitioner alleges that trial counsel had an act~al conflict . J 

.of ··interest and that the conflict adver~ely affected·. h~s I 

8 

.g 

10 

11 

12 

performance (OSC Issue 3). No ~d~~tional.evidence was taken on 

this claim .. The conflict alleged is that. trial counsel was 

seeking admission to the Hillcrest· Coun~y ·club and that the trial 

jl:ldqe had the power to "blackball" his· ~dm.ission.. According to .. 
Petition~r, ·trial counsel the~efore "pulled hi~ pun·ches" and did 

13 not aggressively defend his ciient at trial. 

14 Two points need .to be made. First,. there· is no evidence· 

15 that trial counsel· ha·d applied for membership b~fore, during or 

16 

17 

18 

19 

20 

after the Santa Monica trial. ·The .evidence from the pleadings is 

~lea~ly to the ~ontrary.. ~dditionally, the trial judqe was not 

on any'membersh~p review committees, although he was an actiye 

member. 

Second,· a review of· ·the trial . tr.anscript;.s does not 

21 demonstrate a trial counsel who was.attempting. to curry favor 

22 

23 

24 

25 

26· 

27 

with the bench.office~. It does illustrate'a bench·offlcer whp 

at times was difficult to deal with in th~ ~ourt~oom. The trial 

court was etten caustic, overly· involved in .questioning 

witnesses, ·and at'times extremely hostile to trial counsel's co

counsel.22 In the face of s~c~ a trial judge, co~pet~nt counsel 
, 

28 22At one mne instructing the bailiff. to physitallY remove .co-coWlSel from t;he courtroom.· 

-34- . 
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is wise to avoid the type o.:f ''in your face" tactics that 

petitione_r would now argue was necessary. Trial counsel was 

·courteous· but firm with the tri.al judge. He did not roll ·over· 

and play dead as Petitioner would argue. · In other words, he did 

not _'stop advocating on his client's behalf. 

Trial counsel made suitable objeqtions, forcefully argued 

his po~nts and, at times,-. received the wrath of the trial judge. 

This. record does not demonstrate ·a trial counsel who pandered to 

the trial judge to gain personal favor. 

VI .. 

FAILURE OF THE PROSECTION TO 

DISC~OSE MATERIAL INFO~TION BEARING ON 

TRE CREDI~+LITY OF PROSECQTION WITNESS 

A. INTERCESSION WITH ·cOMMODITY .FUTURES TRADING 

COMMISSI<;>N (CFTC) ·ON BEHALF OF KABN"i . 

Petitioner argues that the defense was not advised that the 
• 0 • • 

FBI would 'make Karny•s coop~ration known to the CFTC and that FBI 

notes indicate that Karny would ·not.testify without· immunity (OSC 

Issue 4(a)). ·Even if this mate~ial was not made.known to the 

defense at· the time of trial~ 23 it was not substa~~ial material 

evidence and Petitioner suffered no prejudice •. 

At the time Karny testified, the jury·. was told that he had 

~unity for two murders, immunity for an?tber assault to commit 

.. murder and that the prosecuti~n would int~cede on his behalf 

with the Securities and Exchange Commission (SEC) with reference 

to an investigation of the Jt~C should it become necessary •. The 

"' / 

23It. may have been but a detenuination of ~t fact is not imP,ortant here . 

. ·35- . 
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fact that the prosecution also a~reed to make K·arny' s cooperation 

known to the SEc·r s sister agency, the CFTC , about· th'e · same 

investigat-ion arising from the. same securit ies t rans actions is 

minor and not material given the other impeachment evidence 

against Karny. The FBI notes simple restate the obvious: Karny 

wanted immunity before testifying . He got tmmunity, the jury 

knew of the immunity and there _is no error. 

B. KARNY 1 S INVOLVEMENT I N THE MAYER MURDER 

Peti~ioner argues that the defense was not told of Karny ' s 
. . 

invol vement i~ the Mayer murder, that Karny was given immunity 

for the murder, that Karny lied when he said he did not know 

· Mayer, that he confessed to Mayer that he perjured himself and 

that .·law enforcement suppressed evidence of Karny' s involvement 

in the murder (OSC_ Issues 4(b)-4(f)). In pursuit of t his claim, 
. . . 

this Court ordered the release to Petitioner of the Mayer "Murder 

Book" cp~taining all the investigative files on the Mayer mur der . 

The Court reviewed all of the documentation submitted regarding 

·what . has come to be known as the "Hol lywood Ho~ici?-e. " In the end 

one thing is clear :· there i s simply no c redible, reliable 

evidence to connect . Kcirny to ··this murder. 

The Los Angeles Police Department investigated Karny and 

cleared him. There i s not any substantial evidence to even 

connect Karny to -Mayer. The evidence proffered by Petitioner to 

tie Karny to this c a s e is flimsy and artificial. A ·s us picious 

but reasonable mind could easily _ concl~de that Petitioner has 

more to . do with th.is murder than . Karny . 
·\. · . . 

However, for o].lr 

purposes, it need only Se poted that Petitioner .c l aims in . this 

·to., 

-36-
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area are meritless. There is ne error. 

c·. CONCLUSION 

Suppression by the prosecution of substantial materi al 

ev idence bearing on the credibility of prosection witnesses is a 

denial of due process. People y , Morris, 46 c;:al.3d 1, 29-30 

(1988). That simply did not happen here. 

VI. 

FAILURE OF PROSECUTION TO DISCLOSE. 

TO PETITIONER THAT LEVIN WAS 

UNDER INVESTIGATION BY THE FBI 

Petitioner initially arg:ued in his Petition for Writ .of 

Habeas Corpus that the d·efense at time of trial was not advised 

that Levin himself was under investigation by the FBI for the 
. . 

Progressive savings and Loan matter. Subsequent facts .have 

caused Petitioner to rethink that position. At the hearing in 

this matter Petitioner and c ounsel conceded that the defense .was 

made aware of the FBI inve!5tigation. 24 

In light of that concession and the failure t o establish any 

prejudice, the issue is without merit. 

VII 

CONCLUSION 

This · has been a long and, at times, convoluted case . 

Counsel for Petitioner has argued that the case is unique with 

many peculiar aspects. In some ways counsel . is correct. But · in 

the last analysis, the issue is simple: did Petitioner murder Ron 

Levin and. thereafter receive a fair trial for that crime? 
':\. 

24See discussion in Part N C 3 of this Opir-i.9nregarding the facts of that investigation. 
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~ter any trial many facts eome to light. SubSequent review 

of trial participants• actions will often disclose much that· some 

might find deficient. Later analysis ~s always cleaner than 

concurrent evaluation. But a trial cannot by its very nature be 

perfect~ It is a human endeavor in whi~h all involved hope ends 

in a just result. Here the trial was not perfect, but it was 

just. 

This Court has now looked at that trial evidence, the new 

evidence, the new assignments of error, and the ar~ent~ of 
0 • 

counsel and reaches the conclusion that Petitioner received a 

fair trial.. He is not entitled to a new one. Further, this 

court concludes that Ronald Levin is dead and that Pet~t~ope.r ~nd 

Pittman killed him •. Petitioner is justly ·conv.icted of ·that· 

crime.· 

.·The Peti t:Lon f.or a writ of habeas corpus is denieq . 
. . ., 

I /;~ /. 
. ,·, -: 

DATED: 

I . 
i 1· ,'j I 

. • ! ? ~~ ' • f /_,1" • I ,/ ,• 
7
,,') _·_,;.. ___ , --...:.7 __ . ., 

. _., 

• ,. • ,0 J' 0 "' .. ,·. :' ___, .... 
~ 

.. .,"' 

0 

0 , ... , •• :- \ ( o
0 

,_ ... ·,. •t 
~ '-, •'-,.-,1 ,. '-' • , • .-,·~ • r ....... 

" 

0 -J-. STEPHEN CZ'til4:GER . 
Judge ofotb~ superior Court '· 

·. 

'\ .... 
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~· r 
2. 

I. INTRODUCTION 

Defendant, Joe Hunt, was convicted by a jury of murder 

in the first degree of Ronald George Levin in violation of 

Penal Code section 187.~/ Defendant also was found guilty of 

robbery in violation of section 211 and that Levin was murdered 

while defendant was engaged in the commission of robbery within 

the meaning of se~tion 190.2(a)(l7). The jury fixed the 

penalty as life imprisonment without the possibility of 
, 

parole. The court sentenced defendant to state prison for life 

without the possibility of parole for the murder. No sentence 

was imposed for the robbery. 

On appeal, defendant alleges his trial was unfair 

because: (1) the trial court imposed unconstitutional 

limitations on one of his attorneys; (2) his lead attorney had 

a co~flict of interest and was ineffective; (3) a juror 

committed misconduct; (4) numerous evidentiary rulings were 

erroneous and prejudicial; (5) evidence of the corpus delicti 

of robbery and murder was insufficient to support the judgment; 

(6) the prosecutor committed misconduct during final argument; 

(7) the court denied the defense access to key evidence; (8) 

~/ All statutory references are to the Penal Code unless 
indicated otherwise. 
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the jury was not properly instructed; (9) the court improperly 

limited voir dire; (10) defendant was not present during 

significant chambers and bench conferences; (11) his law clerk 

was banished from the courtroom; (12) the court violated court 

rules governing electronic media coverage of his trial; and 

(13) the trial judge was pro-prosecution and hostile to the 

defense. 

3. 

Defendant does not claim the evidence was insufficient 

to support the jury's verdict. He does, however, present his 

arguments based upon a premise that this is a weak case based 

solely on circumstantial evidence without body or bullets. 

However, we conclude that the prosecution presented 

overwhelming evidence that the defendant murdered Levin on the 

night of June 6, 1984, even though Levin's body was never found 

and notwithstanding defendant's evidence showing that Levin was 

facing criminal prosecution and civil lawsuits and may have 

hidden away a large sum of money giving him both a motive and 

the financial ability to disappear. 

During the three-month guilt phase of the trial, in 

which 60 witnesses testified for the People, the prosecution 

proved that defendant developed a written plan to rob and 

murder Levin and that defendant had the motive, the 

opportunity, the enterprise, the philosophy, a henchman, and 

the weapons to carry out his plan, all of which was 

corroborated by defendant's multiple admissions that he killed 

_, 

I 
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Levin. It is within this framework of strong and convincing 

evidence that we conclude that most of defendant's claims of 

4. 

error are without merit and where error occurred none were of a 

type which necessitate a reversal of defendant's conviction 

under federal or state constitutional principles. 

We therefore set forth a lengthy statement of the 

facts, and where defendant's arguments are premised upon the 

same set of facts, have consolidated his arguments for purpose 

of appellate review and presentation of the court's decision. 

II. FACTS 

The plot to kill Ron Levin was testified ~o by Dean 

Karny who received immunity for his testimony. Defendant 

first became acquainted with Dean Karny and Ben Dosti in junior 

high school and became reacquainted with them in 1980 while 

Karny was a student at UCLA. Defendant impressed them as 

remarkably intelligent and well-established for a young man of 

their age. He told them how he had completed college by 

challenging exams at the University of Southern California, had 

become the youngest person to ever pass the CPA exam and about 

his employment with Peat, Marwick & Mitchell as a commodities 

trader. Eventually, over the next few months, defendant, 

Karny, Dosti, and another friend of Karny•s named Ronald 

Pardovich became best friends. 
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5. 

Defendant told his friends that someday he wanted to 

form a group of intelligent, capable, motivated people who 

could succeed in business, personal and social ventures without 

the type of constraints and intrigues usually associated with 

corporate structures. 

In November 1980, defendant moved to Chicago in order 

to trade commodities on the floor of the Mercantile Exchange to 

raise money so that he could start the group. Karny, his 

parents, and others provided defendant with over $400,000 to 

invest in Chicago. While in Chicago, defendant maintained his 

close friendship with Karny, Dosti and Pardovich, and a new 

friend, Evan Dicker, whom he met through Karny and Dosti. At 

first it appeared that defendant was very successful at 

trading. However, by 1982 defendant had lost all the money. 

He returned to Los Angeles with only $4 in his pocket and moved 

in with Karny. 

The idea of forming a social group of people who 

shared a common philosophical belief which would grow into a 

business venture remained alive. To get the group started, 

Karny, Dosti and Pardovich socialized, met people and brought 

their friends around to meet defendant and expose them to his 

ideas. By early 1983 about 10 people were involved. Defendant, 

Dosti and Karny were the leaders but defendant was the final 

arbiter and decision-maker. The members called themselves the 

•soys• and considered ~hemselves a mini-mafia. They held their 

., ._Pi;' 

•' .... ,. 

I 
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first formal meeting, and named themselves the Bombay Bicycle 

Club or •BBc.•Z/ 

The BBC's purpose was to make money through investing 

in commodities, cyclotron technology and arbitrage. A 

philosophy developed by defendant which he called the paradox 

philosophy bound the group together.~/ The paradox philosophy 

called for 'the group not to be bound by society's rules of law 

and religion. Members of the group would not blindly follow 

any rule but would do what was •necessary under the 

circumstances.• 

6. 

Survival of the individual was the sole end. However, 

disloyalty to defendant or the BBC led to expulsion. A belief 

in the paradox philosophy enabled a person to lie and to commit 

crimes; even murder would be justified by the paradox 

philosophy if it was convenient. 

Z/ The group chose the name •Bombay Bicycle Club", after a bar 
and nightclub defendant frequented when he was in Chicago. The 
name "Billionaire Boys Club" was coined by the media. 

~/ A number of BBC members in addition to Karny, including 
Evan Dicker, Tom May, Jeff Raymond and attorney Jerome 
Eisenberg, testified to.the BBC's philosophy, goals, 
investments and defendant's eventual financial dealings with 
Ron Levin, its consequences and aftermath. 
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7. 

By June 1983, money was raised, offices were rented 

and business appeared to·be prospering through defendant's 

commodity trading. Over the next year, a number of people were 

persuaded to invest hundreds of thousands of dollars in various 

BBC.business enterprises and commodities accounts over which 

defendant had trading authority based upon defendant's promise 

that they would receive high rates of return with little 

risk.~/ One investor, Stev~ Weiss, brought in his closest 

friends and relatives and they, alone, invested over $1.5 

million.~/ On the surface the BBC.looked highly profitable. 

Defendant personally began spending a great deal of money and 

he sent out financial statements and personal checks to 

investors indicating that they also were making huge profits on 

their investments. 

Ronald George·Levin came to defendant's attention 

early in 1983. Defendant was told that Levin was a •scarnrner" 

and couldn't be trusted but defendant wanted to find out for 

~/ Not surprisingly, defendant's philosophy of trading in the 
market was to capitalize 6n people's greed. 

2/ Apparently up to 75 ·people became investors, including 
David May, $80,000; Tom May, $80,000; Steve Lopez, $90,000; 
Alan Gore, $10,000; and Dr. Julius Paskan, $180,000. The 
Steven Weiss Family Trust invested $502,500 in 1983 and 
$1,075,730.52 in 1984. 

.. .. 

I 
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I 
1/f'u\ ,.. 

,, -... 

himself. When defendant eventually·met Levin that summer, he 

formed the opinion that Levin was wealthy and he succeeded in 

getting Levin to place $5 million in a commodities trading 

account.~/ The account was in Levin's name and defendant was 

given the authority to trade the account on Levin's behalf. 

They would split the profits. 

Shortly thereafter, defendant announced to the BBC 

that in one day he had lost all the investors' money in the 

commodities market with the exception of the Levin account. 

Defendant told the BBC they need not worry. Defendant showed 

them a statement indicating that he had made a $7 million 

profit on the Levin account. ·Since defendant was entitled to 

one-half of the Levin profits, or $3.5 million dollars, he 

would reimburse the other investors for their losses and the 

BBC was still going to have enough money to do all the other 

things they wanted to do. 

By this·time, the BBC's overhead expenses were 

approximately $70,000 per month, the other businesses were not 

~/ According to Levin's friends, Dean Factor and Len Marmor, 
Levin had the outward appearance of extreme wealth. He 
displayed bankbooks and checks with large amounts of money on 
them, including a $1 million check mounted on his wall. In 
fact, he had no money. Levin typed up the bank books himself. 
He was a •con man• who actuall~ bragged about •ripping people 
off.• 

8. 
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making much money, and defendant was personally spending large 

sums of money, thus the profit from the Levin account was "a 

very big event.• Everyone at BBC expected to get money from 

the ~evin account. 

9. 

Defendant tried to get the money from Levin, but Levin 

told defendant he could not pay defendant his percentage 

immediately because he had invested the money in a shopping 

center. However, according to Levin, the shopping center 

investment had increased defendant's $3.5 million investment 

to $13 million. Later, Levin told defendant that a Japanese 

company had offered to buy the shopping center bringing 

defendant's profit to $30 million. 

Optimism over the money which would be forthcoming 

from the shopping center was high in October 1983. Defendant 

called a BBC meeting and announced how the profits from the 

sale of the shopping center would be divided. The largest 

portion was to go to defendant. Karny and Dosti would get $1 

million each. BBC members, Torn May and.Dave May, each would 

receive $700,000. But the money never materialized. Defendant 

finally learned that Levin was a conniver and a manipulator and 

that he had been the victim of an incredible hoax. 

Levin, posing as a representative of Network News, had 

contacted Jack Friedman, a broker with Clayton Brokerage 

Company, in June 1983 and convinced Friedman that he was making 

a documentary movie, entitled •The Traders,• in which various 
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commodities' trading practices would be compared. Friedman's 

role was to set up a .simulated trading account in which 

defendant's results as an outside trading advisor wouid be 

compared Qver a four to eight week span with the results of an 

in-house broker, a computer, and with merely throwing darts.2/ 

Levin told Friedman to make sure that defendant did not know 

the account was simulated, explaining that the emotional 

10. 

trading decisions would not·be the same if the trader knew it 

was not real. Defendant was not to be told he was trading in a 

simulated account until the story was done. 

When defendant called the brokerage house to begin 

trading, he was informed by Friedman that the equity in the 

Levin account was over $5 million. By the time Levin closed 

the simulated account on August 17, 1983, defendant believed he 

had increased the account to $13,997.448.46, reflecting a net 

profit of $8,320,649 and that the account was being closed so 

that the money could be used for a real estate transaction. 

Sometime in October or November 1983, Friedman told defendant 

the money was not real. Defendant gave Friedman the impression 

. 
2/ Levin led Friedman to believe that the movie would be shown 
as a five-part series on independent .television stations 
throughout the country. Friedman would appear as the 
moderator, explaining how the trades were accomplished, thereby 
getting free publicity. 
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that he knew all along that it was just a movie, but within 

five hours after Friedman discussed with defendant the true 

nature of the account, Friedman received a phone call from 

Levin in which Levin screamed, yelled, and threatened Friedman 

for violating his confidentiality. Friedman never heard from 

Levin again. 

At about the same time that defendant learned of 

Levin's scam, Jim Pittman, known to the BBC members as Jim 

11. 

Graham, came into the picture. At· first Pittman was to provide 

karate lessons to BBC members. As time went on, Pittman and 

defendant grew very close. Pittman became a BBC member, was 

placed.in charge of security and became defendant's 

bQdyguard • .8./ 

Defendant confronted Levin about the scam which Levin 

at first denied. Finally, Levin admitted to defendant that 

there was no shop~ing center and no money. However, Levin said 

he had used the statements from the phony trading account to 

con about $1.5 out of other brokerage houses and he would give 

.8./ Pittman was known to be armed with a derringer strapped to 
his ankle, a pen gun, and a small black automatic pistol. BBC 
member Jeff Raymond and attorney Jerome Eisenberg had seen a 
silencer attached to the automatic pistol when Pittman test 
fired the gun at the BBC office in April 1984. 

. . ' 
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12. 

defendant and the BBC $300,000 of that sum. However, Levin 

kept delaying in giving defendant the money which made 

defendant extremely angry. Defendant told Tom May he was going 

to get the money from Levin, •no matter what it took." 

In the meantime, the real trading accounts of the 

other investors continued to lose huge amounts of money and the 

brokers were demanding additional funds from the investors to 

cover the accounts. By February 1984, $300,000 was no longer a 

large enough sum to solve the needs of the BBC and defendant no 

longer bel~eved Levin was going to give him any money. 

However, it was apparent that defendant still believed Levin 

was wealthy and had really gotten $1.5 million from his scam. 

Defendant had seen stacks of bank passbooks reflecting large 

deposits at Levin's house. Defendant told Karny that he was 

going to find a way of getting that money from Levin. 

Defendant also told Karny that Levin was going to die one day. 

Defendant continued to socialize with Levin. As he 

explained to Karny, defendant was going to maintain a 

relationship with Levin so that he could find a good 

opportunity to kill him. By the end of April or the beginning 

of May 1984, defendant told Karny he had developed a plan to 

get the money from Levin and to kill Levin. 

Defendant's plan called for defendant to go to Levin's 

house for dinner. Defendant would secretly arrange to have 

Pittman arrive at 9:45 p.m. Pittman was to pretend he was a 
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13. 

mafia gunman.~/ Upon Pittman's arrival, defendant would tell 

Levin that he, defendant, owed a lot of money to the underworld 

as a result of his Chicago trading losses and that he had been 

putting them off by telling them he was expecting a lot of 

money from Levin. Defendant wanted Levin to believe that he, 

' defendant, also would be in trouble if he did not get the 

money from Levin. Defendant believed that the appearance of 

Pittman, an enormous black man holding a gun who was unknown to 

Levin, would make the scenario work. 

The date of June 6th was chosen because Levin was due 

to leave for New York the next morning. Defendant wanted to 

make it look like Levin had left on his trip, so that his 

disappearance would take longer to discover. 

Defendant's plan first called for preparing the BBC in 

advance to believe that defendant and Levin were going to get 

involved in a business venture so that the BBC would not be 

surprised when it received money from Levin. Defendant drafted 

letters to leave in a file he planned to create at Levin's 

apartment to make it look like he and Levin were involved in a 

~/ When Pittman was arrested on October 22, 1984, he was 
carrying a gym bag full of books with titles like, •The Hitman, 
A Technical Manual for Independent Contractors• and •The Black 
Bag Owner's Manual, Part 2, The Hit Parade,• and •survival in 
the Slanmer.• 

.. I • 
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14. 

business transaction. Accor~ing to Karny, defendant believed 

such letters would deflect suspicion from defendant, and in the 

event of a trial, that·such letters would create a •reasonable 

doubt.• Defendant also drafted an options contract between 

Levin and Microgenisis, one of the BBC companies, purporting to 

be the basis for the money defendant would receive from Levin. 

The amount of the option was left blank. Defendant would 

decide the amount of the option after he got to Levin's house 

when he determined how much money Levin had to transfer. 

Defendant set forth his plan to kill Levin in a seven 

page outline of lists of things to do and reviewed the lists 

with Karny .·l.Q./ Defendant explained some of the more cryptic 

items on the lists to Karny, such as one item that read, •Levin 

his situation.• That meant defendant was going to explain to 

Levin his situation in such a way as to cause Levin to believe 

he w~s going to survive the ordeal on the theory that Levin 

would cooperate in:signing the documents if Levin thought he 

was not goi~g to be killed. An item reading, •kill dog 

(emphasis),• was in the event Levin would not cooperate. 

ln/ Defendant's management style was to give his people lists 
of things to do. Everything was organized in list·format. 
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Anyone who knew Levin knew that he really loved his dog. If 

Levin failed to cooperate, defendant planned to kill Levin's 

dog in such a grotesque way that Levin would be shaken up and 

more inclined to cooperate. 

Another item on the list was •Jim digs pit.• 

Defendant told Karny that Pittman was up in Soledad Canyon 

digging a pit to take Levin to after he was killed. Defendant 

had been helping Pittman dig the pit the day before and 

complained the ground was reallyhard.li/ 

15. 

Items.such as •get alarm code,• •pack a suitcase,w and 

•keys• were to make it look like Levin had left for his New 

York trip. Defendant was going to keep the keys in case he 

needed to return. Pittman was to go to New York and leave some 

of Levin's identification in a bar or an alley so that if 

anyone ever suspected that Levin had met with foul play, it 

would appear that it happened in New York rather than in Los 

Angeles. 

Defendant's list reminded him to •create a filew so 

that people would draw the conclusion. that there had been an 

ll/ Defendant had grown up around the Soledad Canyon area and 
knew it well. He had once taken Tom May there for some target 
shooting and had told May you could hide anything up there and 
no one would ever find it. 

'. 
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.. . 16. 

actual business transaction between him and Levin. Also on the 

list was a page entitled •at Levin's to do• with notes to 

••close blinds, . . . [t]ape mouth, handcuff, put gloves 

on, ••• have Levin sign agreements and fill in blanks, Zerox 

everything so he has copies, initialed copies.••lZ/ 

Defendant arranged his a~·ibi in advance by telling 

Karny to take defendant's girlfriend, Brooke Roberts, and Jeff 

Raymond to the movies on the night of June 6th so that later 

they could say defendant was with them.l3/ 

lZ/ Defendant even thought to make a note to •take holes with 
you• reminding him to take the paper caused by punching holes 
in documents. Karny thought that was a •nifty touch.• The 
list was found by Levin's father in Levin's apartment and 
turned over to the police. The lists were in defendant's 
handwriting and contained both defendant's and Karny's 
fingerprints. · 

~/ Roberts, testifying on behalf of defendant, confirmed that 
on June 6, she had gone to the movies with Karny, Raymond and 
Raymond's girlfriend, Renee. Defendant was having dinner with 
Levi~ to discuss a business deal and was supposed to get some 
money from him. However, defendant was already home, in his 
robe, and brushing his teeth when she got home from.the movies 
at about 10 p.m. (It takes about one and one-quarter to one and 
one-half hour to travel from Beverly Hills to Soledad 
Canyon.) Defendant was excited about the check he had gotten 
from Levin and they called Roberts• mother to tell her about 
it Mrs. Roberts remembered receiving such a call about that 
time but could not remember the date of the call. 
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17. 

At 7 a.m. on the morning on June 7, 1984, defendant 

awakened Karny and told Karny he had done it, that Levin was 

dead. He showed him a check for $1.5 million and the contract 

signed by Levin. Defendant was so excited about the check and 

contract he also woke up Jeff Raymond to show them to him. 

Defendant told Raymond that Levin was leaving for New York that 

very morning to· see some Arab investors who wanted to buy the 

option. Then he went by Tom May's and showed him the check and 

contract and when he arrived at the office, he made copies of 

the check which he distributed to the BBC members. 

Three days later, defendant met with Gene Browning, 

the inventor of a cyclotron, which was the subject of the 

option agreement defendant forced Levin to sign on June 6. 

Browning expressed concern about the capacity of the cyclotron 

to perform some of the processes called for in the contract. 

Defendant told Browning that was no particular problem because 

•Levin was missing and probably dead.• 

A few days later and in subsequent conversations, 

defendant described Levin's murder in detail to Karny. 

Defendant had picked up some take-out food from a restaurant 

and took it to Levin's house. Pittman arrived just as planned, 

pulled a gun on Levin, and Levin immediately said, ••I will do 

anything Y9U want.•• Defendant told.Karny he did not have to 

kill the dog because Levin cooperated so quickly. Defendant 

told Levin his mafia story and asked Levin how much money he 
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could be sure would clear his account. Levin said about Na 

million seven.• Defendant decided to have Levin sign a check 

for •a million five,• just to make sure the check would 

clear. 

18. 

Defendant described how he was trying to get some 

other assets from Levin as well, but Pittman messed up his role 

of mafia enforcer. After getting the check signed, Defendant 

turned to Pittman and said, ••Is that enough?'N Pittman was 

supposed to say, ••No. What else have you got?•• But instead, 

Pittman.said, ••Yeah, that's fine~·· Defendant got upset that 

Pittman had blown it and Levin started to whimper because he 

had given up the possibility that he was going to survive. 

When defendant tried to get Levin to tell him the alarm code 

Levin was so scared and nervous he could not remember the 

sequence and it turned out to be wrong. 

They took Levin into the bedroom, put him face down on 

his bed and, with a silencer attached to a .25 caliber pistol, 

Pittman shot Levin in the back of the head. Defendant 

described to Karny the sounds of Levin's last breath leaving 

his body. It was kind of like an explosive gasp. The blood 

· started seepin~ out, so they quickly wrapped Levin in the 

bedspread. By accident they also wrapped the television remote 

control in the bedspread and took it with them. They carried 

Levin's body out to the car an~ put him in the trunk. Levin's 

body was heavy, they were exhausted and, in their haste to get 
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the trunk closed, they closed part of the lid on his body and 

dented the trunk lid. 

Levin's body was taken to the pit in Soledad Canyon. 

19. 

When they put Levin's body in the pit, defendant disfigured it 

by shooting the body so many times with a shotgun that it would 

not be recognizable even if it was found. Defendant told this 

tale to Karny in a matter-of-fact manner without any emotion 

other than laughing when he told Karny how, at one point, 

Levin's brain jumped out of his skull and landed on defendant's 

chest. 

Defendant thought that was •kind of neat in a weird 

way.•l4/ Levin's distinctive watch was thrown down a storm 

drain because it could be traced to Levin through his special 

jeweler. 

Levin was discovered missing early in the morning on 

June 7, 1984. Blanche Sturkey; Levin's housekeeper and •girl 

Friday• was to pick Levin.up at 7 a.m. that morning to drive 

him to the airport. She called Levin at 6 a.m. to make sure he 

was up. Levin did not answer the phone~ Dean Factor and 

li/ In mid-July 1984, defendant left a heavy cotton topcoat at 
Dicker's house. Defendant told Dicker it had Ron Levin's 
brains smeared on it. Dicker did not see any bloodstains on 
the coat, but when he reacted in disgust, defendant assured him 
it had been dry cleaned. 

... 

• . . 
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20. 

Michael Broder, who were travelling to New York with Levin, 

arrived at Levin's house at approximately 7 a.m. and were 

worried because Levin was not there. Levin's blinds were 

closed, his ·alarm was not on which was very unusual, and his 

dog was acting peculiarly. When Sturkey arrived, she let them 

in with her key. 

Sturkey, Factor and Broder searched the empty house 

and were puzzled by what they found. They thought it would 

have been very unusual for Levin to make plans and not show 

up. Levin's airline tickets and his new Luis Vuitton luggage 

were still in the house. A black toiletries case with which he 

always travelled was still in the linen closet. One of the 

pillows, a sheet, and the bedspread from Levin's bed were 

missing. His bed had been remade with a guest-room comforter 

Levin never used on his own bed. The television remote control 

was missing, the dog was acting queer and had urinated in the 

house, take-out food cartons with only a few bites missing were 

left out, ·the jogging suit and robe Levin had been wearing the 

day before was missing but none of his other clothes were 

missing. His wallet, house and car keys were gone, but his car 
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21. 

was still in the carport. Perhaps mos~ peculiar, Levin had not 

called his answering service for messages.15/ 

Levin's mother was called to the house and Factor and 

Broder went to the Beverly Hills Police Station and told a 

detective that they suspected Levin had been murdered. They 

were told that unless there was blood on the walls, there was 

no reason to suspect murder and there was really nothing they 

could do.ll/ 

Nevertheless, things were no longer going according to 

plan. Pittman left for New ~ork as planned and checked into 

the Plaza Hotel on June 7th in Levin's name. But when he tried 

to pay his bill with Levin's credit cards, they were rejected. 

~I According to Tere Tereba who had known Levin since 1971 or 
1~72, Levin was constantly calling in for messages. Levin 
carried a beeper and would even run out of movies or leave the 
table at a restaurant to get his phone messages. Jerry Stone 
ran Levin's answering service and testified that Levin's 
messages began accumulating at 9 p.m. on June 6, 1984. Among 
the accumulated messages were four from defendant to Levin. 
Defendant told May he was calling Levin's answering service on 
a daily basis to keep up appearances. 

li/ The coroner explained that bloodstains would be minimal if 
a person ~as placed face down and shot in the back of the head 
with a small caliber pistol such as a .25 caliber. A small 
caliber bullet would remain inside the .head and a silencer 
causes the gun to create a smaller entry wound. A pillow 
placed between the head and gun also decreases the size of the 
wound and soaks up blood. 

"~"'!?\ 

337

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 81 of 249



22. 

Pittman tried to sneak out of the hotel without paying the bill 

but was caught and arrested. 

Defendant flew to New ~ork and walked up to a criminal 

defense lawyer, Robert Ferraro, on the •stoop of the 

courthouse.• Defendant told Ferraro he had a friend named Ron 

Levin whom he wanted to get out of jail. Defendant handed 

Ferraro a fee of $700, plus $2000 for •Levin• when he was 

released and $2000 for the Plaza Hotel, all in cash.l7/ 

Defendant then flew on to London to stall making a payment to 

some investors.la/ When he returned, defendant learned Levin's 

check for $1.5 million was no good and he was hysterical.1i/ 

12/ Pittman was released and ordered back for trial on August 
14th. He failed to appear and a bench warrant was issued. 

!a/ Telephone records, travelling receipts and defendant's 
passport seized from the BBC office verified a call from the 
New York Police Station and defendant's and Pittman's trips. 

li/ Defendant had opened an account at the World Trade Bank in 
an effort to expedite the cashing of Levin's check which was 
drawn on a Swiss bank account. Nabil Abifadel, the operations 
manager of the World Trade Bank, submitted the check to Credit 
Suisse in Zurich on June 8. On June 15, he received a telex 
from Credit Suisse stating the check was dishonored due to 
insufficient funds and a missing signature. Pittman 
arranged to have Levin's Swiss bank send new checks to Levin's 
post office box and defendant, Karny and Dosti practiced 
forging Levin's name. They took turns checking the mail box 
with the key taken from Levin but no checks were obtained. 
Defendant also gave Pittman $30,000 and sent him to Washington 
D.C. to see if Pittman could get the check cashed through his 
•underworld connections.• 
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23. 

Roberts found defendant laying face down on his bed 

crying. Defendant told her he was upset because all of the BBC 

boys were going to laugh at him and he did not know what to 

do. He told Roberts he had called Levin on the phone and 

driven·by Levin's house and could not get a hold of him. 

The pressure was increasing for money in the group. 

BBC members kept asking defendant, Karny and Dosti why the 

projects they were ~orking on were not being funded and the 

reason for other cutbacks. Karny thought the organization and 

cohesiveness of the BBC was starting to fall apart and felt 

uncomfortable about deceiving his friends in the BBC. Karny 

told defendant that if the members really understood what they 

were trying to accomplish and the principles of the paradox 

philosophy, that they also would be able to understand the 

killing of Levin. It was agreed that a special meeting of the 

BBC would be called and only those members·with a sufficient 

orientation in the paradox p~ilosophy would be invited to 

attend. 

Prior to the meeting, May asked defendant what was 

going on. Defendant.replied: ••Look, Tom,.you are going to 

find out sooner or later. I killed Ron Levin.•• Defendant 

told May he had committed the •perfect crime,• and that he had 

killed Levin in Hew York. May thought this was just another 

.P' 
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one of defendant's lies until he attended the secret meeting of 

the BBC and heard defendant tell everyone he had killed Levin. 

The meeting was held on June 24. Evan Dicker, Tom 

May, Steve Taglianetti, Dean Karny and Brooke Roberts were 

present and described the meeting. Defendant explained to the 

group, w~ich also included Pittman, Dosti, and John Allen, that 

none of the BBC companies was doing well financially and there 

was no money left. He discussed great wealth and the need to 

acquire it and to protect it, and that to achieve greatness in 

the world, you must sometimes transgress the law. The BBC was 

going to take bold steps. Those who were unwilling to take the 

steps could remain with the BBC in some position of mediocrity, 

but they would never be able to achieve greatness. Defendant 

was going to discuss some sensitive things. Anyone could leave 

at that point in the meeting, but if they remained they would 

have to be responsible and •disciplined• about what they 

heard. No one left. 

Defendant, Karny, Dosti and Pittman exited the room 

and were gone for a few minutes. According to Karny, during 

that time they discussed whether they should actually tell the 

others about the Levin killing.· Defendant, Karny and Dosti 

were committed to sharing it with the others, but Pittman had 

reservations. Pittman believed tpat no one could be trusted 
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with that information and that someone would always talk. 

Eventually, Pittman came around. Karny and Dosti returned to 

the meeting and were joined by defendant and Pittman a couple 

of minutes later. 

Defendant told the group~ ••Jim and I knocked off Ron 

Levin.•• ZQ/ Defendant explained that all of their money had 

been lost and that in order for the BBC to survive, he had to 

25. 

do away with Levin. Defendant assured the group that •it was a 

perfect crime• and ••there is no.way in which we would be 

caught.•• Defendant still held out some possibility that they 

were going to be ~ble to get Levin's check cashed, Zl/ they 

ZQ/ Roberts testified she had overheard defendant and Karny 
making plans for the June 24 meeting. She heard Karny suggest 
that they tell the BBC that one of them had killed Levin. They 
finally settled on saying that defendant and Pittman had done 
the killing and to make it sound believable they would make up 
details. Roberts said she told defendant not to make up 
something like that, but defendant told her not to worry. 
Defendant had learned that the Mays or Raymond were going to 
steal the cyclotron machines, he did not want to lose the 
.business, he could pay the money back through another deal, and 
so he was just going to say it for effect. 

Zl/ Dicker knew Levin's business practices and wondered how 
defendant got Levin to give the BBC a check for $1.5 million. 
About a week after the meeting Dicker questioned defendant 
about the check. Defendant said the check was signed under a 
great deal of duress. Dicker asked defendant what he had done 
with Levin's body. Defendant replied that he had disposed of 
it with acid. Raymond also questioned defendant about his 
worries. ·Defendant told Raymond, ••well, don't worry because 
it was a perfect crime • • • [!] they will never find the 
body. • • 

.. 
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still had some money and resources and a lot of good projects, 

and they would get back on their feet if everyone stayed 

together and worked hard. Before the meeting broke up, 

defendant threatened that if anybody talked to the police they 

would end up in the East River and become •fish bait.• ZZI 

Notwithstanding that threat, Pittman had been right 

when he said someone would talk. The next day, Taglianetti 

resigned from the BBC and called his father and told him what 

he had learned. Then he called David and Torn May and learned 

they also had told their father. Raymond moved out of the BBC 

apartment house. He also called David May and told him 

defendant had said he killed Levin and arranged a meeting with 

the Mays. Torn May collected copies of the Levin check and 

26 . 

111 Roberts heard defendant tell the group that he and Pittman 
had •knocked off Levin.• She thought all the boys, with the 
exception of Pittman, were enthusiastic. After the meeting, 
Pittman said to Roberts,· ••You know, we didn't do that.•• 
Roberts assured Pittman she knew they had not done it and he 
replied, ••1 don't think they believed us anyway•• and Roberts 
agreed. When Roberts was asked ·by Detective Leslie Zoeller if 
there had been a meeting where·defendant had said he killed 
Levin, Roberts had lied to him and said no, because she was 
scared to death of the police. When she was questioned, about 
20 policemen had arrived at her house, awakened her, refused to 
allow her any phone calls, and threatened to arrest her. 

342

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 86 of 249



27. 

contract and other documents to turn over to the police. It was 

agreed that the Mays would report the matter to the police 

through their attorney.Zl/ 
. 

Defendant became suspicious that someone was talking 

to the police. He confirmed it by breaking into David May's 

apartment where he heard a message from Detective Zoeller on 

the answering machine.Zi/ Defendant confronted the Mays and 

Raymond with this information and demanded that they call the 

Zl/ Dicker did not go to the police because of his loyalty to 
defendant and his belief in the paradox philosophy. Later he 
lied to the police and told them defendant had never told him 
about the Levin murder because he was afraid he might be 
considered an accessory after the fact. Finally, in November 
and December 1984, Dicker contacted an attorney and the 
police. Steve Lopez, who was not at the meeting, heard that 
defendant had told the BBC members he ·had killed Levin. 
Defendant admitted to Lopez he had said as much, but only to 
provoke a response to see how they would react and to make 
himself look like a tough guy. Lopez discontinued his 
involvement with the BBC. 

Zi/ Defendant decided to blame the murder on David May or Jeff 
Raymond and discussed different schemes with Karny and Dicker. 
One scheme called for saying that David May had borrowed the 
BMW which had been used to transport Levin's body and had 
returned it late with the smell of vomit and the remote control 
in the back. They also discussed framing Raymond by planting 
the remote control on him, killing Raymond's girlfriend in a 
sexually gruesome way, telling people Raymond had disgusting 
·sexual habits and getting defendant's girlfriend, Brooke 
Roberts to· lie and say Raymond had sexually attacked her. But 
no one wanted to have anything to do with that plan. 
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police and say they had lied. Defendant also told them he had 

the pink slips to their cars and would exchange them for the 

documents they had given to the police. When they explained 

that was impossible, defendant threatened •to declare war• on 

them.ll/ Nevertheless, Tom May continued working with the 

police by removing documents from the BBC office ·and turning 

them over to the police. 

Detective Zoeller of the Beverly Hills Police 

Department arrested defendant on September 28, 1984.~/ 

Defendant waived bis constitutional rights and responded to a 

number of the detective's questions about his financial 

dealings with Levin. Defendant appeared very confident and 

very sure of himself until Detective Zoeller confronted him 

with the seven pages of •things to do" which had been found at 

Levin's house. Defendant immediately stopped talking and went 

~/ Defendant also told the Mays they were no longer BBC 
members, •much to [Tom May.'s] chagrin.• To Raymond, 
defendant said that Levin was a very dear friend of his 
(defendant's) and he was really upset that he was missing. 
Defendant expressed the wish that Levin would be found and 

28. 

Raymond was not to say anything about defendant's "dear friend 
Levin.• Defendant warned Raymond that •the D.A. doesn't make 
very much money and it would be very easy to persuade him to 
make it look like you (Raymond) might. have something to do with 
Ron Levin's being missing~· 

.2..6./ Defendant's briefcase was in his possession at the time of 
his arrest. When it was opened pursuant to a warrant, it 
revealed that, although over three months had passed since 
anyone had heard from Levin, defendant was still carrying 
around an original of the Levin option contract dated June 6, 
1984. 
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through the lists over and over, page by page, forwards and 

backwards, for seven to ten mfnutes without speaking. 

29. 

Detective Zoeller then asked defendant for the second time what 

he knew about the lists. Defendant stated, •1 don't know 

anything about these,• and the interview ended. 

Defendant ·called Karny from the Beverly Hills jail and 

reminded him of the significance of the alibi they had arranged 

about going to the movies on June 6 •. After defendant was 

released from jail, defendant admitted to Karny how very 

surprised and shocked he was to see the lists, but he believed 

he had managed to mask his reaction. Thereafter, defendant and 

Karny had frequent discussions about the fake trail they had 

laid with regard to the crime, how brilliantly conceived and 

detailed their crime plan was and that if even a few of the BBC 

stuck to the story, a reasonable doubt would be created in the 

minds of the jury.22/ Defendant expressed the belief that, 

because he had been released from jail, even the lists did not 

constitute sufficient evidence to prove the case against 

him • .2..8./ · 

Z2/ Defendant particularly enjoyed telling Detective Zoeller 
that he had not done very qood police work. 

~/ Defendant was rearrested on October 22, 1984, and once 
aqain called Karny from the jail, this time to remind Karny 
that whether Karny liked it or not he was going to be involved 
with the testimony. Karny was warned to remember there was no 
meeting on June 24. 

,.. 
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30. 

The lists contained'a rough but inaccurate map of what 

appeared to be the Indian Canyon area of Soledad Canyon. 

Photographs of that area containing defendant's picture had 

also been seized from Pittman's residence. On October 19, 

1984, Detective Zoeller drove up to Indian Canyon with 

Taglianetti and Torn May to look for Levin's body. Later, 

Zoeller made three or four more trips to the area in an 

unsuccessful effort to locate Levin's remains. 

Defendant told Karny around the end of June that he 

had gone back to Soledad Canyon to see if the coyotes had dug 

up the body. Defendant found no trace of it. 

The Department of Justice Missing Persons Unit did an 

investigation which included comparing Levin's Munique" dental 

records with unidentified deceased persons. They searched his 

Department of Motor Vehicles record and his criminal record. 

They found no trace of Levin either. At the time he 

disappeared, Levin left thousands·of dollars in various bank 

accounts. Levin had purchased $25,000 in traveler's checks 

before he disappeared. He had paid off debts with some of the 

checks and deposited $10,000 of them in a Bank of America 

account. Thirty of those checks totalling.$3,000 were never 

cashed. Other than earning interest, there was no activity on 

any of Levin's accounts after June 6, 1984. 
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31. 

Levin's mother never heard from him again after June 6 

even though Levin loved her dearly and had never let a day go 

by without talking to her. Levin's body was never found and 

Levin was never heard from again.Zi/ 

Zi/ In September 1986, two people believed they saw Levin at a 
gas station in Tucson, Arizona. Carmen Canchola and Jesus 
Lopez pulled into the gas station and noticed a tall, 
attractive, older man pumping gas. The man was about six foot 
one, slender, with silver hair. His eyes were blue-gray and he 
had either a scar or a deep wrinkle on one side of one of his 
eyes. The man had a •mean• or •piercing" stare. He was 
wearing very nice, expensive looking clothes. He was with a 
man who was 15 to 20 years younger. The men appeared to be 
homosexuals. They drove off in a late 'SO's, early '60's 
silverish or pinkish-beige classic automobile On November 20, 
1986, Canchola saw a sketch of Levin in an Esquire magazine 
article about the •Billionaire Boys Club.• She thought he 
looked familiar and after reading a description of Levin in the 
article, she came to believe it was Levin she saw in the gas 
station and went to the police. 

Canchola was shown a photographic line-up and selected 
Levin's picture but was somewhat uncertain. When shown another 
line-up containing a photograph of Levin without a beard, she 
was 99 percent sure it was the person she had seen in the gas 
station. Lopez also selected a picture of Levin from the 
photographic lineup and was 65 percent sure it was the person 
he had seen in the gas station. When shown a second photograph 
of Levin by defense counsel he was 95 percent certain it was 
the man he had seen at the gas station. 
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• 
32 . 

III. DISCUSSION 

A. COURT IMPQSED LIMITATIONS ON CQCQUNSEL 

The defendant's privately retained attorneys were both 

appointed to represent him at his trial when he was unable to 

pay their fee. Defendant claims that the court interfered with 

the sanctity of the attorney-client relationship when, as a 

condition of appointing and paying at government expense his 

lead attorney, the court simultaneously imposed limitations on 

his cocounsel's role and compensation. These limitations, he 

claims, deprived him of his constitutional right to counsel. 

We set forth the factual circumstances leading to the 

appointment of defendant's lawyers as they are necessary to a 

full understanding of why we find that defendant's contentions 

are without merit. 

Defendant had retained attorney Arthur Barens in March 

1985 to represent him at trial for an agreed-upon fee of 

$50,000 plus expenses. Barens brought in attorney ~ichard 

Chier to assist him and paid for.his assistance out of this 

fee. By October 1985, defendant had paid only $35,000 of the 

fee and, when no further funds were forthcoming, Barens filed 
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a motion pursuant to section 987, subdivision (d) for the 

appointment of Chier as associate counsel.JQ/ 

33 • r 

In support of his motion, Barens submitted a 

declaration in which he explained that he bore the primary 

responsibility for preparing the defense and in that regard had· 

reviewed a tremendous number of reports and other documentation 

pertaining to the case, consulted with the defendant, 

interviewed witnesses, researched.points of law and spoken with 

other attorneys experienced in the defense of capital cases. 

Barens needed the assistance of Chier, a criminal law 

specialist who had been practicing for eighteen years in the 

following areas: the analyses of numerous complex factual and 

legal issues, assistance in preparing defenses to other crimes 

evidence which the People intended to offer pursuant to 

JQ/ Section 987(d) provides: •In a capital case, the court may 
appoint an additional attorney as a cocounsel upon a written 
request of the first atto~ney appointed. The request shall be 
supported by an affidavit of the first attorney setting forth 
in detail the reasons why a second attorney should be 
appointed. Any affidavit filed with the court shall be 
confidential and privileged. The court shall appoint a second 
attorney when it is convinced by the reasons stated in the 
affidavit that the appointment is necessary to provide the 
defendant with effective representation. If the request is 
denied, the court shall state on the record its reasons for 
:denial of the request.• 
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34. 

Evidence Code section 1101; evaluation of reports of statements 

of prosecution witnesses and follow-up interviews; interviewing 

defense witnesses, and organizing their prospective testimony; 

reviewing and organizing the testimony f~om the Pittman 

trial;ll/ evaluating the complex evidentiary issues including 

corpus delicti issues and financial records of defendant's 

business dealings which provided the alleged motive for murder; 

preparation of pretrial motions; assistance in evaluating the 

need for expert testimony; and drafting interlocutory appellate 

motions in the event of adverse trial rulings. 

This motion was granted and Chier was appointed 

second counsel effective March 1, 1986. Thereafter, the court 

authorized payments to Chier at a rate of approximately $50 per 

hour.ll/ 

311 Pittman also was tried for Levin's murder in a separate 
proceeding. His trial began on May 8, 1985, and a mistrial was 
declared as a result of a deadlocked jury on June 24, 1985. 
Pittman's retrial was then continued until after defendant's 
trial. Pittman subsequently pleaded guilty on November 10, 
1987,·to accessory after the fact in violation of section 32. 

JZ/ Mr. Barens did not request p~yment of a specific hourly fee 
for Mr. Chier nor did the court's order set forth a specific 
hourly fee. Rather, the order stated that •payment to second 
counsel be and hereby is authorized as provided by the 
provisions of Section 987(d) of the Penal Code.• However, 
subdivision (d) of section 987 does not provide for the payment 
of court appointed counsel. The payment provisions are found 
in section 987.2 which state that court appointed counsel • •• 
• shall receive a reasonable sum for compensation and for 
necessary expenses, the amount of which shall be determined by 
the court, to be paid out of the general fund of the county.• 
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Jury selection began on November 5, 1986, with both 

counsel conducting the defense voir dire. Six weeks later, 

35. 

Barens filed a motion pursuant to section 987(d) to have 

himself appointed as additional counsel effective December 16, 

1986. In support of his motion, Barens submitted a declaration 

in which he explained that the trial of· the case was taking far 

longer than was originally anticipated and the defendant's 

inabi~ity to pay the balance of his fees or expenses was 

beginning to erode his effective·ness. Barens further declared 

that a court appointment would tend to ensure his continuing 

and regular presence throughout the trial and would minimize 

the number of other court appearances he would have to make 

during the course of the trial •in order to keep. the economic 

ship of state afloat.• ~/ 

~/On December 17, 1986, Barens filed another motion 
requesting that he be appointed as additional counsel, this 
time pursuant to the provisions of section 987.2. In his 
declaration in support of this motion, Barens indicated his 
willingness to accept appointment at whatever rate the court 
deemed appropriate in accordance with the criteria contained in 
section 987.3. 

Section 987.3 sets forth the following factors the court 
must consider in determining reasonable compensation for court 
appointed attorneys, no one of which alone is controlling: 
•(a) Customary fee in the community for similar services 
rendered by privately retained counsel to a nonindigent 
client. [Y] (b) The time and labor required to be spent by 
the attorney. £-.rl (c) The difficulty of the defense. (d) The 
novelty or uncertainty of ·the law upon which the decision 
depended. [t] (e) The degree of professional ability, skill, 

· and experience called for and exercised in the performance of 
the services. ['] (f) The professional character, 
qualification, and standing of the attorney.• 

.. 
• rl?\ 
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A declaration by Chier was submitted in support of 

Baran's motion in which he reiterated the need for Barens's 

appointment and stated that Barens was a well respected member 

of the bar; was intimately familiar with every aspect of the 

prosecution; was experienced in defending persons accused of 

36. 

homicide; and had a good working relationship with the district 

attorney's office. 

On January 15, 1987, the·court appointed Barens to 

represent the defendant. Barens' compensation was set at $75 

per hour and Chier's compensation was set at $35 per hour. ail 

In appointing Barens, the court stated it would continue the 

appointment of Chier but only on one condition. Chier could 

assist Barens in any way that Barens wanted, with the exception 

that Chier could not participate actively in the trial of the 

case by questioning witnesses. 

On January 29, 1987, a hearing was held to clarify 

Chier•s role in the proceedings. Barens acknowledged that in 

seeking his own appointment, he had told the court that he 

ail Initially on December 30, 1986, the court had denied 
Baren's request for court appointment. The subsequent order 
appointing Barens was ordered entered as of December 16, 1986, 
nunc pro tunc. 
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37. ' 

needed a lawyer to help him in connection with the motions and 

preparation and that he had agreed to the court's limitations 

on Chier's participation. However, Barens requested 

reconsideration because the defendant was uncomfortable and had 

misgivings about not having two lawyers participating in his 

defense. Barens explained that he and Chier had prepared for 

trial on the basis of dividing the witnesses each would handle 

and, in addition, it was Chier who had the majority of contact 

with the defendant and had prepared the defendant to testify at 

trial • .3..5./ 

The court found that the presumption in a death 

penalty case that second counsel was required had been overcome 

by Barens' experience and capability. The court further found 

12/ In his written motion.for clarification of the nature and 
extent of the participation the court intended to permit Chier ~ 
during the trial, Barens informed the court that he, Chier and 
the defendant had been working together in harmony, with 
efficiency, and with specific divisions of labor. It had been 
agreed between them that Chier would handle all legal motions, 
legal objections, and other matters of law as well as 
examination and cross-examination of certain witnesses. Barens ~ 
expressed apprehension that the court had circumscribed Chier•s 
participation in the trial and thus defendant was being denied 
the effective assistance of both trial counsel. 
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that Chier was not needed; that Barens was fully competent to 

handle all examination~ of witnesses himself; and that Chier's 

38. 

questioning of prospective jurors had antagonized and alienated 

the jurors and was a disservice to the defendant. Accordingly, 

the court ruled that Chier could fully assist Barens in all 

areas including arguing legal issues before the court but he 

must refrain from questioning witnesses and arguing in the 

jury's presence. If counsel was not willing to accept such 

limitations upon Chier, he could try the case without 

compensation from the county or state. Barens declined that 

alternative. ll/ 

If a criminal defendant is unable to employ private 

counsel, the court must appoint an attorney to represent him. 

(Gideon v. Wainwright (1963) 372 U.S. 335; Keenan v. Superior 

Court (1982) 31 Cal.3d 424, 428~) In a capital case, the right 

to counsel ~ include the appointment of an additional 
-

attorney as cocounsel when the court •is convinced •.. that the 

appointment is necessary to provide the defendant with 

~/ A .Petition for an emergency stay and writ of mandate to 
direct the court to permit Chier to fully participate as 
cocounsel was denied by the Court of Appeal on February 2, 
1987. On that same date the jury was impaneled and the 
prosecution's first witness was called. Counsel's petition 
for review to the Supreme Court was denied on February 19, 
1987. 
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effective representation.• (§ 987, subd. (d).) The 

appointment of two attorneys is not an absolute right, however, 

and the decision as to whether an additional attorney should be 

appointed remains within the sound discretion of the trial 

court. (Keenan v. Superior Court, supra, 31 Cal.3d at p. 430; 

Seaman v. Superior Court (1987) 193 Cal.App.3d 1279, 1286.) 

Once a trial court has found the requested services 

are not reasonably necessary, an appellate court will not 

second-guess that determination unless ••the circumstances 

shown compelled the [trial] court to exercise its discretion 

only in one way, namely, to grant the motion.•• (Corenevsky v. 

Superior CoUrt (1984) 36 Ca1.3d 307, 323; Puett v. Superior 

Court (1979) 96 Cal.App.3d 96 Cal.App.3d 936, 938-939.) 

As will be shown, it can not be said as a matter of 

law that the only decision open to the trial court was to 

permit cocounsel to question witnesses and argue the case 

before the jury in the guilt phase of the trial.l2/ Rather, 

the law clearly provides that •[t]he court shall appoint a 

second attorney [only] when it is convinced by the reasons 

stated in the affidavit that the appointment is necessary to 

32/ The court placed no limitation upon Chier with respect to 
the examination of witnesses at the penalty phase. Yet, Chier 
cross-examined only 5 of the 25 prosecution witnesses and 
presented the direct testimony of only 3 of the 11 defense 
witnesses. 

·, 
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40 • 

provide the defendant with effective representation." (§ 987, 

subd. (d), emphasis added.) The court appointed cocounsel to 

provide, and Chier subsequently provided, exactly the 

assistance requested by Barens in his affidavit. Barens 

neither requested nor ~ndicated in his affidavit that he needed 

Chier to assist him in examining witnesses or to argue the case. 

Contrary to defendant's assertion and, whether or not 

on "the eve of trial," a court is not required to expand the 

duties of cocounsel beyond that set forth in lead counsel•sla/ 

affidavit because counsel have taken it upon themselves, 

without court authorization, to privately add to or divide 

their respective duties in a manner inconsistent with the 

affidavit upon which the court relied in appointing second 

counsel. Nor is the fact that defendant is •uncomfortable or 

has misgivings• a sufficient ground for expanding counsel's 

lal Counsel on appeal points to the order appointing Barens 
which is denominated "Order Appointing Second Counsel" as an 
indication Barens was not the lead attorney. Clearly, Barens 
was the lead counsel in this case. He was the attorney 
originally retained by defendant in March 1985. He was the 
attorney who represented defendant at his preliminary hearing. 
He was the attorney who paid for the services of Chier until 
the money ran out. He was the attorney who requested the court 
appoint Chier as his assistant in February 1986. That he also 
sought appointment from the court as a result of defendant's 
continued indigency some 10 months after Chier was appointed 
did not change his status to second counsel. 
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duties. (§ 987, subd. (d); see e.g. Seaman v. Superior Court, 

supra. 193 Cal.App.3d at p. 1289, [no abuse of discretion in 

refusing to appoint cocounsel where attorney fails to accompany 

written request with an affidavit setting forth in detail why 

cocounsel should be appointed].) 

Another area not included in Barens' application for 

the appointment of cocounsel was a request for the assistance 

of cocounsel in questioning prospective jurors. However, Chier 

actively participated in Hovey~/ voir dire and it was d~ring 

that phase of the proceedings that the trial court formed the 

conclusion that Chier's assistance in open court before the 

jurors was unnecessary and possibly harmful to the defense. 

For example, the court found fault with Chier's repetitive 

questioning of a prospective juror as to how he would consider 

age in determining penalty. 

A trial judge has a duty to control the trial 

proceedings and may intervene if it appears that defense 

counsel is making serious mistakes or exceeding reasonable 

limits in conducting voir dire. (S 1044; People v. Williams 

(1981) 29 Cal.3d 392, 408; People v. G~rcia (1986) 183 

ail That portion of the examination of prospective jurors which 
seeks to uncover their attitudes toward the death penalty is 
commonly called Hovey voir dire. (Hovey v. Superior court 
(1980) 28 Cal.3d 1) 

.. "· 
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Cal.App.3d 335, 344-345; People v. Blackburn (1982) 139 

Cal.App.3d 761, 764-765; Smith v. Superior Court. supra, at p. 

560.) 

42. 

In People v. Stroble (1951) 36 Cal.2d 615 the trial 

judge believed that one of the defendant's two lawyers acted 

improperly during jury voir dire and also believed that certain 

conduct in preparing the defense and in releasing information 

about it was improper. The court ordered a third public 

defender who was familiar with the case to handle the remainder 

of the trial even though the relieved public defender was the 

only one who had interviewed the defendant. (IQ. at p. 628) 

The Stroble court rejected defendant's contention that his 

right to counsel of his choice was violated because the only 

public defender whom defendant had come to know personally and 

in whom defendant had confidence had been relieved. The court 

held~hat defendant's right to counsel does not include the 

right to be represented by a particular deputy public defender 

and the record did not sustain his charge that thereafter he 

was not properly and adequately represented. (Id. at p. 629) 

As in Stroble, no· abuse of discretion occurred herein. It is 

clear that the court acted upon its observations of Chier and 
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not arbitrarily or capriciously in refusing to expand Chier's 

role to include handling matters before the jury. 

43. 

Nor did the court abuse its discretion in allocating 

the fee to be paid each attorney based upon their respective 

duties. When subdivision (d) of section 987 was added to the 

Penal Code in 1984 granting the court the discretion to appoint 

an additional attorney in a capital case, the Legislature 

indicated its recognition that Nthe rising costs of trials 

necessitate the implementation of guidelines which assure the 

defendant's right to adequate and effective representation, but 

do not place an unreasonable burden on the county treasury. 

Therefore, it is the intent of the Legislature in amending 

Section 987 of the Penal Code to provide additional counsel 

when the need for that counsel is appropriately documented to 

the court.• (Stats. 1984, ch. 1109, § 4, p. 3736.) 

Neither counsel requested.or specified that a specific 

minimum hourly fee was required in order to keep the Neconomic 

ship of state afloat.• Nor did either object to the fee 

schedule as such in their arguments to the trial court or to 

the appellate courts until the conclusion of the case. 

Altogether, the defense team received well over $100,000 in 

fees for the guilt phase of the trial which was more than 
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44. 

double Barons• original retainer agreement with defendant.!QI 

we find no abuse of discretion under these circumstances. 

Defendant's argument that the court's limitations on 

Chier also denied him his statutory right under section 1095 to 

have both attorneys argue his case to the ·jury is not the law. 

Section 1095 provides: •If the offense charged is punishable 

with death, two counsel on each side may argue the cause. In 

any other case, the court may, in its discretion, restrict the 

argument to one counsel on each side.• Notably, section 1095 

• • does not give the defendant in a capital case the right 

to have more than one counsel appointed to represent him, but 

merely allows a defendant who has retained multiple counsel the 

right to have at least two of them argue the case.'" (People 

v. Jackson (1980) 28 Cal.3d 264, 286, emphasis added; People v. 

Natale (1962) 199 Cal.App.2d 153, 157; see also Keenan v. 

Superior Court, supra, 31 Cal.3d at p. 429.) 

!QI The record reveals that at the conclusion of the case, 
Chier sought and was.granted an augmentation of the payments he 
had been receiving. Thus, he received a total of $39,505 from 
the county for services he render~d between November 4, 1986 
and March 31, 1987. In addition, the county paid him $7800 for 
services prior to that time. Barens received $35,000 from 
defendant, an unknown amount of which he shared with Chier. 
The county paid Barens another $22,000 in fees pursuant to his 
court appointment for the guilt phase only. 
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In People v. Bonin (1988) 46 Cal.3d 659, the court 

found no constitutional or prejudicial error when one of the 

defendant's attorneys, who had assumed the •primary defense 

responsibilities• was erroneously precluded from participating 

in final argument. According to the court, •the federal and 

state Constitutions impliedly grant the criminal defendant the 

right to have defense counsel present closing argument, not 

~member of the defense team.• (Id. at p. 694, emphasis in 

original.) Thus, this contention is also without merit. 

B. CONFLICT OF INTEREST 

Defendant also asserts that Barens• fee arrangement 

was negotiated without his knowledge or the knowledge or 

agreement of Chier and that it caused a conflict of interest 

between his two attorneys and himself which, in turn, led to a 

denial of his right to the e~fective assistance of counsel. 

45. 

The Supreme Court recently restated the general 

principles applicable to a claim of conflict of interest in two 

cases, People v. Hardy (1992) 2 Cal.4th 86, 135 and People v. 

Jones (1991) 53 Cal.3d 1115, 1133-1134 as follows: 

••under the federal and state Constitutions, a criminal 

defendant has the right to the as~istance of counsel. (U.S. 

. I '. 
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Const., 6th Amend.; Cal. Const., art. I, § 15.) These 

constitutional guarant~es entitle a defendant "not to some bare 

assistance but rather to effective assistance." [Citation, 

italics in original.] That entitlement includes the right to 

representation that is free from conflicts of interest. 

[Citations.] It applies to a defendant who retains his own 

counsel as well as to a defendant who is represented by 

appointed counsel. [Citations.] [~] '[W]hen counsel is 

burdened by an actual conflict of interest, prejudice is 

presumed; the presumption arises, however, "only if the 

defendant demonstrates that counsel 'actively represented 

conflicting interests' and that •an actual conflict of interest 

adversely affected his lawyer's performance.'" [Citations.] 

[,] 'Conflicts of interest may arise in various factual 

settings. Broadly, they •embrace all situations in which an 

attor~ey's loyalty to, or efforts on behalf of, a client are 

threatened by his responsi~ilities to another client or a third 

person or by his own interests.• [Citations.]• (People v. 

Hardy, supra, 2 Cal.4th at p. 135; original italics.) 

A threat to an attorney's personal interests may arise 

when the trial judge appoints an attorney to represent a 

criminal defendant as the judge possesses a potential power to 

exert strong pressures against the independent judgment of the 

lawyer! (HQQd v. Georgia (1980) 450 u.s. 261, 270 fn. 17.) 

This occurred in Walberg v. Israel (7th Cir. 1985) 766 F.2d 
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47. 

1071, where the trial judge threatened not to pay the 

defendant's court-appointed attorney and implied that counsel's 

future appointments would be jeopardized if he was not on his 

best behavior which meant not just avoiding unethical conduct 

but also not pressing too hard during trial. (~ at 

p. 1074.) The judge's threats appreciably reduced the 

likelihood that the attorney would conduct a vigorous defense. 

Thus, the attorney had a conflict of interest, not between two 

clients but between his client and himself. (~ at p. 1076.) 

Defendant compares his case to that in Walberg. 

However, unlike the Walberg case, the judge in this case did 

not threaten or pressure defense counsel into not presenting a 

vigorous defense. Rather, the judge believed that Barens was 

highly competent and able to examine all witnesses without the 

assistance of Chier. Thus, the court implicitly found no need 

for Barens to change the stratagem he had originally declared 

was necessary to effectively ~epresent the defendant when he 

sought Chier's appqintment. 

Nevertheless, when, 10 months later, counsel had 

changed their strategy and prepared their case based upon the 

assumption that Chier would be allowed to examine certain 

witnesses,. including the defendant, and then learned such was 

not to be the case if they wished to retain their court 

appointments and concomitant compensation, counsel were faced 

with a potential conflict between their personal interests and 

•• (!!rr\ 
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that of their client. Should they forego compensation and 

proceed to trial based upon Chier's having prepared to examine 

certain witnesses? Or would that choice lead to the risk that 

in order to earn money counsel would have to take other cases 

and consequently spend less time on the defendant's case? 

48 . 

Would the defendant then be face~ with the risk that he would 

"'get what he paid for.'" 41/ (People v .. Ortiz (1990) 51 Cal.3d 

975, 985; People v. Castillo, supra, 233 Cal.App.3d at p. 63.) 

This is not a case where it can be said as a matter of 

law that by accepting the court appointment Barens had an 

actual conflict. (See e.g. People v. Easley (1988) 46 Cal.3d 

712, 724-725.) "It is a relatively common practice to appoint 

a retained attorney to represent a client when the client has 

become indigent and, for that reason, unable to pay the 

attorney's fees, and the public defender is not available." 

(People v. Castillo, supra, 233 Cal.App.3d at p. 57, citing 

ill This was no longer a situatio~ where counsel could make a 
motion to withdraw as counsel of record. Usually,"[w]here, in 
a litigation matter, a retainer agreement calls for an attorney 
to be paid particular amounts at specified times,.and there is 
a failure to pay when due, the attorney has a remedy; it is to 
ask to be relieved from the duty of further representation of 
the client. (Code Civ. Proc., § 284, subd. 1.)• (People v. 
Castillo (1991) ·233 Cal.App.3d 36, 63-55, fn. omitted; Smith v. 
Superior Court, supra, 68 Cal.2d at p. 558.) However, a motion 
to withdraw as counsel must be •timely made before the case is 
set for trial" and will be denied where withdrawal would 
prejudice the defendant, the prosecution or the smooth course 
of the administration of justice.• (People v. Murphy (1973) 35 
Cal.App.3d 905, 921.) 
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People v. Ortiz, -supra, 51 Cal!3d at p. 989; Cal. Criminal 

Defense Practice (1991) Criminal Justice System, § 1.12[3], p. 

1-30.) If counsel believed his ability to competently 

represent defendant was going to be jeopardized because of the 

conditions set by the court, his remedy was to seek interim 

appellate review of the appointment order. (People v. 

Castillo, supra, 233 Cal.App.3d at pp. 55-57.) 

49. 

One of the duties for which Chier was appointed was to 

draft interlocutory appellate motions in the event of adverse 

trial rulings. Chier fulfilled that duty by filing an 

emergency petition for a peremptory writ and/or writ of mandate 

in this court complaining that hi~ role had been limited. When 

his pe~ition was denied, he sought a petition for review of our 

decision denying his request for a writ. The Supreme Court 

having denied review and defendant having preserved his point 

for appeal, his attorneys properly proceeded to trial as 

ordered by the court.!ZI (See e.g. In re Jackson (1985) 170 

,tl/ 
The Supreme Court asked for and received a •letter 

response• from the district attorney's office which provided 
the court with the full record of the hearing as opposed to the 
selective portions of the hearing provided by Chier. 
Defendant's argument that Chier's presentation of his claims 
was•disingenuous• and would have been more effective if Barens 
had signed the pet~tion is totally lacking in merit. The court 
was made aware of all the circumstances involving Barens' 
appointment and if it had found error, the remedy would have 
been to •annul• the limitations upon Chier by writ of mandate 
as requested by Chier, not to •annul• the appointment of and 
payment to Barens. 
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Cal.App.3d 773, 778; People v. Castillo, supra, 233 Cal.App.3d 

at p. 55-56.) 

Even assuming that Barens' acceptance of the court 

appointment was an actual conflict of interest, which we do 

not, such an assumption does not lead inexorably to a 

reversal. The defendant still bears the burden of 

demonstrating that such ••conflict of interest adversely 

affected his lawyer's performance.•• (People v. Hardy, supra, 

2 Cal.4th at p. 135; People v. Jones, supra, 53 Cal.3d at p. 

1134; People v. Bonin, supra, 47 Cal.3d at p. 837-838; 

Strickland v. Washington, (1984) 466 U.S. 668, 692; Cuyler v. 

Sullivan (1980) 446 U.S. 335, 348.) 

Thus, defendant •must show that counsel's 

representation fell below an objective standard of 

reasonableness under prevailing professional norms." (People 

v. Thomas (1992) 2 Cal.4th 489, 530.) Accordingly, we first 

scrutinize the record to determine if Barens was prepared to 

examine certain witnesses, i.e. those that Chier would have 

examined. Secondly, we focus on whether Barens' actual 

so • 
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examination of witnesses was adversely affected by a conflict 

of interest.fi/ 

The record reflects no lack of preparation. The time 

in trial·before the jury was only four and one-half hours each 

day, leaving at least three and one-half hours of time before, 

during, and after the trial day to prepare. According to 

Barens' own statements, from the time he was appointed on 

51. 

January 15, 1987, until the prosecution rested on March 24, 

1987, he worked every Friday, Saturday and Sunday in preparing 

his cross-examination. When, on the morning.of the second day 

of trial, Barens was faced with a witness he had not originally 

~I On appeal, defendant has set forth a list of areas in which 
he argues counsel's performance was adversely.affected by 
Barens' fear that he would lose his court appointment. Most of 
his arguments are a challenge to the effectiveness of his 
attorney's representation which bear no relationship to his 
attorney's fee arrangement with the court. Only defendant's 
claims that the examination of certain witnesses and arguments 
to the jury were adversely affected by the fee arrangement are 
tested under the conflict of .interest standard. Defendant • s 
other challenges to the effectiveness of his counsel's 
representation must be tested under the traditional standard 
which requires defendant to •affirmatively prove prejudice." 
(Strickland v. Washington, supra, 466 u.s. at p. 693.) 
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planned on cross-examining, the court agreed to delay calling 

that witness until the following afternoon so that counsel 

could confe.r with Chier and review the witness • testimony from 

the Pittman transcripts. In addition, to make sure Barens was 

prepared, the prosecution thereafter gave counsel 24 hours 

notice of each witness it planned to call and Chier was present 

for consultation in and out of the courtroom. Finally, when 

the prosecution rested on a Tuesday afternoon, Barens asked for 

only two working days to prepare the defense witnesses. He 

made it clear that while Chier had interviewed out-of-state 

defense witnesses, he did not want to rely on Chier's 

interviews but wanted to interview each witness himself. 

Instead of two days, the court granted him the rest of the week 

off to prepare; trial did not reconvene ~ntil the following 

Monday morning. 

Given the foregoing factors, it is clear that Barens 

fulfilled his duty to his·client by working diligently.to be 

prepared. (cf. ·People v. McKenzie (1983) 34 Cal.3d 616, 

631-632.) Defendant has failed to show that Barens was 

unprepared to examine any witnesses in this case. 
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Secondly, defendant's claim that Barens failed to 

impeach witnesses Karny44/ and Browningtil .in significant areas 

with their testimony at the Pittman preliminary hearing also is 

without merit. Karny's trial testimony was substantially 

similar to the testimony he gave at the Pittman 

44/ According to defendant, at the Pittman preliminary hearing 
•Karny testified to watching [defendant] prepare the 'seven 
pages' during June 1984, only a few days before Levin's 
disappearance;• that he had only •vaguely• discussed a plan to 
kill Levin with defendant prior to that time; and that 
defendant had prepared the phony letters to Levin only days 
before June 6, and that his own participation with respect to 
these letters was limited to preventing one of them from going 
out in the mail. Karny also testified that when Pittman 
returned from New York, Pittman told him he had gone to New 
York to make it look as if Levin was murdered there. He 
contrasts this with the trial in which Karny testified he 
•actively assisted [defendant] in April and May 1984 in 
preparing phony letters to Levin and seeing to it that the 
letters were never actually mailed to him;• they discussed the 
•nuances of the letters and ••• some of the other aspects of the 
plan to kill Ron Levin;• and Pittman did not know that Karny 
knew about the •whole plan• until later in time when the 
defendant told Pittman. 

~I Defendant-claims that during the direct examination of 
Browning at trial •Browning testified that in late June, 1984, 
[defendant.] told him • • • 'Mr. Levin was missing and probably 
~ •••• • Actually, this testimony occurred during Barens• 
cross-examination, and Barens immediately followed up with a 
number of questions causing Browning to admit he had never in 
all of his prior depositions or testimony made such a 
statement. At Pittman's preliminary hearing, Browning was 
asked if defendant told him Levin was dead and he answered, 
•No.• 

... ~ 
I I 
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preliminary hearing. The type of inconsistencies referred to 

by defendant have more to do with the difference in the way 

questions were asked and the context in which they were asked 

at each hearing. An exhaustive evaluation of Barens' actual 

cross-examination of all of the witnesses, but especially 

Karny•s and Browning's, does not reveal any instance in which 

Barens was inept or pulled his punches because he feared that 

his appointment would be jeopardized by an aggressive 

examination.tl/ 

Defendant next argues that another example of Barens' 

54. 

conflict of interest is Barens' failure to renew his request to 

have Chier present defendant's testimony. Defendant's theory 

is that Barens was afraid to ask for Chier because that would 

tl/ Defendant also claims that the •most pern1c1ous and 
pervasive effect of the 'arrangement•• was he lost the 
•aggressive, perhaps abrasive advocacy• of Chier. We recognize 
that i conflict of interest can lead to a reluctance to engage 
in •abrasive advocacy.• (People v. Rhodes (1974) 12 Cal.3d 
180, 184; People v. Jackson (1985) 167 Cal.App.3d 829, 833.) 
However, it is doubtful that the •win-loss ratio• of abrasive 
lawyers exceeds that of the •skilled, capable, intelligent 
lawyer who handle[s] his [or her] case in a manner consistent 
with the highest traditions of the legal profession.• Sadly, 
•aggressive and abrasive• lawyers may make a fine show for 
their clients,• but, like •nitpickers,• their •win-loss ratio 
usually leaves much to be desired.• (See e.g., People v. 
Eckstrom (1974) 43 Cal.App.3d 996, 1002; People v. Kelley 
(1990) 220 Cal.App.3d 1358, 1374.) We note that attorney 
Barens while not abrasive was persistent and assertive in his 
representation. 
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have threatened his fee arrangement. Defendant suggests that 

he would have testified had Chier been able to present his 

testimony. The record clearly belies this suggestion. 

55. 

Defendant was informed of and waived his right to 

testify at the guilt phase of his trial. As pointed out above, 

Barens had plenty of time to prepare defendant's testimony for 

trial. The reason defendant waived his right to testify is 

that QQth counsel strongly indicated to him that he should not 

take the stand because .he was subject to serious impeachment. 

Normally, it is up to the trial attorney to determine 

whether a defendant should testify. But if a defendant 

•insists• that he or she wants to testify against the advice of 

the attorney, the defendant cannot be deprived of that 

opportunity. (People v. Harris (1987) 191 Cal . App.3d 819, 825; 

People v. Frierson (1985) 39 Cal.3d 803, 813.) If defendant 

truly wanted to testify, he had an obligation to express that 

desire to the court as he did just prior to the penalty phase. 

The jury found defendant guilty on April 22, 1987, and 

on May 8, 1987, defendant for the · first time informed the court 

that he and his attorneys were in disagreement as to whether he 

should be called to testify in the penalty phase of the trial. 

Defendant stated ·he was in favor of being called as a witness 

and both of his attorneys disagreed. Defendant requested a 

continuance to retain a new attorney, which would be paid for 

by some friends. The court denied the motion but, at Barens' 
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request, permitted Chier to participate in the penalty phase. 

Even with Chier's ability to present his testimony, defendant 

never again expressed a desire to, and did not, testify.47/ 

C.. IREFFECTIVE ASSISTANCE OF COUNSEL 

56. 

Defendant's further contentions of incompetency of 

counsel are based upon (1) Barens' opening statement; (2) his 

elicitation of defendant's request for counsel; (3) his failure 

to object to the judge's gestures and other alleged judicial 

misconduct; (4) his failure to request limiting instructions; 

(5) his failure to renew his request for a hearing regarding 

alleged jury misconduct; and (6) his failure to make 

evidentiary objections. Each of these criticized actions 

relate to counsel's strategy and judgment which ordinarily is 

insu~ated from scrutiny based upon •the distorting effects of 

hindsight.• (Strickland v. Washington, supra, 466 U.S. at p. 

689.) Because of the difficulties inherent in making an 

evaluation of counsel's strategic decisions, •a court must 

!2/ When Chier was given free rein to examine witnesses during 
the penalty phase, he only cross-examined 5 of the 
prosecution's 25 witnesses, and 3 of the defense's 11 
witnesses. Thus, defendant's claim that the jury's verdict of 
life was based upon Chier's participation is unsubstantiated. 
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indulge a strong presumption that counsel's conduct falls 

within the wide range of reasonable professional assistance; 

that is, the defendant must Qvercome the presumption that, 

under the circumstances, the challenged action 'might be 

considered sound.trial strategy.•• (Ibid; People v. Williams 

(1988) 44 Cal.3d 883, 943.) With these principles in mind, we 

review each contention seriatim. . 

1. Defense Opening Statement 

57. 

Defendant points to 10 promises made by Barens during 

his opening statement which he claims were never fulfilled in 

the course of the trial. These statements consist of a promise 

that defendant would testify, that a witness saw Levin sign the 

Microgenesis agreement at defendant's office the day before 

Levin's alleged murder, that Levin's neighbors would testify 

that they did not see or hea~ anything happen to Levin, that 

Levin was •a wizard at bankruptcy fraud • • • who was so 

dangerous• and illusive that a full-time detective, Paul 

Edholm, had been monitoring him for years, that Levin was 

facing a high probability of conviction for stealing over $1 

million worth of equipment from a photographic facility, that 

Levin had filed bankruptcy involving hundreds and hundreds of 

people he had defrauded out of close to $1 million, that Levin 

had no exit from the Progressive Savings lawsuit because he had 

.. 
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already bankrupted, that any money Levin left behind would go 

to his mother, and that the BBC boys ridiculed and made fun of 

defendant in high school. 

58. 

•The sole purpose of an opening statement is to 

outline facts upon which an acquittal will be sought." (People 

v. Hayes (1971) 19 Cal.App.3d 459, 472.) And while it is the 

duty of counsel to refrain from referring to facts which cannot 

be proved (see e.g. People v. Corona (1978) 80 Cal.App.3d 684, 

719), the failure to produce proffered evidence, either on 

account of the rules of evidence or for any other reason, does 

not necessarily indicate prejudice. (People v. Cooley (1962) 

211 Cal.App.2d 173, 215 [disapproved on other grounds in People 

v. Lew (1968) 68 Cal.2d 774, 778.) 

In this case, counsel's decision to make an opening 

·statement falls well within the range of reasonable 

professional assistance even though counsel did not present 100 

percent of the evid~nce promised. The trial was estimated to 

take three months. The decision to include in the opening 

statement a promise that defendant would testify to certain 

facts was clearly premised on a ~elief that defendant intended 

to testify. It was not until nearly the end of the trial that 

his attorneys decided that it would no longer be in defendant's 
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best interest to testify. This decision was made with full 

knowledge of the representations made in the opening 

statement. Defendant personally concurred in the decision not 

to testify and waived his right to testify on the record. 

Defendant has not shown that he was prejudiced by his 

change of mind or by an other promises made in his opening 

statement. The explanations he would have given and counsel's 

other promises were presented by other witnesses and by the 

closing argument of counsel. Counsel pointed out in his 

closing argument that none of the events set forth in the 

•seven pages• were proved to have occurred, that defendant had 

an alibi for the night of the crime, and that witnesses who 

testified to the unsoundness of the Microgenesis option 

agreement were biased and had reasons to lie. Counsel referred 

to evidence provided by the People's witnesses which 

substantiated the promises made in his opening statement, the 

thrust of which was that Levin was not murdered but voluntarily 

disappeared. He argued that Levin was facing an 8-year prison 

term based upon 10 felony charges giving Levin an incentive to 

disappear; the reduction Levin arranged in his $75,000 bail was 

totally unnecessary unless he was going to •jump bail• -- a 

reduction which resulted in a forfeiture of $7,500 but also 

protected his parents• property f~om being forfeited in the 

event of his disappearance; Levin's sudden and inexplicable 

return of hundreds of thousands of dollars in stolen photo 

equipment in order to get the lien removed from his parents• 
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property on June 5th and his cancellation of his appointment 

with his attorney on June 6th. There was also proof of Levin's 

knowledge that his felony case was not going well, his fear of 

going back to jail, and his frantic efforts to close out his 

accounts and martial his assets the very week preceding his 

disappearance which included Levin's yelling, harassing and 

berating bank officials to release his money because he was 

taking an international trip. 

Evidence also was adduced that a week prior to Levin's 

disappearance, Fidelity Investments was intensifying its 

efforts to seek a criminal complaint against him for financial 

manipulations which had resulted in a $75,000 loss to that 

institution; it was undisputed that Levin had taken $153,000 

from Progressive Savings and Loan and owed $50,000 to Bank of 

America. Further, none of that money had been traced to any 

bank~ccounts. Therefore, a reasonable inference was •[f]ind 

the money. Find Levin.• .This last argument, that Levin had 

absconded with all the money, explains counsel's change in 

tactics in not trying to prove the money would be left to 

Levin's mother. 

With respect to the signing of the Microgenesis 

contract on June 5, counsel pointed out in his closing argument 

that based upon evidence produced by the People, the 

Microgenesis contract contained the figure of $1.5 million when 

drafted prior to June 6, that the contract was dated June 5, 

and that both Taglianetti and Karny saw Levin at the BBC 
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offices on June 5. 

Counsel's tactical decision in not calling all 

witnesses ·was explained to the jurors in his closing argument 

when he·stated: •I didn't call any of the witnesses about Ron 

Levin and the world is full of them. I am trying to be real 

with you and we have already seen a picture, as much as we are 

going to see, of Ron Levin. [,] The issue is whether he is 

dead and the issue is whether Joe·Hunt killed him that night. 

That is it. End of story. That is what the witnesses are 

about. That is what my witnesses are about and I gave you 

direct witnesses, witnesses with direct sensory experiences 

that they can come here and talk about. Not speculation. [,rl 

Witnesses who talked about hearing Joe's [~] voice on the 

telephone on the night of June 6th. Two witnesses seeing a man 

they identify in the police photographs as Ron Levin.M 

Furthermore, no one is bound by the recitals in an 

opening statement and the judge admonished the jury that an 

opening statement is not evidence. It is because of this 

limitation upon the effect of an opening statement, that Mone 

who asserts it as misconduct must prove more than the mere 

failure to adduce the testimony described in it.• (People v. 

Cooley. supra, 211 Cal.App.2d at p. 215.) 

Not only was the jury instructed not to consider the 

opening statement as evidence, the jury was properly instructed 

by the court, pursuant to CALJIC Nos. 2.11, 2.60, and 2.61 that 

neither side is required to call as witnesses all persons who 
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may appear to have some knowledge of the events; that it must 

not draw any inference from the fact that the defendant did not 

testify and it must neither discuss that matter nor permit it 

to enter into their deliberations in any way; and defendant's 

right to rely on the failure of the People to prove beyond a 

reasonable doubt every essential element of the charge against 

him and that his lack of testimony could not supply a failure 

of proof by the People. 

•It is ordinarily presumed that jurors are intelligent 

persons capable of understanding and correlating all jury 

instructions that are given.• (People v. Phillips (1985) 41 

Cal.3d 29, 58.) •In making the determination whether the 

specified errors resulted in the required prejudice, a court 

should presume, absent challenge to the judgment on grounds of 

evidentiary insufficiency, that the judge or jury acted 

according to law.• (Strickland v. Washington, supra, 466 U.S. 

at p. 694.) Accordingly, counsel's opening statement does not 

afford a basis for reversal. 

2. Elicitation of Defendant's Request for Counsel 

Defense counsel successfully objected on constitutional 

grounds to any testimony on direct examination by Detective 

Zoeller that defendant had invoked his right to a lawyer when 

confronted with the seven-page list of things to do which had 

been found at Levin's home after his disappearance. Then, on 
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cross-examination, counsel twice asked Detective Zoeller to 

explain that defendant stopped speaking when confronted with 

the •seven pages• because he wanted to confer with his 

attorney. Counsel refused the prosecutor's demand to state on 

the record that this questioning was a specific, tactical 

decision on his part, stating: •I don't want to oblige him. 

The record speaks for itself.• 

Defendant now complains there can be no legitimate 

tactical reason for such questions. However, the record 

supports the strong presumption required under law that, in 

eliciting this information, counsel made a strategic choice 

based upon his reasonable professional judgment that such 

information would dispel the inference that defendant's silence 

was an admission of quilt. (Strickland v. Washington, supra, 

466 U.S. at p. 690; People v. Thomas, supra, 2 Cal.4th at p. 

530-531.) Counsel did not ask questions out of ignorance of 

the constitutional principles involved, nor was the information 

elicited as a result of inept questioning, nor was it blurted 

out. Nor was counsel required to disclose his strategy on the 

record to the court and prosecutor. As long as the record 

reflects a tactical decision as opposed to an ignorant blunder, 

our ignorance as to why counsel acted as he did cannot be a 

basis for inferring that he was wrong. (People v. ~ (1984) 

153 Cal.App.3d 1053, 1059.) Where the record shows that 

counsel's actions resulted from an informed tactical choice 

within the range of reasonable competence, the conviction must 

•I 
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be affirmed. (People v. ~ (1979) 23 Cal.3d 412, 425; People 

v. Fosselman (1983) 33 Cal.3d 572, 582.) 

3. ·Failure to Object to Gestures and 

Other Alleged Judicial Misconduct 

Defendant cites incidents in which he states the court 

made derisive facial expressions and gestures and asked 

questions which reflected a judicial bias against the defense. 

The court's alleged bias and the attorney's alleged failure to 

object to the court's actions and demeanor are claimed to have 

prejudiced the defense. We have reviewed each of the 

complained of incidents and the circumstances wherein each 

incident is said to have occurred, and we find they fall into 

the following categories, (1) questions to clarify witnesses• 

testtmony; (2) interruptions cutting off repetitious 

questioning; (3) humorous interjections; and (4) injudicious 

conunents. 

Contrary to defendant's contention, based upon our 

review of the record, we do not agree that defendant's trial 

was unfair and/or that counsel's alleged lack of objections or 

failure to describe the judge's expressions and gestures for 

the record are indicative of his attorney's incompetence. In 

reaching this conclusion with respect to categories (1) and 

(2), we found the analysis set forth in People v. Alfaro (1976) 

61 Cal.App.3d 414, 425 particularly persuasive. There it was 
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stated: •tt is the duty of the trial judge to keep the trial 

within bounds of the issues and not permit the questioning to 

wander off on collateral matters. The idea that trial courts 

should 'lean over backwards' or· 'err on the side of caution• in 

favor of defendants in criminal cases is often advanced but is 

not required by case law or statute.• In addition to keeping 

the trial within the bounds of the issues, •[t]he court may ask 

questions of its own and may enlarge or limit on other 

questions to seek the truth.• (~at pp. 425-426.) We also 

do not agree that the court's humorous remarks were outrageous 

or prejudicial because they did not reflect a bias for or 

against either side. 

We do agree with defendant that the court's remarks 

consisting of stereotypical characterizations of women and 

homosexuals were injudicious. But no matter how unwise, they 

were unlikely to have affected the verdict. •In a case where 

th~ evidence is close, one such remark could be prejudicial.• 

(People v. Alfaro, supra, 61 Cal.App.3d at pp. 425-426.) But 

this case, like Alfaro, was not a close case; the evidence of 

guilt was overwhelming. Defendant had a motive to kill Levin; 

he planned Levin's killing and outlined the steps to carry it 

out; he told Karny of his plans and reviewed his outline with 

Karny; his written outline was found at Levin's home; and he 

told a number of BBC members that he had killed Levin. Thus, 

while the court's remarks were error, they did not refer to 

defendant. Consequently, we do not believe in this case they 
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were of a type which expressly or impliedly usurped the jury's 

ultimate factfinding power. (People v. Rodriguez (1986) 42 

Cal.3d 730, 766; People v. Hefner (1981) 127 Cal.App.3d 88, 

95.) Further, the jury was instructed at length that they were 

the •final and sole judges of the facts and the guilt or 

innocence of the defendant.·~/ 

Nor does the record reveal that counsel sat quietly and 

failed to object or respond when he deemed it appropriate. 

There were objections or exceptions to the court's questioning 

of witnesses, to the court's demeanor during Roberts' 

testimony, and a motion for mistrial, and a motion for new 

~I The full instruction read to the jury was a modified 
version of CALJIC No. 17.30 which stated: "I have not intended 
by anything I have said or done, or by any questions that I may 
have asked, or by any ruling I may have made, to intimate or 
suggest what you should find to be the facts on any questions 
submitted to you, or that I believe or disbelieve any witness . 
(~] ~f anything I have done or said has seemed to so indicate, 
you will disregard it and form your own opinion. [~] You are 
to disregard any verbal exchanges between counsel and the court 
or any differences among us on rulings made by the court. The 
decision as to the guilt or innocence of the defendant is to be 
decided solely by you on the evidence received and on the 
court's instructions. I express no opinion as to the guilt or 
innocence of the defendant. The participation by the court in 
the questioning of witnesses is encouraged by our Supreme Court 
which has stated that there should be placed in the trial 
judge's hands more power in the trial of jury cases and make 
him a real factor in the administration of justice in such 
cases instead of being in the position of a mere referee or 
automaton as to the ascertainment of the facts. Although I am 
vested with the power to comment on the facts in the case and 
to express my opinion on the merits of the case, I have 
nonetheless refrained and do refrain from doing so letting you 
be the final and sole judges of the facts and the guilt or 
innocence of the defendant." 
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trial were filed, each containing descriptions of the court's 

demeanor. The fact that on other occasions counsel did not 

object or take exception to the court's questioning of 

witnesses or remarks may be attributed to their being 

unobjectionable or because such objection would neither have 

aided the defendant nor the cause of justice. Consequently, 

counsel took appropriate steps to preserve objections when 

necessary and where no objections were made, we presume those 

decisions were based upon tactical considerations . The face of 

the record does not demonstrate that counsel was incompetent. 

(People v. Thomas, supra, 2 Cal . 4th at p . 530-531; People v. 

Ghent (1987) 43 Cal.3d 739, 772-773 ; People v. Jackson, supra, 

28 Cal . 3d at pp. 291-292; People v. Frierson (1979) 25 Cal.3d 

142, 158.) 

4. Failure to Request Limiting Instructions 

Defendant asserts that counsel also was incompetent for 

failing to request limiting instructions with respect to 

erroneously admitted •bad character evidence,• alleged Doyl e 

error and Pittman's statements. 

a. Bad Character Evidence 

Defendant contends the testimony about his paradox 

philosophy, his analysis ·of a "Rambo" movie, his bragging about 
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killing cats and Mexicans, and that a fortune teller thought he 

was "evil" was evidence of his bad character which should have 

been limited.~/ He argues that only counsel's ignorance of 

the authority set forth in People v. ~ (1973) 34 Cal.App.3d 

25, 42 permitting modification of CALJIC No. 2.50 by 

substituting the phrase •bad acts" for the word crimes"~/ can 

!i/ The admission of this evidence and other evidentiary 
rulings made by the trial court are discussed hereafter in 
Section D. 

~I If the word "act" was substituted for the word "crime" as 
approved in People v. Enos, supra, 34 Cal.App.3d at p. 42, 
CALJIC No. 2.50 would read as follows: •Evidence has been 
introduced for the purpose of showing that the defendant 
committed [an act] [acts] other than that for which [he] [she] 
is on trial. ['] Such evidence, if believed, was not received 
and may not be considered by you to prove that defendant is a 
person of bad character or that [he] [she] has a disposition to 
commit crimes. [Y] Such evidence was received and may be 
considered by you only for the limited purpose of determining 
if it tends to show: [,] [The existence of the intent which 
is a necessary element of the crime charged;] ['] [The 
ident1ty of the person who committed the crime; if any, of 
which the defendant is accused;] [,rl [A motive for the 
commission of the crime charged;] [,] [The defendant had 
knowledge of the nature of· things found in [his] [her] 
possession;] [,] [The defendant had knowledge or possessed 
the means that might have been useful or necessary for the 
commission of the crime charged;] 
• . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
•[The crime charged is a part of a larger continuing plan, 
scheme or conspiracy].• 
• . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
•For the limited purpose for which you may consider such 
evidence, you must weigh it in the same manner as you do all 
other evidence in the case. [,] You are not permitted to 
consider such evidence for any ·other purpose.• 
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explain such a tactical error. However, once again the record 

does not support this contention. 

Counsel repeat~dly objected to the admissibility of the 

foregoing evidence and at the time it was admitted requested 

limiting instructions. At the conclusion of the case counsel 

proposed that the court strike such evidence and instruct the 

jury •that you must not consider such evidence for any purpose 

and must strike such testimony from your minds as though you 

never heard it.•~/ The prosecutor countered with a request 

that the court give CALJIC No. 2.50 which the defense 

originally agreed to but upon further contemplation flatly 

refused, regarding it as •the kiss of death to the record." 

Counsel also requested and w~ refused the following 

.instruction: •You have heard evidence about the character and 

21/ The full text of instruction No. 5 requested by the defense 
and refused by the court was a modification of CALJIC No. 2.09 
which read: •certain evidence was admitted in error. [~] For 
example evidence concerning an alleged critique by defendant of 
the film Rambo was admitted by the Court in error and should 
not be considered by you for any purpose. [,(] In addition you 
are not to consider for any purpose the following described 
evidence which should not have been received: [,l] 1. All 
references to the Chicago Mercantile Exchange; [,(] 2. All 
references to the manner in which investors were treated by 
Hunt; [,] ·3. All references to any statements by gypsy 
fortune tellers to Hunt or his parents; [,] 4. All 
references to paradox philosophy; [,] 5. All references to 
the defendant's alleged involvement in a Northern California 
criminal prosecution. ['] You are again instructed that you 
must not consider such evidence for any purpose and must strike 
such testimony from your minds as though you never heard it." 
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reputation of Joe Hunt, the defendant. The defendant did not 

place his character in issue. The court should not have 

allowed the introduction of evidence concerning the defendant's 

character. You are not to consider any evidence concerning the 

defendant's character for any purpose whatsoever and you should 

strike such evidence [from] your minds as if you had never 

heard it.• 

Since counsel believed such evidence could not be 

considered for any legitimate purpose, it seems reasonable to 

presume that if counsel proposed or acquiesced to a •limitingM 

instruction the defense would be giving away one of their 

strongest appellate issues in the event of defendant's 

conviction. (People v. Phillips (1966) 64 Cal.2d 574, 580, fn. 

4.) Neither counsel's failure to request nor the court's 

failure to give, sua sponte a limiting instruction was error. 

(People v. Bunyard (1988) 45 Cal.3d 1189, 1225-1226.) 

b. Doyle Error 

Defendant asserts that Doyle error occurred when the 

court also questioned Detective Zoeller about defendant's 

assertion of his right to an attorney. (Doyle v. Ohio (1976) 

426 U.S. 610.) Counsel requested that the court immediately 

instruct the jury that it •cannot draw a negative inference of 
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guilt or consciousness of guilt from the exercise of the right 

to counsel.• The court denied counsel's request but indicated 

it would reconsider his request at the conclusion of the case. 

Defendant contends his attorney failed to renew his 

request for a Doyle instruction and that he was prejudiced 

thereby. This contention is totally without merit. At the 

conclusion of the case, counsel requested a detailed 

instruction with respect to this issue .~/ While this 

instruction also was refused, counsel fulfilled his 

professional obligations by renewing his request for 

appropriate instructions. 

~I Defendant's request instruction No. 50 reads: 
•After taking a defendant into custody, arresting officers 

sometimes make accusatory statements to him or in his presence, 
with a view to prompting some admission of guilt. (~[] An 
accusatory statement, as the term suggests, is a statement 
which in substance or effect accuses a person of guilt. [~] 
The law does not require a defendant in custody to make any 
reply whatever to any accusatory statement made to him, or in 
his presence, either orally or in writing. So neither the 
accusatory statement, nor any failure to make reply thereto, is 
evidence of any kind against the accused. [~[ ) That is to say, 
neither the accusatory statement, nor any failure to reply 
thereto, can create any presumption or permit any inference of 
guilt. [,] The jury will always bear in mind that the law 
never imposes upon a defendant in a criminal case the burden or 
duty of calling any witnesses or producing any evidence." 
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c. Pittman's Statements 

Defendant next contends that Pittman's statements 

comprised a substantial part of the People's case and therefore 

his counsel was incompetent for failing to request that the 

jury be instructed pursuant to CALJIC No. 6.24.2l/ This 

instruction would have precluded the jury from considering any 

statements made by Pittman unless the jury found the existence 

of a conspiracy and that such statements were made in the 

course of the conspiracy. On this basis, the jury also would 

not have been allowed to consider any of Pittman's statements 

occurring after June 6, 1984, if they found a conspiracy but 

~I CALJIC No. 6.24 states: •Evidence of a statement made by 
one alleged conspirator other than at this trial shall not be 
considered by you as against another alleged conspirator unless 
you determine: [,] 1. That from other independent evidence 
that at the time the statement was made a conspiracy to commit 
a crime existed; [,] 2. That the statement was made while 
the person making the statement was participating in the 
conspiracy and that the person against whom it was offered was 
participating in the conspiracy before and during that time; 
and [,] 3. That such statement was made in furtherance of the 
objective of the conspiracy. [,] The word •statement' as used 
in this instruction includes any oral or written verbal 
expression or the nonverbal conduct of a person intended by 
that person as a substitute for oral or written verbal 
expression.• 
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that the conspiracy had ended on June 6.~1 In a related 

contention, he argues that, even without a request, the court 

had a duty to give CALJIC No. 6.24 along with an instruction 

defining conspiracy. 

CALJIC No. 6.24 should have been given,~/ (Evid. Code, 

§ 1223; People v. Smith (1986) 187 Cal.App.3d 666, 

~I In briefing this issue, defendant did not point out any 
statements made by Pittman before June 6, 1984, that were used 
against him. Thus, we will consider alleged error only as to 
those statements occurring after June 6, 1984. (See Rossiter 
v. Benoit (1979) 88 Cal.App.3d 706, 710-711.) These statements 
include Pittman's written and oral statements in.New York by 
which he impersonated Levin, his silence or Madoptive 
admissionM during the June 24, 1984 BBC meeting when defendant 
announced that he had "knocked offM Levin, statements about 
getting information from his underworld connections in 
Washington D.C. as to how to get the money from Levin's Swiss 
bank account including obtaining additional checks from the 
account so new ones could be written, and his statement that 
he had seen a receipt for an overseas package in Levin's 
mailbox which he tried to claim but was refused because he had 
no identification in Levin's name. 

~I Defendant's argument that CALJIC No. 2.71.5 also should 
have been given because Pittman•s.silence during the June 24 
meeting when defendant told the BBC that he and Pittman had 
killed Levin was an adoptive admission which was used against 
defendant is without merit. An adoptive admission is a 
statement •offered against a party• in which Mthe party" 
manifests a •belief in its truth• (Evid. Code § 1221) and 
CALJIC No. 2.71.5 relates to evaluating a defendant's silence 
in the face of an accusatory statement. Defendant manifested 
his belief that he and Pittman had killed Levin by stating it 
for all to hear. CALJIC No. 2.71.5 does not apply to this 
situation. 

.@I 
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679-680, disapproved on other grounds in People v. Bacigalupo 

(1991) 1 Cal.4th 103, 126, fn. 4) but the failure to do so was 

harmless error. We conclude that there was independent proof 

of a conspiracy in which defendant and Pittman were continuous 

participants. 

Our analysis begins with the inescapable conclusion 

that this case did not involve a •murder conspiracy" which 

ended with the death of Levin. While revenge for the 

commodities trading hoax perpetrated upon defendant by Levin 

may have been inextricably entwined with the scheme, the 

primary goal of the conspiracy was to obtain from Levin by 

force and fear the $1.5 million which defendant believed Levin 

had acquired as a result of that hoax. Levin's death was 

necessary to facilitate the acquisition of the $1.5 million but 

the conspiracy did not end until the conspirators received the 

money_or their efforts to do so were totally frustrated. (See 

e.g. People v. Hardy, supra, 2 Cal.4th at pp. 143-145.) 

Independent proof of that conspiracy and Pittman's 

participation therein was received through the testimony of 

Karny which was corroborated by d~fendant's seven page plan 

which listed •Jim digs Pit,• and •Joe Arrives 9:00 ..• Let's 

Jim In ••• 9:45,• plus the testimony of witnesses who saw 

Pittman with a gun and silencer before Levin's murder. 

Pittman's arrival at the Plaza Hotel in New York and use of 

Levin's identification and credit cards, his arrest and 
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defendant's efforts to bail him out on June 11th are further 

indications that the conspiracy continued after June 6. 

Records from the travel agency corroborate Karny's 

testimony that Pittman ·flew to Washington D.C. on June 19 and 

returned on June 21, 1984, the purpose of which was to seek 

assistance in cashing the $1.5 million check drawn on his Swiss 

bank account which Levin had been forced to sign. After 

Pittman's return, on June 24, defendant told the BBC members 

that there was still a possibility of getting the check 

cashed. After that meeting defendant told Tom May that Pittman 

was checking Levin's apartment to see who collected the mail 

and May saw defendant and Karny•s efforts to forge Levin's 

signature. Thereafter, defendant, Karny, Dosti and Pittman 

checked Levin's post office box regularly to try to intercept 

additional checks ordered on the Swiss account. Karny got the 

key to the mail box on at least one occasion from Pittman. 

Finally, Dosti travelled to Switzerland in late August or early 

September 1984 to try to cash the check. 

From the foregoing evidence, it is clear Pittman was 

partic~pating in, and his declarations were in furtherance of, 

that ongoing conspiracy to ~ash the $1.5 million check at the 

time of his declarations. Thus, neither counsel's failure to 

request, nor the court's failure ~o give ·CALJIC No. 6.24 

requires a reversal as it is not reasonably probable that a 

different result would have occurred had it been given. 

'/?'o 
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(People v. Hardy, supra. 2 Cal.4th at p. 147; People v. Sully 

(1991) 53 Cal.3d 1195, 1231; People v. Smith, supra, 187 

Cal.App.3d at p. 680; People v. Earnest (1975) 53 Cal.App.3d 

734, 744; People v. Watson (1956) 46 Cal.2d 818, 836.) 

5. Juror Misconduct 

Defendant adds a claim of ineffective assistance of 

counsel with respect to a "Recipe of the Week"~/ which was 

drafted and distributed by one of the jurors during the guilt 

phase of the trial. He contends his counsel was not diligent 

and conscientious because counsel did not renew a request for a 

hearing into its impact on the jury. 

In resolving this particular claim of ineffective 

assistance of counsel, we find that counsel raised the issue of 

~/ Juror Linda Mickell's "Recipe of the Week" is for •stir· 
Fried Inverted Butterflies (Also known as Mu Shu Porkbellies or 
Commodity Chop Suey)• and is prepared as follows: (,f) 1. 
Invert a butterfly in frying pan. (,] 2. Add some diced 
porkbellies and Swiss frankfurters. [,] 3. Simmer over low 
heat for 10 minutes. [,] 4. A little margin ~ be called for 
to prevent shrinkage. [t] 5. Add 1 can Hunt's tomato sauce 
and generous amounts of spice. [Y] 6. Simmer over low heat 
for an additional hour. This dish may be served over rice, 
over noodles, or over the counter. It is best prepared ahead 
of time - it is a futures dish. Serves 4-6 financially secure 
people who wish to gain. (Low in calories and nutritional 
value - it is not advised for people with a faint heart 
condition). (Emphasis in original) 
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requested that the juror be questioned. 

First, counsel 

Upon the court's 

77. 

refusal, counsel moved for a mistrial which was denied. 

Counsel raised it for a third time in his motion for a new 

trial. We conclude that these three efforts were well within 

the range of acceptable representation. The absence of a 

renewed request for a hearing did not cause counsel's 

representation to fall •below an objective standard of 

reasonableness under prevailing professional norms.• (People 

v. Thomas, supra, 2 Cal.4th at p. 530; People v. Ledesma, 

supra, 43 Cal.3d at pp. 216-218.) 

Moreover, the court was not required to conduct an 

inquiry and question the juror. Not every allegation of jury 

misconduct requires a hearing. Both California and federal law 

grant the trial court wide discretion to conduct an evidentiary 

hearing regarding allegations of jury misconduct. (People v. 

Hardy, supra, 2 Cal.4th at p. 174; United States v. Hendrix 

(9th Cir. 1977) 549 F.2d 1225, 1227-1228; United States v. 

Bradshaw (lOth Cir. 1986) 787 F.2d 1385, 1389.) A hearing 

••should be only held when the defense has come forward with 

evidence demonstrating a strong possibility that prejudicial 

misconduct has occurred. Even upon such a showing, an 

evidentiary hearing will generally be unnecessary unless the 

parties• evidence presents a material conflict that can only be 
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resolved at such a hearing.•M (People v. Hardy, supra, at p. 

174 [quoting People v. Hedgecock (1990) 51 Cal.3d 395, 419].) 

Here, the record indicates that the court accepted 

counsel's averments that the recipe had been distributed among 

the jury well before the case was submitted to the jury for 

their deliberations. The court also was aware that defense 

counsel was fully familiar with the reactions of the jury 

because the defense investigator had interviewed the juror who 

had disclosed the recipe.~/ The investigator had the 

opportunity to ask that juror about the reactions of all of the 

jurors and their impressions about the recipe. Thus, there 

were no material issues of fact in dispute which required a 

hearing to resolve. 

The court ruled that the recipe was a Mclever piece of 

writingM which did not •show any bias.M The court refused to 

question the juror until the case.was concluded finding there 

was no basis for any kind of a motion for mistrial or for 

disqualification of jurors. 

We agree with the trial court's analysis of the recipe. 

While it satirized some of the evidence in the case, it did not 

. . 
~I The recipe was brought to the attention of defense counsel 
by Juror Becking who had previously been discharged from the 
jury. 
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reflect a bias against the defendant. Not all types of 

misconduct carry the same risk of prejudice or compel an 

imputation of actual bias. The recipe was not the type of 

matter which is inherently prejudicial and its circulation 

among the jurors did not expose them to information that was 

not part of the trial record. (See e.g. People v. Martinez 

(1978) 82 Cal.App;3d 1, 21-22.) 

Defendant's additional contention that the juror 

committed prejudicial misconduct in·that the recipe was a 

violation of the juror's oath not to discuss the case or to 

form or express any opinion about the case until it was 

submitted for jury deliberation must also be rejected. We 

follow the analysis set forth in the American Bar Association 

Standards for Criminal Justice: •A verdi~t of guilty must be 

reversed or vacated 'whenever • the court finds a 

substantial likelihood that the vote of one or more jurors was 

influenced by exposure to prejudicial matter relating to the 

defendant or to the case itself that was not part of the trial 

record on which the case was submitted to the jury.• (2 ABA 

Standards for Criminal Justice, std. 8-3.7 (2d ed. 1980) p. 

8.57.)• (People v. Holloway (1990) 50 Cal.3d 1098, 1109; 

People v. Marshall (1990) 50 Cal.3d 907, 950-951.) Based upon 

our examination of the record herein and with the foregoing 

American Bar Association standards in mind, we cannot find 

there was a •strong possibility• tpat the misconduct was 
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prejudicial or that defendant suffered "actual harm." (People 

v. Hardy. supra. at p. 174, People v. Holloway, supra, at 

1108-1110.) 

6. ·railure to Make Evidentiary Objections 

Defendant also claims he was •poorly served" by 

counsel's inartfully stated objections and by failure to elicit 

potentially helpful testimony.~/ The contention is counsel 

should have: (1) prevented the prosecutor from attacking 

Roberts for not volunteering exculpatory information to the 

police; (2) moved to strike evidence of a $1.6 million judgment 

against defendant; (3) added an Evidence Code section 352 

objectio~ to his relevancy objection to Tom May's testimony 

regarding the times defendant told lies about his boyhood; (4) 

objec~ed to testimony regarding Pittman's •toys", i.e. 

surveillance and tape recording equipment and guns; (5) 

elicited further testimony about Tom May's movie deal; (6) 

~/ Defendant has failed to state with any particularity what 
•potentially helpful testimony• was lacking from the trial. 
••where a point is merely asserted by counsel without any 
argument of or authority for its proposition, it is deemed to 
be without foundation and requires no discussion.' 
[Citations].• (People v. Callegri (1984) 154 Cal.App.3d 856, 
865.) 
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moved to strike BBC attorney Eisenberg's opinion testimony; (7) 

made quicker or more effectual ob)ections to the fluttering 

hand gestures used by the judge when asking the Arizona 

witnesses why they believed the person they saw in the gas 

station was a homosexual; and (B) posed a quicker objection to 

an argument~tive question posed to Roberts. The foregoing list 

of contentions points out why •[j]udicial scrutiny of counsel's 

performance must be highly oeferential. It is all too tempting 

for a defendant to second guess counsel's assistance after 

conviction or adverse sentence, and it is all too easy for a 

court, examining counsel's defense after it has proved 

unsuccessful, to conclude that a particular act or omission of 

counsel was unreasonable." (Strickland v. Washington, s upra, 

466 u.s. at p. 689.) 

Defendant has singled out for our review 8 areas in a 

trial, the guilt phase of which alone, consumed 35 v o lumes of 

testimony consisting of perhaps as many as 30,000 questions and 

answers . 

We can only conclude from the foregoing specifica tions 

of error that defendant wants us to establish a requirement of 

perfection as the standard for judging the competency of his 

attorney. We decline to do so. Each of counsel's alleged 

shortcomings, whether viewed singularly or collectively, was, 

if error at all, only of minor consequence. We conclude that, 

overall, counsel ' s representation was not only nQi unreasonable 
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but was well within the standards of reasonable professional 

conduct and none of defendant's claims of error convince us 

otherwise. Certainly, none of the acts or omissions referred 

to by defendant leads to a conclusion that •counsel's conduct 

so undermined the proper functioning of the adversarial process 

that the trial cannot be relied on as having produced a just 

result.• (Strickland v. Washington, supra, at p. 686.) 

Moreover, our conclusion that the court did not abuse its 

discretion in its evidentiary rulings including those raised 

here (see part D, RQ£t) further undermines these claims. 

D. EVIDENTIARY ISSUES 

Defendant contends a number of evidentiary errors 

occurred in his trial. He claims that defense witnesses were 

subjected to improper cross-examination and his ability to 

present rebuttal evidence was restricted. He also claims that 

character, opinion, reputation and •other crimes• evidence was 

improperly admitted. He further alleges that negative 

character evidence about Pittman was improperly admitted, 

hearsay evidence should have been excluded and the best 

evidence rule was violated. We conclude that few of 

defendant's contentions have merit and, where errors did occur, 

they were harmless. 
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Exculpatory Information 

83. 

Defendant argues that if the prosecutor had been 

required to lay the foundation required under People v. Ratliff 

(1987) 189 Cal.App.3d 696, Roberts could not have been 

cross-examined about her failure to come forward until trial 

with her information that when defendant told the BBC members 

that he had killed Levin it was merely a hoax. 

The Ratliff rule requires the prosecutor to lay a 

foundation ••by first establishing that the witness knew of the 

pending charges in sufficient detail to realize that he 

possessed exculpatory information, that the witness had reason 

to make the information available, that he was familiar with 

the means of reporting it to the proper authorities, and that 

the defendant or his lawyer, or both, did not ask the witness 

to refrain from doing so.•• (People v. Ratliff, supra, at p. 

701.) Defendant claims error with respect to the last prong of 

the Ratliff rule because his attorney told Roberts not to speak 

to the police. 

We, like the court in People v. Santos (1990) 222 

Cal.App.3d 723, 737, •do not necessarily agree that in every 

instance.the People must expressly establish each factor 

suggested in Ratliff.• Nevertheless, as in Santos, we conclude 

that the elements listed in Ratliff were also present in this 

case. 
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Roberts was living with defendant at the time of his 

arrest for murder and was in love with him. She allegedly knew 

of the exculpatory information prior to the June 24 meeting 

which was three months before defendant's arrest. She herself 

had been questioned by the police shortly after defendant's 

arrest and thus had the opportunity to provide that information 

to the police. Instead, she had lied to them and said the June 

24 meeting never took place. Finally, it was attorney Barens 

who told her not to talk to the police and he was not involved 

in the case for at least six or seven months after defendant's 

arrest. Thus, all the elements of the Ratliff foundation for 

the impeachment of Roberts was present and no error occurred. 

2. Browning's Testimony Regarding A 

Judgment Against Defendant 

Browning, the inventor of the cyclotron, testified 

that a Mr. Morton had told Browning that he had obtained a $1.6 

million judgment against defendant in Arizona and was seeking 

the assistance of the marshal's office in California to levy on 

the cyclotrons in satisfaction of the judgment. Defendant 

contends the admission of the foregoing testimony violated both 

the hearsay rule and the best evidence rule. 

We conclude that neither rule was violated. The 

testimony was not offered for the truth of the matter stated, 

thus it was not inadmissible under Evidence Code section 1200. 
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The prosecutor's theory was that the Microgenesis 

contract signed by Levin was a phony contract whose only 

purpose was to explain how defendant came into possession of a 

check from Levin for $1.5 million. Browning's testimony that 

the cyclotron could not grind silica as required by the terms 

of the contract was offered to prove'the contract was phony. 

On the other hand, the defense sought to prove that the 

contract was legitimate and of substantial value. To impeach 

Browning's credibility, the defense.tried to show that 

Browning, the May brothers and Raymond were making their own 

deal with respect to the cyclotron which did not include 

defendant and that was the reason why Browning terminated his 

business dealings with defendant. Further, the defense tried 

to show that Browning was angry at defendant because defendant 

had inserted a clause in the contract that if the conditions of 

the contract could not be fulfilled, Levin would get 40 percent 

of the business that Browning had spent 18 years developing. 

In rebuttal to these implications, Browning testified that he 

had terminated his relationship with defendant because of his 

belief that litigation was threatened and he did not want to be 

a part of it. 

Since the testimony was offered by the prosecution to 

rebut the inference raised by the defense during 

cross-examination that Browning was biased and had a motive to 

., 
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fabricate his testimony, it was admissible. (People v. Nichols 

(1970) 3 Cal.3d 150, 157.) 

3. The Best Evidence Rule 

The best evidence rule prevents a party from proving 

the con·tents of a writing by oral testimony, or by a copy, if 

the original writing itself is available. (Evid.Code § 1500.) 

Where the conten~ of the writing ·is·DQt in issue, the best 

evidence.rule does not apply. (Jefferson, Synopsis of 

California Evidence Law, § 31.1, p. 485.) Here, the contents 

of the judgment were not in issue. The issue was Browning's 

belief that there was a judgment, thus the best evidence rule 

does not apply. 

For the same reason, the best evidence rule also did 

not £reclude admission of a copy of corporate minutes prepared 

by Dicker as defendant contends. Dicker testified that at 

defendant's request he prepared minutes purporting to reflect a 

June 7, 1984 BBC board meeting in·which Dosti was authorized to 

go to Europe to cash the $1.5 million check. No such board 

meeting occurred and Dicker destroyed the original minutes in 

October or November 1984 because he was afraid he was going to 

be arrested. 

In this instance, the issue was not what was contained 

in the minutes .. The issue was whether Dicker prepared phony 
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minutes at defendant's request. •A copy of a writing is not 

made inadmissible by the best evidence rule if the wri~ing is 

not closely related to the controlling issues and it would be 

inexpedient to require its-production.• (Evid. Code, § 1504.) 

Furthermore, •[a] copy of a writing is not made 

inadmissible by the best evidence rule if the writing is lost 

or has been destroyed without fraudulent intent on the part of 

the proponent of the evidence.• (Evid. Code, § 1501.) The 

original was destroyed by Dicker, a non-party witness in the 

action. The proponent of the evidence was the prosecution who 

was not a party to its destruction." _For all the foregoing 

reasons, neither oral testimony about the judgment nor the 

admission of a copy of the minutes was a violation of the best 

evidence rule. 

4. Pefendant's History of Telling Lies 

Defendant contends the court improperly permitted Tom 

May to testify over defendant's relevancy and Evid~nce Code 

section 352 objections to testimony about defendant's 

character, specifically that defendant had a history of telling 

lies. 

Tom May testified that a week before the June 24 BBC 

meeting, defendant told him that he killed Levin. It would be 

reasonable for the jury to assume that no one would make such a 
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statement if it was not true and that a person hearing such a 

statement would promptly report it to the police. May did not 

report this information to the police which tended to cast 

doubt on May's credibility and the truth of the statement.2i/ 

·May explained his reason for not going to the police 

~as because he believed defendant•s.statement was a lie and 

gave specific examples of other unbelievable childhood 

•stories• that defendant had told him in the past such as the 

fortune teller who had told defendant he was evil, that he used 

to torture and kill cats in his neighborhood, and that he 

killed a·couple of Mexicans who attacked him one day when he 

was walking home from school. 

May's testimony did not violate the prohibition 

contained in Evidence Code section 1101, subdivision (a), 

inasmuch as it was not offered to show defendant's character 

trait or propensity to commit criminal offenses to prove that 

he robbed and murdered Lev~n. Rather, it was offered to 

explain why May did not believe that defendant had committed 

such crimes. 

Nor was the probative value of May's testimony 

substantially outweighed by the probability that its admission ~ 

2i/ The defense also inferred that Tom May embellished his 
testimony because he was selling movie rights to the story. 
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~ould create a substantial danger of undue prejudice to the 

defendant. (Evid. Code, § 352.) The evidence buttressed rather 

than prejudiced the defense assertion that defendant's multiple 

confessions to Levin's murder ·was a hoax or just another one of 

defendant's •stories.• 

Nor was the trial court required to instruct on the 

limited purpose for which the evidence was received in the 

absence of such a request. This was not an extraordinary case 

in which •highly prejudicial" past offenses were a "dominant" 

part of the evidence against defendant. (People v. Lang (1989) 

49 Cal.3d 991, 1020; People v. Collie (1981) 30 Cal.3d 43, 

63-64.) 

5. Pefendant's Reputation as an Excellent 

pebater and Speaker 

Defendant also complains that his Harvard High School 

reputation as •an excellent debater and speaker" was character 

evidence designed to show that he had the wherewithal to bring 

off the con schemes attributed to him. We agree with 

defendant's assessment, but not that it was improper character 

evidence whose admission was error. 

While the evidence was offered on the issue of how Tom 

May came to know defendant in high school, it also was 

probative on the issue of how a young man in his early twenties 
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could convince so many people to part with tens of thousands of 

their dollars and to continue parting with their money even 

after being informed that defendant had lost all their money in 

just one day in the commodities market. Evidence of reputation 

or specific instances of a person's conduct is admissible to 

prove a person's character or a trait of his character when it 

has a tendency to prove any disputed fact that is of 

consequence to the determination of the action. (Evid. Code, 

§§ 210, 351, 1100.) 

We also disagree with defendant's assertion that its 

prejudicial effect grossly outweighed its proper probative 

value. The evidence was not of other crimes or misconduct that 

is inherently prejudicial. It was not •offered to prove his 

• • • conduct on a specified occasion• or to proye his 

•disposition• to commit fraud or murder in violation of either 

subdivision (a) or (b) of Evidence Code section 1101. We see 

no error in the ruling of the trial court. 

6. Pittman's Crime Books 

Defendant contends that the court's •most serious 

error• concerning character evidence was the alleged •wholesale 

admission• of Pittman's gym bag containing over a dozen crime 

books which were seized from Pittman when he was arrested on 

October 22, 1984. This contention is incorrect. Only two 
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books were marked for identification and received in evidence, 

to wit, People's exhibit 85A entitled, •The Black Bag Owner's 

Manual, Part 2, The Hit Parade• and People's exhibit 85B 

entitled! •The Hit Man, A Technical Manual for Independent 

Contractors.·~/ 

The two books which were admitted contained 

information on how to kill a person, such as what kind of 

clothes to wear, what type of weapon to use, how to make a 

silencer, how to dispose of the murder weapon, how to dispose 

of the body as well as how to handle the moral, ethical and 

emotional implications of killing·another human being. The 

books cannot properly be described as •character evidence." 

Rather, they were circumstantial evidence that Pittman had the 

knowledge and the ability to kill another human being and 

corroborated the testimony that defendant admitted that Pittman 

was the shooter. No error occurred in their admission. (See 

e.g. People v. Daniels (1971) 16 Cal.App.3d 36, 46.) 

~/ The exhibits in this case contain no reference to a 
People's Exhibit 85 nor was the gym bag containing the 
remaining books marked or received in evidence. We can only 
assume that the purported existence of a People's Exhibit as 
refers to an exhibit received in Pittman's trial. 

.. f'i'i!', 

.. 
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7. Pittman's Guns 

Defendant's objection that the testimony regarding 

Pittman's possession of a number of guns including a handgun, a 

derringer, a small black automatic, a pen gun and a .357 should 

have been excluded because there was no showing t.hat any of 

these guns were the instrumentalities used in the crime is 

equally without merit. 

Levin '·S body was never found and, with the exception 

of defendant's statement that "Jim's silenced pistol" was used 

to kill Levin and a shotgun was used to destroy the 

identifiable parts of Levin's body, defendant did not specify 

with what type of gun Levin was killed. While Karny believed 

it was a .25 caliber pistol that he had seen at the office and 

at the apartment he shared with defendant at the Manning, there 

was no evidence as to the actual weapon used. 

When the specific type of weapon used to commit a 

homicide is not known, it is permissible to admit into evidence 

weapons found in the defen~ant's possession that could have 

been the weapon employed. (People v. Riser (1956) 47 Cal.2d 

566, 577, disapproved on other grounds in People v. Moise 

(1964) 60 Cal.2d 631; People v. Chapman (1959) 52 Cal.2d 95, 

98.) The same rule applies to weapons found in the possession 

of Pittman as the act of one conspirator is the act of all. 

(People v. Harper (1945) 25 Cal~2d 862, 871.) 
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8. Pittman's Karate Lessons 

Defendant also contends the testimony that Pittman 

taught karate to defendant was improper character evidence 

which allowed the prosecution to portray defendant and Pittman 

•as two deviant kindred spirits who dabbled in guns, martial 

arts, and finally murder." Defendant's portrayal of this 

evidence is exaggerated. Karate is a.popular sport whose 

practitioners are not commonly associated with criminal 

behavior. Karate studios dot the landscape of cities, towns, 

and villages across America. Television programs such as "Kung 

Fu,• movies such as •The Karate Kid" and •The Karate Kid II," 

and cult heros such as the late Bruce Lee have entertained 

millions of Americans. Karate is not similar to •other crimes" 

or •gang affiliation• evidence which, because of its inherently 

prejudicial impact, should be excluded unless it has 

substantial probative value which cannot be proved by any other 

less prejudicial evidence. (See People v. Thompson (1980) 27 

Cal.3d 303, 316-318 and People v. Cardenas (1982) 31 Cal.3d 

897, 904-905.) 

~he karate evidence was not offered in this case for 

the improper purpose of proving that either Pittman or 

defendant had the disposition to commit murder or to prove 

defendant's conduct on any particular occasion. (Evid. Code, 
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§ 1101, subds. (a) & (b).) The evidence was admitted to 

explain how and why defendant and Pittman, who came from worlds 

apart, grew close enough to plot murder~ The record clearly 

reflects that the foundation of their relationship was 

defendant's admiration of Pittman's skill in karate. 

Defendant's desire to become proficient in karate led to the 

development of their close personal and business relationship. 

It was not the fact of karate but their mutual interest in 

karate which would explain to the jury the bond of what 

otherwise would have been an unlikely friendship. 

9. Pittman's Exhibition to the Jury 

Defendant's next complaint is that Pittman was 

exhibited to the jury in 'jail "blues" and the prejudice flowing 

from_that exhibition outweighed the probative value of allowing 

the jury to observe Pittman's physical stature. 

The record is not entirely clear as to how Pittman was 

dressed. He may have been dressed in ja~l clothes at the time 

he was identified in court by one of the New York witnesses, 

however, we think not. The court made efforts.to see that he 

was wearing civilian clothes, was not in chains, and that he 

was seated at counsel table rather than be~ng escorted into the 

courtroom from "lockup." It was defense counsel who informed 

the jury -during his closing argument that Pittman was "in 
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custody awaiting trial." If he was not in jail attire, the 

issue was waived and no prejudice occurred. 

Even assuming that, with all of the court's 

precautions, Pittman was seen by the jury in jail clothing, we 

conclude defendant was not prejudiced thereby. It is settled 

that the right to due process and a fair trial is abridged if 

the accused is compelled to •stand trial before a jury while 

dressed in identifiable prison clothes . . . . " (Estel le v. 

Williams (1976) 425 U.S. 50i, 512; People v . Tayl o r (198 2) 31 

Cal.3d 488, 494; People v. ~ (1981) 125 Cal.App .3d 207, 

211.) The appearance of the defendant in prison clothes 

impairs the fundamental presumption of innocence, i mpi nges upon 

the tenets of equal protection by operating ag ainst those who 

cannot secure release by posting bail before trial, and 

compromises the credibility of a defend ant who also takes the 

stand as a witness. (People v . Taylor, supra, at pp. 494-495 ; 

People v. Williams (1979) 93 Cal . App.3d 40, 67; People v. 

Froehlig (1991) 1 Cal.App.4th 260, 263-264.) Whe n a 

codefendant is exhibited before the jury in jail clothing the 

•question is whether such procedure or practice is equally 

offensive to the right of a defendant to a fair trial. The 

answer depends on the possible effect of the procedure upon the 

jury's determination of the issues before it.• (People v. 

Williams, supra, 93 Cal.App.3d at p . 67.) 

In this · case, Pittman was exhibited not just for 

identification purposes but a s corroboration of the Plaza Hotel 
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witness's testimony as to Pittman's ability to break through 

the door to his room to retrieve his luggage when his fraud was 

discovered and that it took five se~urity guards to prevent 

Pittman's escape from the hotel. Pittman's attempt to escape 

was •consciousness of guilt• evidence necessary to overcome the 

defense assertion that Pittman was in New York using Levin's 

credit cards with Levin's permission. 

Pittman's ap~earance in ~his context did not lead to 

impairment of defendant's presumption of innocence because 

Pittman had not been convicted of any crime as the jury was 

informed by defense counsel during closing argument. Defendant 

was out on bail; consequently, there.was no suggestion of an 

equal protection problem operating against him. Pittman did 

not testify; thus, his credibility was not an issue which might 

have been affected by jail clothing. The Pittman exhibition 
-

w~s brief and not in a context which would inflame the jurors 

against defendant. (Cf. People v. Williams, supra, 93 

Cal.App.3d at p. 64-66.) And, the jury was instructed pursuant 

to CALJIC No. 2.11.5 to •not discuss or give any consideration 

to why the other person is not being prosecuted in this trial 

or whether [he] [she] has been or.will be prosecuted.• Thus, 

on the facts of this case, any error which may have occurred 

must be deemed harmless. (People v. Watson, supra, 46 Cal.2d 

at p. 836.) 
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10. The Paradox Philosophy 

Defendant contends that the paradox philosophy was 

character evidence which should have been·excluded. He argues 

that its only possible probative value was to explain why Karny 

advised defendant to tell other BBC members that he had 

murdered Levin and·to explain why·Karny and Dicker did not act 

earlier in turning defendant in to the police. This minimal 

probative value, defendant asserts, was grossly outweighed by 

the danger that the jury would use this evidence to infer that 

defendant had murdered Levin because of an amoral belief 

system. 

Defendant's contention is premised on a misconception 

of character evidence. ••character' is one of the most elusive 

concepts in the law of evidence, and certain basic distinctions 

are essential to any underst~nding of the highly specialized 

rules governing its admissibility and manner of proof." (1 

Witkin, Cal. Evidence (3d ed. 1986) § 321, p. 294.) Thus, a 

comparison of the paradox philosophy with those rules is 

essential to an understanding of why it is not evidence of 

defendant's character. 

We begin with the fact that defendant's paradox 

philosophy is not anyone's opinion of defendant; it is not 

evidence of his reputation; it is not evidence of any specific 

instances of his conduct. (See e.g. Evid. Code, §§ 787, 1101, 
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subd. (a).) It is not a crime, civil wrong or any type of 

•act". (See e.g. Evid. Code, §§ 788, 1101, subd. (b).) It is 

not a religious belief or lack thereof. (Evid. Code, § 789.) 

Nor is it evidence of his habits or custom. (Evid. Code, § 

1105.) 

That the paradox philosophy is not character evidence 

becomes even clearer when compared with the laws describing the 

admissibility of hearsay statements. A statement is defined as 

an •oral or written verbal expression •.. or-non verbal 

conduct •••• • (Evid. Code, § 225.) "'Hearsay evidence• is 

evidence of a statement that was made other than by a witness 

while testifying at the hearing and that is offered to prove 

the truth of the matter stated." (Evid. Code, § 1200.) The 

paradox philosophy fits that description. Whether one 

characterizes it as his •moral justification" for committing 

crimes or "an amoral belief system," it was defendant's own 

•oral" and •written verbal expression" offered to prove the 

circumstances in which defendant believed it was acceptable to 

commit unlawful acts including murder. 

As so defined, the evidence that defendant believed in 

the paradox philosophy meets the requirements of the exception 

to the hearsay rule contained in Evidence Code section 1250, in 

that it described defendant's "then existing state of mind .• 

• (including a statement of intent, plan, motive, design, [and] 

mental feeling •••. ) • (Evid.Code § 1250, subd .. (a).) As 

evidence of his state of mind, his belief in the paradox 
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premeditated Levin's murder. It also manifested defendant's 

incentive to commit such a crime when •justified.• 

We thus conclude that evidence of the paradox 

philosophy was admissible under both subdivisions (a) and (b) 

of Evidence Code Section 1250 as statements of the defendant 

offered to prove his state of mind and to explain his acts and 

conduct. Evidence such as motive or incentive to commit a 

crime has a direct tendency to resolve doubts as to the 

identity of the slayer, the degree of the'offense, the insanity 

of the accused, or the justification or excusability for a 

defendant's acts, and is admissible, no matter how . 

discreditably it may reflect upon the defendant. (People v. 

Gonzales (1948) 87 Cal.App.2d 867, 877-878.) 

Moreover, as respondent contends, paradox philosophy 

evidence was properly admitted for a host of other reasons as 

well.il/ It was the principle upon which the BBC was founded 

and explained how the group functioned. It was integral to 

il/ At trial the prosecution argued, and the court agreed, 
that the paradox philosophy was not character evidence. The 
People's theory was it showed what bound .the BBC together and 
was integral to explaining the defendant's actions and the way 
that the witnesses perceived and reacted to them. 
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explaining who was selected to attend the June 24 meeting and 

defendant's confession to the members. It explained the role 

of other BBC members in the murder and its aftermath. It was 

even helpful to the defense view that defendant's June 24 

confession was a story to hold the BBC together rather than the 

truth. The foregoing issues as well as the credibility of the 

witnesses including defendant, whose credibility as a hearsay 

declarant was in issue, all were of consequence to the 

determination of defendant's guilt. (Evid. Code, § 210.) The 

probative value of the paradox philosophy on these issues adds 

to our determination that any prejudicial effect was negated 

by its evidentiary importance. 

11. Restriction of Rebuttal Evidence to Paradox Philosophy 

Defendant contends the trial court committed error by 

striking defense witness Roberts' testimony that the May 

brothers were dealing cocaine. Roberts had testified this was 

an example of a time that defendant discussed the paradox 

philosophy at a BBC meeting. According to defense counsel, the 

evidence was to show that defendant typically discussed the 

paradox philosophy in terms of helping members resolve their 

problems. The court ruled that not a word about cocaine had 

been mentioned throughout the trial in connection with the 
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~aradox philosophy and that the defense was using the example 

as a ruse for character assassination. 

Whether or not this was the defense's objective, a 

review of the record reveals that the court's ruling did not 

restrict the jury from hearing favorable testimony about the 

paradox philosophy. Roberts testified that she heard defendant 

discuss the paradox philosophy with people when they had 

problems and were trying to have a better view of their lives, 

careers and goals. Roberts understanding was that the 

philosophy assisted a person in obtaining a more positive way 

of viewing life. She also referred to instances in which 

defendant discussed the philosophy with Karny when Karny was 

going through emotional problems. Roberts also testified that 

the paradox philosophy expression of •black is white, white is 

black• was used by everyone in the group to help them be 

objective and to change their perspective when they were 

having a bad day. 

A trial court is vested with wide discretion in 

admitting or rejecting proffered evidence and its decision to 

exclude evidence is not grounds for reversal o~ appeal unless 

the error complained of resulted in a miscarriage of justice. 

(Cal. Const., art. VI, § 13; Evid. Code, § 354; People v. Wein 

(1977) 69 Cal.App.3d 79, 90.) We conclude that exclusion of 

this one example of the use of the paradox philosophy was not 

... 
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an abuse of discretion and that no miscarriage of justice 

occurred. 

12. Evidence of Defendant's Financial Dealings 

102. 

Defendant acknowledges that extreme financial 

embarrassment is admissible to show a motive for robbery, but 

he argues the following evidence was cumulative and caused him 

to be tried as much for his financial misdeeds as for the 

murder of Levin: testimony that defendant lost $484,000 in 

commodities trading in Chicago during 1981 and 1982; that in 

1982, defendant had been wrailroaded" off of t~e Chicago 

Mercantile Exchange and returned to Los Angeles.with only $4 in 

his pocket; that prior to August 1983, defendant and investor 

Weiss discussed placing a portion of their mutual profits in a 

trus~ fund for needy people; that in October 1983 Los Angeles 

brokerage houses did not want to do business with defendant; 

that in January 1984, Weiss refinanced his house in order to 

raise an additional $SO,OOO.in investment money; and that in 

September 1984, investor Julius Paskan loaned defendant $2,000 

which he failed to pay back. 

We conclude that evidence of defendant's financial 

dealings cannot be isolated and analyzed in a piecemeal fashion 

or out of context. Defendant contended at trial, and still 

contends on ap~eal, that the BBC businesses had several 
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promising deals in the works. The defense developed its theory 

through its own witnesses and cross-examination of the People's 

witnesses that defendant and his businesses were not 

experiencing such severe difficulties that murder was a viable 

option. 

In contrast to the defense theory, the prosecution's 

evidence portrayed a course of conduct engaged in by defendant 

that enmeshed him in a financial disaster from which there was 

no escape. For at least three years defendani had been 

successful in averting financial disaster by convincing 

investors to part with larger and larger sums. But each time 

defendant had to go back to the investors for more money, he 

suffered a concomitant loss of some other important advantage 

such as his seat on the Chicago Exchange and his credit with 

brokerage houses. By June 1984, the well was running dry. 

Investor Weiss, who sincerely admired defendant based upon his 

belief that they shared a desire to use their profits to help 

needy people and who had previously brought in hundreds of 

·thousands of dollars in investment money, had to refinance his 

home to come up with additional investment money. 

Defendant's financial situation was so desperate that 

the defense theory that defendant only had to wait for one of 

his •promising deals• to come to fruition was exposed as a 

fraud by evidence that three months after Levin's murde~, 

defendant still was drowning financially. Investor Paskan 
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agreed to loan defendant $215,076.56 and when he arrived at the 

BBC office to obtain defendant's signature on the promissory 

note he overheard defendant's secretary indicating she had not 

received her salary check. Thus, he loaned defendant an 

additional $2,000 for his secretary which defendant also could 

not repay. 

None of the evidence was offered to prove that 

defendant was predisposed to steal from investors or was 

involved in commodities swindles. It was offered to prove that 

defendant's burgeoning debt and shrinking financial support had 

reached crisis proportion and that only the infusion of huge 

sums of money could alleviate the crisis. This financial 

crisis provided defendant with a motive to murder Levin. "It 

has been held that evidence of defendant's financial situation 

at the time of the offense is admissible to show motive where 

circulnstantial evidence is largely relied upon for conviction 

[citations].• (People v. Martin (1971) 17 Cal.App.3d 661, 

668.) The fact that the evidence may also disclose information 

derogatory to defendant's character does not affect its 

pertinency nor constitute a valid objection to its admission. 

(~ at p. 669; People v. Gonzales, supra, 87 Cal.App.2d at pp. 

877-878.) 

We find that under the facts of this case, all of 

defendant's financial dealings were necessary for the jury to 

comprehend just how desperate defendant was for money. Thus, 
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the reason for exclusion of evidence which is merely 

cumulative, that its slight probative value is outweighed by 

its prejudicial effect, (People v. Mincey (1992) 2 Cal.4th 408, 

439; People v. Carter (1957) 48 Cal.2d 737, 749) fails in the 

present case. 

13. Distribution of the •At Levin's To Do• List to Jurors 

During the trial, and five weeks before its receipt 

into evidence, copies of the seven page list · entitled "At 

Levin's To Do" were distributed to each juror by the clerk at 

the court's request. The jurors were permitted t o read and 

follow along with their copies during the testimony of Martin 

Levin and other witnesses. The copies were retained by the 

jurors in their notebooks during the trial. Defendant claims 

that this was one of the many instances of judicial fav o r itism 

that compromised his trial and that its retention by the juro rs 

throughout the trial was a prejudicial and unprecedented 

violation of procedural rules. we are of the opinion that 

while the procedure was unusual, it violated no rules, did not 

show bias on the part of the judge, and no prejudice resulted. 

Section 1137 is the operative statu t e governi ng what 

exhibits the jurors may take with . them into the jury room. It 

provides that •[u]pon retiring for deliberation, the jury may 

take with them all papers (except depositions) which h ave been 
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received as evidence in the cause, or copies of such public 

records or private documents given in evidence as ought not, in 

the opinion of the court, to be taken from the person having 

them in possession. They may al~o take with them the written 

instructions given,· and notes of the testimony or other 

proceedings on the trial, taken by themselves or any of them, 

but none taken by any other person. The court shall provide 

for the custody and safekeeping of such items.w 

As can be seen, nothing in section 1137 precludes a 

court from exercising its broad authority to regulate the 

manner in which exhibits are displayed to the jurors during the 

course of a trial. Unless otherwise provided by law, the court 

has the discretion to control all proceedings during trial and 

to regulate the order of proof. (§ 1044; Evid. Code, § 320.) 

Accordingly, a judge may permit counsel to display 

exhi~its, such as photographs, films and articles, as early in 

the trial as opening statement. Even where items such as maps 

or sketches are not independently admissible in evidence, the 

court has the discretion to permit their display to jurors if 

such items will aid their understanding of the testimony. 

(People v. Green (1956) 47 Cal.2d 209, 215, disapproved on 

other grounds in People v. MQrse (1964) 60 Cal.2d 631.) In the 

circumstances of this case, in which there was no question as 

to the admissibility of the exhibit, we conclude that it was 
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seven-page exhibit to the jurors. 

107. 

It also appears from the record that it was a 

consistently common practice throughout the ttial for both 

sides, to show or pass various pieces of evidence to the jurors 

during the testimony of witnesses prior to their formal 

admission into evidence. For example, the defense passed 

around photographs of the cyclotrons, photographs of Levin, 

photographic lineups, Clayton Brokerage statements, and Levin's 

planning diary and the prosecution showed a portion of the 

Microgenesis contract and an enlargement of Pittman's 

handwriting samples. Thus, no inference of favoritism appears 

from the distribution of the lists. 

Nor can we glean prejudice from early distribution of 

the exhibit. We agree with defendant that the.exhibit was a 

highly incriminating piece of evidence but we are not persuaded 

that its early distribution gave it prejudicial emphasis. The 

jurors could have copied the information contained in the seven 

pages verbatim, either from testimony or the enlarged display, 

into their notebooks. Thus, in either event, the jury would 

have had the information in their possession during the 

remainder of the trial. Unlike a situation where jurors are 

exposed to information not received in evidence (see e.g. 

People v. Martinez, supra, 82 Cal.App.3d at p. 21-22), the 

usual •harmless error• test for determining prejudice applies. 

.. 
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Under the circumstances of this case, we are not of the opinion 

that it is reasonably probable that a result more favorable to 

defendant would have been reached in the absence of the early 

distribution of the exhibit to the jurors. (People·v. Watson, 

supra, 46 Cal.2d at .P• 836.) 

14. Eisenberg's Opinion Testimony 

On cross-examination, defense counsel elicited attorney 

Eisenberg's opinion that Pittman tended to exaggerate 

Mgreatly,• that defendant Mwas alway~ trying to look good,M 

that saying Pittman was his bodyguard was part of defendant's 

Mplaying the roleM to impress the BBC boys and the investors. 

On redirect, the prosecutor followed up on these questions by 

asking Eisenberg, •[a]nd is there a difference in your mind in 

the nature of that type of an attempt to make an impression on 

someone as opposed to someone saying to a group of people he 

knows, I just killed somebody?M Eisenberg replied, MDay and 

Night.• 

Initially, the court overruled defense counsel's 

objection. Eisenberg was then asked to explain his opinion. 

In response, he testified that having an attorney, as well as 

Pittman, the fancy furniture and the nice offices were intended 

to elicit a certain response from the investors, i.e. to have 

them put money into the entity. Then he testified that he was 
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not at the meeting were defendant made the statements, at which 

point counsel's foundation and hearsay objections were 

sustained and the court struck the answ.er "to which all of the 

objections were going." 

Defendant contends that Eisenberg's opinion usurped the 

jury's fact finding powers and that because of the manner in 

which the court struck the answer it is unlikely that this had 

any real effect on the jury. Even assuming that the jury was 

not clear as to what answer had been stricken, this contention 

must be rejected. 

Defendant "opened the door" to the question through his 

own questioning. The reasonable inference flowing from 

Eisenberg's responses to defense counsel's questions was that 

when defendant told the boys he and Pittman had killed Levin, 

it was just more posturing by defendant to keep them under 

control. The prosecutor was well within his right to further 

pursue the matter during redirect. (See e.g. People v. Burton 

(1981) 117 Cal.App.3d 382, 388.) A lay witness may give an 

opinion if it is "helpful to a clear understanding of his 

testimony.• (Evid. Code, S 800, subd. (b).) 

15. Pefendant's Connection to the Eslaminia Homicide 

Defendant, Pittman, Dosti and BBC member, Reza 

Eslaminia, were charged with the kidnapping and death of 

Eslaminia's father in Northern California. Karny•s grant of 
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immunity encompassed both the Levin and Es1aminia cases. 

Defendant moved for an order allowing him to impeach Karny with 

evidence that he had received immpnity in the Eslaminia 

homicide but excluding evidence that defendant was also charged 

in the Eslaminia case on the ground that •other crimes 

evidence,• is inadmissible under Evidence Code sections 1101, 

subdivision (b) and 352. 

The prosecution vigorously opposed admission of the 

Eslaminia immunity agreement unless the jury learned that 

Karny•s immunity involved testifying against the defendant in 

that case as well. It· feared that if the jury was led to 

believe that Karny was involved in a homicide not involving 

defendant, it would infer that Karny acted independently of 

defendant in this case and murdered Levin himself. This 

implication was contrary to the prosecution's case which was 

based_upon evidence that defendant was the leader of the BBC 

and that Karny and the ot~er members acted only under 

defendant's direction and influence.~/ 

RZI During the penalty phase, Karny testified members of the 
BBC concocted a plan to kidnap Eslaminia's father to force him 
to turn over his fortune, estimated at $30 million, and then to 
kill him. Karny testified that defendant coordinated all of 
the details of the plan and volunteered to be the •master of 
torture• because he did not believe the others had the 
emotional constitution to handle the type of torture which 
would be necessary to force Eslaminia to part with his 
fortune. Eslaminia suffocated to death in trunk being used to 
transport him from northern to southern California. 
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The court ruled that if the defense chose to 

cross-examine Karny about his grant of immunity in the 

Eslaminia case, the prosecution could ask Karny on redirect 

examination who the parties in that case were and their 

relationships. However, the prosecution was precluded from 

going into the facts of the Eslaminia case. 

Defendant contends that the court's ruling was a de 

111. 

facto denial of his Sixth Amendment confrontation rights. We 

disagree. Notwithstanding the court's ruling, defendant chose 

to thoroughly cross-examine Karny' regarding his immunity in the 

Eslaminia case. That the jury learned that defendant also was 

a defendant in that case was not an abuse of discretion. 

The relevance and probative value of an immunity 

agreement is to show the witness may have a motive to fabricate 

testimony and such agreements are almost always admissible for 

that purpose. But in a situation where the jury could draw an 

impermissible inference from such evidence, the trial court 

must balance its probative value against its prejudicial impact 

and the possibility the jury will use the evidence improperly. 

(People v. Rodriguez, supra, 42 Cal.3d at p. 750; People v. 

Allen (1978) 77 Cal.App.3d 924, 931-933; United States v. 

Roberts (9th ·cir. 1980) 618 F.2d 530, 535.) 

Evidence of the full extent of Karny's immunity 

agreement does not bring into play the Zemavasky Rrule of 

evidence that when any witness admits bias and prejudice on 
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cross-examination, on redirect the reasons for such prejudice 

cannot be gone into, at least where such reasons involve other 

alleged offenses outside the issue." (People v. Zemavasky 

(1942) 20 Cal.2d 56, 63; People v. Morris (1988) 46 Cal.3d 1, 

39.) The reason for the Zemavasky rule is obvious. It is 

intended to prevent the prosecution from eliciting otherwise 

inadmissible other crimes evidence under the guise of 

rehabilitation. 

However, there is no bar to admission of other crimes 

evidence when relevant to prove some fact other than 

disposition to commit such a crime. (People v. Thomas, supra, 

2 Cal.4th at p . 520; People v. Depantis (1992) 2 Cal.4th 1198, 

1226-1227; People v. Manson (1976) 61 Cal.App.3d 102, 

130-131.) Here, the evidence was admissible to rebut the 

improper inference which the prosecution correctly feared would 

flow from a redacted immunity agreement. 

Evidence Code section 356 provides the authority for 

correcting such an improper inference. In the event one part 

of an act, declaration, conversation, or writing is admitted in 

evidence, the opponent is entitled to have placed in evidence 

any other act, declaration, conversation, or writing which is 

necessary to make it understood. (People v. Hamilton (1989) 48 

Ca1.3d 1142, 1174; People v. Ketchel (1963) 59 Cal.2d 503, 536, 

overruled on other grounds in People v. Morse (1964) 60 Cal.2d 

631, 638, 649.) 
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Here, the court properly balance d the relevance and 

prejudice to bQth sides and issued a ruling c o nsisten t wi th 

Evidence Code sections 356 and 1101 which portrayed the 

immunity agreement fully and placed it in context so the jury 

was not misled about its terms or importance. The ruling was 

broad enough to permit defendant to fully explore o n 

cross-examination the inducements from the prosecution that may 

have motivated Karny's testimony and the prosecutio n was 

precluded from eliciting any testimony about defendant 's 

involvement in the Eslaminia homicide other than t hat he was a 

codefendant. The jury was also instructed that e v i dence that 

defendant was charged with murder in San Mateo County was 

received for the limited purpose of prov iding a c omp le t e r ecord 

of the immunity agreement and could not be c onside r ed f o r a ny 

other purpose. Thus, no error occurred. 

16. Admissibility of Out of Court Statements 

Defendant contends that a number of hearsay statements 

~~c~ admitted into evidence which deprived him of his right to 

confront the witnesses against him. We conclude t hat some 

statements were not received for their truth, some we re 

received without objection or the objection was wai ved and t he 

remainder were harmless. 

429

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 173 of 249



. ~ 

114 . 

Defendant first claims as hearsay the rebuttal 

testimony of Detective Thomas Edmonds regarding statements of 

people he interviewed in Arizona while looking for Levin or the 

person defense witnesses, Canchola and Lopez, believed was 

Levin. 

The defense having produced two witnesses who claimed 

to have seen Levin driving a classic car in a gas station in 

Tuscon, Arizona, it was incumbent upon the prosecution to show 

that the police had followed up on that lead and what, if 

anything, their investigation revealed. Thus, Detective 

Edmonds described how he went to the Vickers gas station where 

•Levin" was seen and spoke to the manager and his assistant who 

referred him to people at a classic auto dealership who in turn 

sent him to a Catholic church which had recently sponsored an 

auto show. He spoke to the priest, looked through the church 

records, spoke to a local police officer and finally located a 

gray haired man named Richard Herman who owned a classic Hornet 

automobile and fit the general description given by the 

witnesses. The officer took pictures of Herman, his automobile 

and the Vickers gas station where Herman purchased his gasoline 

and incorporated them in photographic lineups which he then 

showed to Canchola and Lopez. Neither Herman nor his car nor 

his gas station was identified by the witnesses. The officer 

concluded that Herman was not the person seen by the witnesses 

and he was never able to locate the person they did see. 
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The information provided to Detective Edmonds was not 

hearsay. Whether or not any of the interviewees told Detective 

Edmonds.the truth was not the issue. The issue was whether the 

police made a concerted effort to find the person Canchola and 

Lopez had seen and the results of those efforts. "Evidence of 

a declarant's statement is not hearsay evidence if it is not 

being offered to prove the truth of the facts stated in the 

statement but to prove, as relevant to a disputed fact in an 

action, that the recipient or hearer of the statement obtained 

certain information by hearing or reading the statement and, 

believing such information to be true, acted in conformity with 

such belief.• (Jefferson, Jefferson's Synopsis of California 

Evidence Law (1985) § 1.4, p. 21; see also People v. Tahl 

(1967) 65 Cal.2d 719, 739.) 

Defendant next claims that Levin's conservator, David 

Ostrove, testified to out of· court statements for their truth 

to dispute the defense assertion that Levin had hidden assets 

upon which he could live after his disappearance. He further 

contends such evidence should have been produced by way of 

properly qualified business records. (Evid. Code, § 1271, 

subd. (c).) 

Ostrove testified that he found passbooks from various 

banks among Levin's possessions that had entries reflecting 
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that deposits in the hundreds of thousands of dollars had been 

made in 1971 and 1972. Ostrove wrote to the banks to collect 

the funds and was told by the banks that the accounts had been 

closed because the checks that had been used to open them were 

returned for nonsufficient funds. In the case of Credit 

Suisse, Ostrove received a bank statement reflecting a balance 

of only $3.89.Al/ 

Again we conclude that neither the testimony nor the 

bank statement was offered for its truth. Verbal or written 

statements may justify an inference concerning a fact in issue, 

regardless of the truth or falsity of the statement itself. 

Where the assertion is to be disregarded, and the indirect 

inference, such as belief, intent, motive, or other state of 

mind, is to be regarded, such statements are relevant as 

circumstantial evidence. (1 Witkin, Cal. Evidence (3d ed. 

1986) ~§ 593-595, pp. 566-568.) 

~/ Bank statements qualify as business records and are 
admissible upon proof of a proper foundation. (Evid. Code, 
§ 1271; People v. Dorsey (1974) 43 Cal.App.3d 953, 960-961.) 
Ostrove identified People's exhibit 5 as the bank statement 
which he received from Credit Suisse. Defendant did not object 
to receipt of the bank statement, thus his hearsay objection is 
waived. A failure to make a timely and specific objection at 
trial waives assertion of error on appeal. (Evid. Code, § 353; 
People v. Green (1980) 27 Cal.3d 1, 22; People v. Welch (1972) 
8 Cal.3d 106,· 114-115, People v. Dorsey, supra, at p. 959.) 
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In our opinion, Ostrove•s testimony was circumstantial 

evidence of the intent of the banks involved not to release any 

money. Whether or not the bank records were correct or the 

bank officials were telling the truth, Ostrove was unable to 

obtain any funds from the accounts. Ostrove was the court 

appointed conservator of Levin's estate with legal authority to 

receive Levin's funds. The banks's refusal to release money in 

the accounts to Ostrove, for any reason other than he had no 

authority to claim the money, was circumstantial evidence that 

the banks also would refuse to allow Levin to withdraw money 

from the accounts. The jury would be justified in inferring 

that if, the conservator of Levin's estate could not obtain any 

money from the accounts, neither could Levin. 

Defendant also claims that.ostrove•s testimony that 

Levin had filed lawsuits against the government for its failure 

to issue him a press pass was inadmissible hearsay. We 

alsofind this claim also without merit. In this instance, 

Ostrove's testimony was reflective of Levin's state of mind. 

"A declaration of a state of mind is not made inadmissible by 

the hearsay rule when offered to prove the acts or conduct of 

j 

,,?\1 
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the declarant. (Evid. Code, § 1250, subd. (a)(2).)"~' (People 

v. nuran (1976) 16 Cal.3d 282, 295; People v. RYiz (1988) 44 

Cal.3d 589, 608.) 

Testimony about the lawsuits was not offered to prove 

the matters contained therein, i.e. that Levin had the right to 

a press pass, but rather was offered to prove that Levin 

entertained the particular state of mind which he claimed in 

the lawsuits. The jury could reasonably conclude that it would 

make no sense for Levin to expend money in legal fees to 

prosecute lawsuits to obtain a press pass that would have no 

value if he planned to disappear. 

Defendant acknowledges on appeal that the relevancy of 

the lawsuits was to show that Levin, in the months before his 

disappearance, had conducted himself in a manner inconsistent 

with an intent to voluntarily disappear. But he claims that 

~/ Evidence Code section 1250 provides: 
•(a) Subject to Section 1252, evidence of a statement of 

the declarant's then existing state of mind, emotion, or 
physical sensation (including a statement of intent, plan, 
motive, design, mental feeling, pain, or bodily health) is. not 
made inadmissible by the hearsay rule when: [,fl (1) The 
evidence is offered to prove the declarant's state of mind, 
emotion, or physical sensation at that time or at any other 
time when it is itself an issue in the action; or [~] (2) 
The evidence is offered to prove or explain acts or conduct of 
the declarant. [t] (b) This section does not make admissible 
evidence of a statement of memory or belief to prove the fact 
remembered or believed.• 
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Ostrove•s testimony that Levin's press pass was the subject of 

the lawsuits was untrustworthy and should have been excluded 

unless the prosecution produced the official court records of 

the lawsuits pursuant to the business records exception to the 

hearsay rule. (Evid. Code, § 1271.) However, defendant was 

informed that the prosecution had copies of the pleadings 

available and could produce them for examination upon request. 

No such request was made and no foundational or best evidence 

objection to Ostrove's testimony was interposed. Accordingly, 

this contention is not cognizable on appeal. (Evid. Code, § 

353; People v. Green, supra, 27 Cal.3d at p. 22; People v. 

Welch, supra, 8 Cal.3d at pp. 114-115.) 

Defendant next argues the court improperly overruled 

his hearsay objections to testimony by BBC members Raymond, 

Dicker and Taglianetti. Raymond testified that David May told 

him he was investing in commodities with defendant in the 

spring and summer of 1983 and was doing very well. Dicker 

testified that Torn and David May lost money in the summer of 

1983. We agree with defendant's arguments but conclude the 

errors were harmless. Tom May subsequently testified without 

objection to the amounts he and his brother had invested in 

accounts controlled by defendant in the spring and early summer 

of 1983 and that the accounts were doing well, but that in 

August 1983 the accounts were wiped out. Thus, the jury 

'(if!'o 
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properly had before it in Torn May's testimony the very 

statements that were erroneously admitted. When the evidence 

in question is cumulative of other properly admitted evidence 

to the same effect, no prejudicial error occurs. (People v. 

Green, supra, 27 Cal.3d at p. 27.) 

Raymond also testified that he was introduced to 

defendant by David May who had told him he joined an investment 

club organized by defendant, and that May bragged about the 

affluence of the other kids who.belonged to the club. 

Defendant failed to object to the foregoing testimony at 

trial. Thus, he may not claim it was inadmissible hearsay on 

appeal. (Evid. Code, § 353; People v. Green, supra, 27 Cal.3d 

at p. 22; People v. Welch, supra, 8 Cal.3d at pp. 114-115.} In 

any event, the testimony was admissible for the nonhearsay 

purpose of showing how Raymond met defendant and carne to be 

involvsd in the BBC. (Evid. Code, § 1200.) 

Taglianetti testified that· in April 1984 he was at the 

BBC office when Pittman carne into the office with a person he 

knew as •Nick.• Pittman and Nick went into defendant's office 

and test-fired a gun. · After Hick and Pittman left, Taglianetti 

and Eisenberg went into defendant's office and saw a gun with a 

silencer attached in defendant's desk drawer. As a prelude to 

this testimony, Tag1ianetti was asked: •who was Nick?• He 
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121. 

· Defendant claims his hearsay objection to Taglianetti's 

reply should have. been sustained as Taglianetti could only have 

gained his •understanding" from the hearsay testimony of 

others. We disagree. Taglianetti's testimony was nonhearsay 

evidence of Taglianetti's belief. It was not offered for the 

proof of the matter asserted, to wit, that Nick was a private 

investigator. Defendant's hearsay objection was properly 

overruled. (Evid. Code, § 1200.) 

17. Cross-examination of Prosecution Witnesses, 

May. Furstman. Karny and Weiss 

Defendant contends the trial court committed reversible 

error by limiting his cross-examination of prosecution 

witnesses, May, Furstman, Karny and Weiss. We disagree. MThe 

trial court has a clear duty to supervise the conduct of the 

trial to the end that it may not be unduly protracted. The 

control of cross-examination is no~ only within the discretion 

of the trial court, but, in the exercise of that discretion, 

the court may confine cross-examination which relates to 

matters already covered or which are irrelevant. Only a 

manifest abuse of the court's discretion will warrant a 

. '[ 
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reversal.• (People v. Beach (1983) 147 Cal.App.3d 612, 628; 

People v. Kronernyer (1987) 189 Cal.App.3d 314, 352; Evid. Code, 

§ 765.) No manifest abuse of discretion has been shown in this 

case in that cross-examination was not restricted as to some 

witnesses and it was properly curtailed as to the others. 

Defense counsel's cross-examination of Torn May as to 

whether May and his brother were trying to market their story 

to the movies is an instance in which, contrary to defendant's 

contention, there was no improper restriction of 

cross-examination. Any paucity in the defense questioning on 

that subject appears to be a tactical decision of defense 

counsel. 

Initially, the court sustained the prosecution's 

relevancy objection and warned defense counsel that since many 

people involved in the case were trying to market the story, he 

would_ •open the door.• Defense counsel stated he did not mind 

since it went to May's interest in the outcome of the case and 

bias. The court then asked May whether he had any interest in 

the outcome of the case except to see that justice was done. 

When May replied, •None at all,• counsel was permitted to ask 

May, without objection or interference, if he had an interest 

in a potential motion picture resulting from this case. May 

admitted that a television movie deal had been signed. Counsel 
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then asked no further questions, presumably because he obtained 

the admission he was seeking. -Thus, no error occurred. 

The next instance where cross-examination was not 

improperly curtailed relates to defendant's questioning of 

Levin's attorney, Furstman. Defendant claims his 

cross-examination was improperly restricted when he was unable 

to elicit from Furstman whether Levin's parents had expressed 

any reservations about filing a missing person report after 

Levin disappeared. The court sustained a hearsay objection, 

indicating that because both parents would be testifying in the 

case, counsel could ask them directly. 

The issue was whether the Levins believed their son had 

disappeared voluntarily due to his legal problems. That 

inference was presented by other evidence. Furstman testified 

that Levin's parents did not express an interest in filing a 

missing person report until days after June 12, which was the 

date Levin was due back in Los Angeles. Carol Levin testified 

she let her husband take care of filing the report and they let 

•weeks• go by before filing the report because Furstman said, 

•Let's wait. Martin Levin testified he did not file a missing 

person report until June 21 because Furstman wanted to see if 

something materialized. Thus, the inference that the Levins 

believed their son's disappearance was related to his legal 

problems was clearly presented from that evidence, as well as 

.. 

. . 
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the evidence that the Levins' home was released as security for 

Levin's bail and that the Levins were consulting with Levin's 

criminal defense attorney. 

Cross-examination of Karny regarding Pittman's posing 

as Levin in New York was argumentative and properly curtailed. 

Defense counsel asked Karny if he and Pittman had any 

discussion that a person of Pittman's appearance, might have 

difficulty impersonating a fortyish "Jewish fellow." Evidence 

of the dissimilarity between Pittman and Levin was before the 

jury as was evidence that Pittman made no effort to disguise 

himself or avoid calling atten.tion to ·himself while he was in 

New York. An argumentative question is one designed to place 

the examiner's inferences from or interpretations of the 

evidence before the jury, rather than one which seeks to elicit 

new facts or additional information. (1 Jefferson, California 

Evidence Benchbook (2d ed. 1982) § 27.9, p. 764; see e.g. 

Estate of Loucks (1911) 160 Cal. 551, 558; Schuh v. Oil Well 

Supply Co. (1920) 50 Cal.App. 588, 590.) 

The court also properly curtailed cross-examination of 

Karny as to whether he was afflicted with Meunieres Syndrome. 

According to defense counsel's offer of proof, Meunieres 

Syndrome is a type of disease which affects memory, the ability 

to perceive accurately, the ability to articulate the 

perception of truth and the ability to hear the spoken word. 

However, defense counsel was not seeking to prove that Karny 
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suffered from those symptoms. He sought to impeach Karny by 

showing that Karny had lied in his draft registration by 

claiming to suffer from Meunieres Syndrome. 

The law is now cle~r, as it was not in 1987 when this 

trial took place, that specific instances of a witnesses• 

conduct are admissible to attack or support the credibility of 

that witness. (People v. Harris (1989) 47 Cal.3d 1047, 

1080-1082.) However, pursuant to section 352, the court still 

retains the power to •prevent criminal trials from degenerating 

into nitpicking wars of attrition over collateral credibility 

issues.• (People v. Wheeler (1992) 4 Cal.4th 284, 296.) 

Evidence that Karny may have lied to avoid the draft, while 

relevant to his credibility, is just such a collateral issue. 

Where the collateral fact involves conduct for which the 

witness has neither been charged nor convicted and which 

involves a strong reason to lie which furnishes no motive for 

the witness to testify falsely, its probative value is weak and 

it is properly excluded. (People v. Lavergne (1971) 4 Cal.3d 

735, 742-743.) 

In the last of his contentions in this category, 

defendant does not claim that his cross-examination of Weiss 

was restricted. Weiss had testified that defendant had signed 

a promissory note in which he agreed to repay the investors the 

money they lost within one year, if he made the money, in 

exchange for a release of all claims against defendant and 

.. 
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Financial Futures. Weiss testified that he did not know of any 

other source that defendant had for getting the money to pay 

off the promissory notes. Defense counsel asked Weiss if he 

was aware that defendant spent the year in which the money was 

to be repaid in jail. Weiss said, "Yes.• At that point, 

defense counsel concluded his cros~-examination. The judge 

then told counsel he did not understand the purpose of that 

particular question. Defense counsel responded, "impossibility 

is a defense of contract law, Your Honor." The judge then 

asked: "You mean even if the thing results from his conduct? 

Is that what you are saying? You create your own 

impossibility?" Defense counsel answered, • ••. we don't know 

about conduct until the jury decides, Your Honor." 

Contrary to defendant's assertions, the court's 

question enabled the defense to give the jury a preview of the 

inference it was seeking to establish which was that 

defendant's inability to satisfy frustrated investors was 

caused by his being in jail. The court's questions were not 

prejudicial to defendant and in no way limited his 

cross-examination of the witness. 

18. Court's Examination of Defense Witnesses 

During direct examination by defense counsel, Lynn 

Roberts was asked if her film producer husband had a financial 
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interest in the outcome of the case. She answered, "No," and 

also testified he was not producing a film about this case. 

The judge, apparently reading from a newspaper article which 

reported that her husband had selected defendant's theatrical 

agents, asked Roberts (1) if she knew Burton Moss and Sy Marsh; 

(2) whether her husband told her he had hired theatrical agents 

to write defendant's life story; and (3) whether she knew if 

her husband was going to receive anything as a result. To 

these questions~ Roberts testified: (1) the two men were 

theatrical agents who had known her husband for years; (2) her 

husband was contacted by Marsh and asked for an introduction to 

defendant; and (3) that her husband was not going to receive 

anything from their plan to write defendant's life story. In 

conclusion to the court's questions, Roberts testified that 

"all this has done is cost us a lot of money." 

Defendant complains on appeal that the foregoing 

questions are objectionable in that they assume facts not in 

evidence. The problem with a question which assumes facts not 

in evidence is that the witness may have no knowledge that the 

facts exist and may not even believe such facts, but can not 

answer the question without necessarily accepting the existence 

of the unproved facts. (See e.g. ~ v. ~ (1964) 226 

Cal.App.2d 378, 390.) Contrary to defendant's assertions, 

Roberts was not faced with such a problem inasmuch as she was 
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able to answer the court's questions without, at the same time, 

being forced to accept as true facts of which she was unaware 

or believed to be untrue. In any event, defendant did not 

raise this objection at trial and it is too late to urge it as 

error for the.first time on appeal. (Evid. Code, § 353; Peoole 

v. Green, supra, 27 Cal.3d at p. 22; People v. Welch, supra, 8 

Cal.3d at pp. 114-115.) 

Defendant also asserts that the court's questions, 

stimulated by the newspaper article, violated discovery rules. 

However, the record reflects that the judge had received the 

newspaper article within 30 minutes prior to questioning the 

witness, the judge's questioning followed the prosecution's 

cross-examination of the witness, defense counsel was then 

given the newspaper article and had the opportunity to examine 

it fully prior to his redirect examination, and Roberts' 

answers were not prejudicial to defendant. 

Thus, unlike the judicial misconduct in People v. 

Handcock (1983) 145 Cal.App.3d Supp. 25, 31, also cited as 

error in BY£n v. Commission on Judicial Performance (1988) 45 

Cal.3d 518, 536, the judge in this case did not conduct an 

independent investigation of the facts leading to the discovery 

of new incrimin~ting evidence against the defendant; did not 

interrupt the defendant's testimony to call his own witness; 

and did not call his own witness with insufficient notice for 
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We conclude that the foregoing questions, as well as an 

additional question asking Lynn Roberts if she realized the 

significance of her testimony with respect to 10:30 p.m. on 

June 6 in that she was furnishing defendant with an alibi, were 

not argumentative. They were asked to resolve whether Roberts 

had a financial interest in the outcome of the case and whether 

she and defendant had discussed her testimqny in light of other 

evidence that Roberts was very fond of defendant, he resided in 

her home, and she carne to court with him. The court's 

questions were designed to elicit additional information not to 

place any particular inferences or interpretations of the 

evidence before the jury. (1 Jefferson, Cal. Evidence 

Benchbook, supra, S 27.9; Estate of Loucks, supra, 160 Cal. at 

p. 558; Schuh v. Oil Well Supply Co, supra, SO Cal.App. at p. 

590.) 

Nor, did the court's questions exhibit partisanship to 

such a degree as to give rise to a reasonable possibility that 

they contributed to a conviction. (People v. Handcock, supra, 

145 Cal.App.3d Supp. at.p. 33; Chapman v. California (1967) 386 

u.s. 18, 23.) Nothing about the court's questions, even if the 

jury was aware the court was looking at a newspaper article, 

telegraphed to the jury a message that Roberts• testimony was 

, 
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to be disbelieved or that the court had evidence to prove the 

defendant's guilt. 

Defendant makes the same arguments with respect to the 

court's questions of Canchola and Lopez as to why they believed 

the person they saw in Arizona was gay. However, the fact that 

the judge participated in the·examination of the witnesses does 

not necessarily equate with an unwarranted, partisan 

interference with the case just because that participation was 

contrary to the desires or strategy of defense counsel. "'The 

duty of a trial judge, particularly in criminal cases, is more 

than that of an umpire; and though his [or her] power to 

examine the witnesses should be exercised with discretion and 

in such a way as not to prejudice the rights of the prosecution 

or the accused, ~till [the judge] is not compelled to sit 

quietly by and see one wrongfully acquitted or unjustly 

punished when a few questions asked from the bench might elicit 

the truth. It is [the judge's] primary duty to see that 

justice is done both to the accused and to the people. [The 

judge] is, moreover, in. a better position than the reviewing 

court to know when the circumstances warrant or require the 

interrogation of witnesses from the bench •••• •• (People v. 

Handcock, supra, 145 Cal.App.3d Supp at p. 29.) In this case, 

the witnesses' description of the person they saw in Arizona 

was unclear and the court was acting within its powers in 
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clarifying that testimony. Nothing about the questions would 

lead th~ jury to believe.that the judge was of the opinion that 

the prosecution rather than the defense should prevail in the 

case. (Ibid.; Evid. Code, S 775; see also People v. Alfaro, 

supra, 61 Cal.App.3d at p. 426-427; People v. Rodriguez (1970) 

10 Cal.App.3d 18, 32-33; People v. Ottey (1936) 5 Cal.2d 714, 

721.) 

Assuming it appeared, at the time, that the court was 

expressing an opinion by asking these questions, that inference 

was properly dispelled by the curative instructions given by 

the court.~/ (People v. Phillips, supra, 41 Cal.3d at p. 58.) 

The jury was instructed pursuant to CALJIC No. 1.02 that it 

•must never assume to be true any insinuation suggested by a 

question asked a witness. A question is not evidence and may 

be considered only as it supplies meaning to the answer.M It 

was further instructed pursuant to a modified version of CALJIC 

No. 17.30, as follows: •1 have not intended by anything I have 

~/ Defense counsel was invited to, but did not, submit a 
pinpoint limiting instruction to the court. Thus, the trial 
.court was under no duty to give any additional limiting or 
•curative• instructions. (People v. Wyatt (1989) 215 
Cal.App.3d 255, 258; People v. Kendrick (19·89) ·211 Cal.App.3d 
1273, 1276-1278; People v. Stelling (1991) 234 Cal.App.3d 561, 
567. 

"' 

.. 
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said or done, or by any questions that I may have asked, or by 

any ruling I may have made, to intimate or suggest what you 

should find to be the facts on any questions submitted to you, 

or that I believe or disbelieve any witness. [,] If anything 

I have done or said has seemed to so indicate, you will 

disregard it and form your own opinion.M [~] M .•• I express 

no opinion as to the guilt or innocence of the defendant." 

19. Prosecutor's Cross-Examination of Brooke Roberts 

Defendant contends the prosecutor was argumentative and 

expressed his personal belief that Brooke Roberts was lying. 

During cross-examination, Roberts was asked if she had heard 

anything about Levin between the date defendant purportedly 

went to dinner with Levin on June 6th and the date defendant 

returned from London. The following exchange then occurred: 

[,] · MA [by Ms. Roberts]: Did I hear anything about him? £,r1 

Q [by Mr. Wapner]: Right, anything about him? His name? 

Anything? [,] A Yeah. I think I did. Yeah. [~] Q What? 

[t] A I don't know. [,] Q Well, if you think you heard 

something, what is it that you think you heard? [,f] A I can't 

make something up right now. I don't know. [~] Q If I give 

you some time, can you make something else up? [,fl A No." 
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The prosecutor's question was argumentative in that it 

did not seek to elicit new facts or additional information, but 

instead placed the prosecutor's inference that Roberts was 

lying before the ·jury. (1 Jefferson, Cal •. Evidence Benchbook, 

supra, § 27.9; Estate of Loucks, supra, 160 Cal. at p. 558; 

Schuh v. Oil Well Supplv Co., supra, 50 Cal.App. at p. 590.) 

Nevertheless, the question was responsive to Roberts• 

previous answer and did not fall to the level of prejudicial 

misconduct which occurs when a prosecutor improperly implies to 

the jury that he or she secretly possesses information unknown 

to the jury as to a witness• credibility. (See e.g. People v. 

Perez (1962) 58 Cal.2d 229, 246.) 

In summary, the questions posed by the court and the 

prosecutor were not of a nature which infringed on a specific 

guaranty of the Bill of Rights. None were so egregious as to 

infect the trial with such unfairness as to make defendant's 

conviction a denial of due process. (People v. Pitts (1990) 

223 Cal.App.3d 606, 693; People v. Handcock, supra, 145 

Cal.App.3d Supp.· at p. 33-34.) 

E. PROOF OF CORPUS DELICTI 

Defendant contends that Levin was a thief and con 

artist, without a wife or children. Levin was facing a prison 
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sentence of eight years for theft, was being investigated for 

income tax fraud, owed substantial sums of money to a variety 

of people and was facing lawsuits and other claims in excess of 

$250,000. Just before his disappearance~ Levin had engaged in 

scams or bank withdrawals which netted him large sums of money 

and had arranged for his bail to be reduced which would 

eliminate the need for his parents' property to serve as 

security for his bail. Levin's dead body was never found. 

There was no visible sign of a struggle or foul play at his 

residence the morning following his disappearance and two 

people believed they saw Levin two years later. Thus, 

defendant argues that homicide is only one of many 

possibilities explaining Levin's disappearance and without the 

statements of defendant and Pittman, the corpus delicti of 

murder was not proved. We find these arg~ments unpersuasive. 

_ •The corpus delicti of murder consists of the death of 

the alleged victim and a criminal agency as the cause of that 

death.• (People v. Small (1970) 7 Cal.App.3d 347, 354.) A 

slight or prima facie showing, based wholly on circumstantial 

evidence, permitting a reasonable inference that a person died 

as a result of a criminal agency is sufficient proof of the 

corpus delicti •• ••• even in the presence of an equally 

plausible noncriminal explanation of the event.• [Citation.]" 

(People v. ~ (1988) 44 Cal.3d 589, 611; People v. Towler 
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(1982) 31 Cal.3d 105, 115; People v. Jacobson (1965) 63 Cal.2d 

319, 327; People v. Balinski (1968) 260 Cal.App.2d 705, 

714-717.) (Emphasis added.) 

The corpus delicti evidence in this case bears 

remarkable similarities to the circumstantial evidence found 

sufficient in People v. ~' supra, 44 Cal.3d at pp. 610-611. 

In~' the victim's body was never found nor was there 

evidence of blood, a struggle or a weapon. However, there was 

evidence that she abruptly disappeared; failed to contact her 

friends, her mother, her physician or her pastor; failed to 

seek resumption of Medi-Cal and Social Security payments; and 

abandoned several personal effects, including her purse. 

Levin also disappeared abruptly; he failed to contact 

his mother, friends, lawyers, business associates, and 

answering service; he abandoned virtually all of his clothes 

and other valuable personal property, including luggage, 

airline tickets, traveler's checks, a car, and approximately 

$35,000. A comforter, sheet, bed pillow, robe, jogging suit, 

and television remote control were the only items found missing 

from his apartment. Open, uneaten cartons of take-out food 

were left out, his security alarm was not engaged and his dog 

was left unattended. These factors alone, under ~' are 

sufficient proof of the corpus delicti of murder. 

451

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 195 of 249



136. 

However, in this case the seven pages entitled "At 

Levin's To Do" discovered in Levin's apartment provides 

independent proof that Levin was the victim of murder and may 

be considered without·resorting to explanations of the items 

contained therein given by defendant to Karny. The notes, such 

as "close blinds,• •scan for tape recorder,• •tape mouth," 

•hand cuff,• •put gloves on,• •get alarm access code and arm 

code,• "kill dog,• and "Jim digs pit,• found in Levin's 

apartment shortly after he mysteriously disappeared provide 

more than adequate proof that Levin was dead as the result of a 

criminal agency. 

Clearly, defendant's extrajudicial ~tatements 

connecting him to the seven pages are inadmissible, but for 

purposes of satisfying the corpus delicti rule, it is 

unnecessary to show that defendant was connected to the seven 

pages or committed the offense.~/ •'"All that need be shown by 

independent evidence before a confession may be introduced 

~I Defendant was connected to the seven pages independent of 
his admissions to Karny by his stipulation. that all seven pages 
were in his handwriting. 
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is that a crime has been committed by someone.• [Citations.]'N 

(In re Robert P. (1981) 121 Cal.App.3d 36, 39; emphasis in 

original; People v .• .Bl.J.iA, supra, 44 Cal.3d at p. 610.) 

•The corpus delicti rule originated in the judicial 

perception of the unreliability of extrajudicial confessions, 

and in the fear that a defendant, perhaps coerced or mentally 

deranged (since he has confessed to a crime he did not commit) 

would be executed for a homicide which never occurred." 

(People v. Hamilton, supra, 48 Cal.3d at p. 1176.) Here, 

reliance upon the abstract language contained in the seven 

pages to show that Levin met with foul play does not do 

violence to the rationale supporting the corpus delicti rule. 

(Warszower v. United States (1941) 312 U.S. 342, 347; cf. 

People v. Beagle (1972) 6 Cal.3d 441, 455, fn. 5.) 

Defendant also contends the corpus delicti of robbery 

was not proved independent of his statements. In support 

thereof, he points to evidence from which it could be inferred 

that the Microge~esis transaction between defendant and Levin 

could be considered an ordinary business transacti9n which only 

coincid~ntally w~s consummated about the same time Levin 

disappeared. O.nce again, the presence of a noncriminal 

explanation of the event is not controlling. 

The corpus delicti of robbery is satisfied by evidence 

that force or fear was used to compel Levin to make a check 

• ,(!!!>. 
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which was taken against his will.~/ (See e.g. People v. 

Richards (1885) 67 Cal. 412, 422; Pen. Code, § 7, subd. (12) 

[•The words •personal property• include money, goods, chattels, 

things in action, and evidences of debt•].) 

The elements of robbery are (1) the taking of personal 

property; (2) from the person or in the person's immediate 

presence; (3) against the person's will; and (4) by means of 

force or fear. (§ 211.) Again, the seven pages are 

significant. They not ~nly provide circumstantial evidence 

that Levin was the victim of force and violence but show the 

connection of that force and violence to the taking of personal 

property from Levin. On the same pages containing the 

f9regoing quotations such as •tape mouth,• •hand cuff,• •kill 

dog• and •Jim digs pit,• are found notes such as •have Levin 

sign agreements and fill in blanks,• •determination of 

consideration - Swiss bank checks,• and •execution of 

agreement.• Other pages contain notations regarding 

fZI The People's sole theory of robbery was the taking of a 
$1.5 million check from Levin at gun point. The prosecutor did 
not argue that Levin's credit cards also were taken by force or 
fear. Instead, he argued that Pittman's possession of Levin's 
credit cards the following day showed that Pittman participated 
in the murder and that Pittman went to New York to make it look 
like, if anything happened to Levin, it happened in New York. 
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•Microgenesis of North America,• •swiss Cashiers Checks,• and 

•create a file.• 

Defendant's possession of a $1.5 million Swiss check 

and the Microgenesis agreement, both bearing Levin's signature, 

on the day following Levin's unexpected disappearance along 

with Pittman's appearance in New York the following day with 

Levin's credit cards provide an equally plausable criminal 

explanation of the events. No other evidence was necessary to 

provide the corpus delicti of robbery. 

F. PROSEetr1'QRIAL MISCONDUCT 

Defendant's claim of prosecutorial misconduct is based 

on a series of remarks by the prosecutor in his·final rebuttal 

argument that there was no reasonable explanation for certain 

items of evidence; that Barens failed to explain other items of 

evidence during his closing argument; and that the defense 

failed to offer evidence of a search for Levin in Arizona. 

Defendant contends the prosecutor's arguments were merely a 

ploy to avoid the restriction contained in Griffin v. 

California (1965) 380 u.s. 609, 615 against making express or 

implied negative comments about a defendant's decision not to 

testify. 
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V~rtually, the same arguments were advanced and found 

to be unmeritorious in People v. Miller (1990) 50 Ca.l.3d 954, 

996-997 and People v. Bethea (1971) 18 Cal.App.3d 930, 

936-937. ••Although Griffin prohibits reference to a 

defendant's failure to take the stand in his own defense, that 

rule does not extend to comments on the state of the evidence 

or on the failure of the defense to introduce material evidence 

or to call logical witnesses. [Citations.]'" (People v. 

Miller, supra, at p. 996.) 

There is a qualitative difference between arguments 

which suggest there has been no "denial" or "refutation" of the 

People's evidence and arguing that the defense has failed to 

"explain" certain items of evidence. (See e.g. People v. 

Geoviannini (1968) 260 Cal.App.2d 597, 603-605; People v. 

Northern (1967) 256 Cal.App.2d 28, 30-31; People v. Ham (1970) 

7 Cal~pp.3d 768, 778-779, disapproved on other grounds in 

People v. Compton (1971) 6 Cal.3d 55, 56-60.) For example, 

"the word 'denial' connotes a personal response by the accused 

himself. Any witness could ·•explain' the facts, but only 

defendant himself could 'deny' his presence at the crime 

scene.• (People v. Vargas (1973) 9 Cal.3d 470, 476.) 

In the context of this circumstantial evidence case in 

which the defendant used cross-examination of People's 
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witnesses and presented his own witnesses to provide alternate 

explanations of incriminatory evidence, we do not read the 

prosecutor's argument as a commentary on defendant's failure to 

testify. 

G. DISCOVERY OF IMPEACHMENT EVIDENCE 

RELATING TO •THE HOLLYWOOD HOMICIDE• 

Defendant contends he was prejudiced by being denied 

access to police records concerning the death of Richard Mayer 

in a Hollywood motel during October 1986. The procedural 

aspects of this discovery issue, which came to be known as "the 

Hollywood homicide,• spanned a three month period. On 

December 2, 1986, two months before opening statements, the 

prosecution disclosed that Karny was a possible suspect in the 

Hollywood homicide investigation and offered to provide the 

defense with any future investigation reports. Just the day 

before this disclosure, defense counsel had received a 

stenciled note, signed ••Friend of Honest Cop,•• which stated 

that there was a cover-up by Hollywood Division police officers 

regarding a murder at the Hollywoodland Motel involving Karny. 

On December 4, the defense filed a formal noticed 

motion for discovery of all information relating to the 

Hollywood homicide. The hearing on the motion was set for 

457

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 201 of 249



1'%111 • 

.. 142 • 

December 11, 1986. In support thereof, defense counsel stated 

in a sworn declaration that he was·informed and believed the 

investigation into the homicide and the prosecution of Karny 

was being deliberately delayed by the prosecution and its 

agents in order to induce Karny •to continue bearing false 

witness" against defendant and •to pr~sent Karny in a false 

light." He further alleged on information and belief that on 

November 25, 1986, a meeting had been held in the offices of 

the Los Angeles County District Attorney in which high-ranking 

members of that office were present along with Vance, the 

prosecutor in the Eslaminia case, in which a •decision to delay 

and/or kill the investigation of Karny for the homicide" was 

discussed. 

On December 9, 1986, the prosecution filed points and 

authorities in support of a motion to exclude any reference to 

KarnyLs possible connection with the unsolved Hollywood 

homicide and submitted the declaration of John Vance, in which 

Vance denied attending a meeting described by Barens, and 

further denied that he participated in a discussion to ••kill 

the investigation.•• 

On December 10, 1986, the defense took the discovery 

motion off calendar and the matter was recalendared upon 

defense request for January 14, 1987. On January 13, 1977, the 

Los Angeles Police Department submitted two sworn declarations 
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Hollywood homicide. Detective Diaz swore that he had 

definitely eliminated Karny as a suspect in the case. 

143. 

Based upon the elimination of Karny as a suspect, the 

Los Angeles Police Department asserted that its investigative 

file was no longer discoverable and was privileged under 

Evidence Code section 1040, subdivision (b) and invited the 

court to review its file in camera pursuant to Evidence Code 

section 915, subdivision (b). The department's claim of 

privilege was based upon Detective Diaz's declaration that the 

homicide remained unsolved and release of information regarding 

the investigation would jeopardize his effectiveness in 

investigating and solving the case as others might become privy 

to information known only to the perpetrator(s) and the 

police. The court indicated its intention to review the 

investigative files in.camera and set into motion the 

procedures for that review. 

However, the next day, defendant formally withdrew his 

request for the Hollywood homicide files for •good faith, 

tactical• reasons which defense counsel refused to 
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explain.~/ With the motion no longer before the court, both 

the defense and prosecution objected to the court reviewing any 

documents contained in the police file. Accordingly, and with 

reluctance, the court agreed not to hold its previously 

scheduled in camera review of the files. 

Subsequently, on March 3, 1987, the matter was brought 

back before the court upon a similar motion filed by Pittman. 

Defendant filed a brief notice of joinder in Pittman's motion 
-

without submitting any supporting affidavits as to why there 

had been a sudden change of tactics and failed to appear to 

argue the motion. Pittman's motion was heard and denied on 

March 5, 1987, just six court days before Karny took the 

witness stand. Based upon the original affidavits on file, the 

court found no necessity to hold an in camera review of the 

Hollywood homicide files, finding no special consideration was 

lal The court was perplexed at Barens' formal withdrawal of 
his motion and objection to its in camera review of the file, 
but stated it understood Barens was abandoning that phase of 
the case. Barens replied that all he was doing was 
•withdrawing the motion in this forum,• that there is another 
case where things are going on and that •inextricably ••• 
these things tend to overlap.• On December 2, 1986, when the 
matter was first discussed in chambers, the court approved 
defendant discussing the matter with the lawyer representing 
him in the Eslaminia case. 
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we have set forth the time frame in which the matter 

was brought before the court because •[d]iscovery procedures 

should be conducted during the pretrial period, thereby 

providing all parties concerned with a fair opportunity to 

litigate whatever controversies may arise and avoiding the need 

to interrupt, stay, or compromise the trial. Even though the 

burden of producing the information sought may not itself be 

great, the very fact of being confronted with a discovery 

motion after the trial has commenced may jeopardize the 

prosecution and result in a serious interruption of the trial 

and harassment of counsel." (City of Alhambra v. Superior 

Court (1988) 205 Cal.App.3d 1118, 1139, (cone. opn. of 

Danielson J.) 

iii On the same date, the prosecution requested an order 
prohibiting any type of electronic media coverage of Karny's 
testimony. In support thereof, the prosecution filed a 
declaration by Special Agent Oscar Breiling in which he stated 
that in late 1985 he had learned of a plot to kill Karny and, 
as a result, he had placed Karny in a witness protection 
program. ·He also stated that Karny had been •framed" for the 
Hollywood homicide and after an •in depth investigation" Karny 
had been eliminated as a suspect in that case. 

.. 
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In the present case, the prosecution had provided 

timely notice of the Hollywood homicide to the defense and the 

defense failed to provide any explanation or justification for 

removing the matter from the earlier calendar date. The delay 

in seeking discovery was reason alone for denying the requested 

discovery since the delay was not fully and satisfactorily 

explained and justified or shown to be essential to the defense. 

In addition to the delay in seeking discovery, the 

record fails to show that the information in the Hollywood 

homicide file would reasonably assist defendant in preparing 

his defense. •A motion for discovery by an accused is 

addressed to the sound discretion of the trial court, which has 

inherent power to order discovery in the interests of justice. 

[Citations.] [,f] An accused, however, is not entitled to 

inspect material as a matter of right without regard to the 

adverse effects of disclosure and without a prior showing of 

good cause.• (Hill v. Superior Court (1974) 10 Ca1~3d 812, 

816-817; Ballard v. Superior Court (1974) 64 Cal.2d 159, 167.) 

An affidavit or declaration may be considered by the 

trial court in support or opposition to a motion. (Code Civ. 

Proc., SS 2009, 2015.5; S 1102.) •where there is a ~ubstantial 

conflict in the facts presented by affidavits, the 

determination of the controverted facts by the trial court will 

not be disturbed on appeal. [Citation.] These rules are 
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applicable in a criminal matter.M (People v. Kirk (1952) 109 

Cal.App.2d 203, 207.) 

Applying these rules to the present case, we cannot say 

as a matter of law or fact that the court abused its discretion 

in determining there was insufficient cause to conduct an in 

camera hearing to review the police files in question. While 

the court could consider the declarations fi~ed by the 

attorneys for defendant and Pittman based upon their 

information and belief that Karny wa·s a possible suspect in the 

Hollywood homicide (see e.g. City of Santa Cruz v. Municipal 

Court (1989) 49 Cal.3d 74, 93), their evidentiary significance 

was of far less weight than the declarations filed in 

opposition to defendant's discovery motion. 

The declarations of the investigating officer were 

based upon his personal knowledge. In his sworn declaration, 

Detective Ruiz declared, MMy partner and I are actively 

investigating this homicide. Based on the investigation that 

has been done so far Dean Karny has definitely been eliminated 

as a suspect in the Hollywood homicide.M We conclude that 

the trial court was warranted in finding from Detective Ruiz's 

affidavits that there was no plausible justification for 

inspection of the records. 

. 
' 
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H. KARNY' S STATE BAR FILE 

The defense served a subpoena duces tecum upon the 

State Bar of California seeking any documents relating to Karny 

which could lead to Karny's impeacPffient or which tended to show 

a bias, interest or motive on his part ~o give false testimony 

against defendant. The State Bar turned over two of its files 

which contained matters already made public but claimed its 

remaining five files were confidential and privileged. 

The court conducted an in camera review1QI of the 

remaining files, designated as files 3 through 7, found nothing 

which could be helpful to the defense, upheld the privileges 

asserted ~Y the State Bar and refused to make any of the files 

available to the defense. Defendant claims he had a right to 

determine for himself whether the State Bar's files would be 

helpful to the defense and questions whether, in fact, the 

files were privileged. 

221 As in People v. Barnard (1982) 138 Cal.App.3d 400, 405, 
footnote 1, no issue has been raised as to the sufficiency of 
appellant's preliminary showing of relevancy. Therefore, we 
follow the example of the parties and the trial court and 
assume that an adequate showing was made in the first instance 
to require the in camera hearing. 
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In answer to defendant's question, the files were 

privileged. The State Bar is a •public entity,• and the 

information it acquires in confidence is privileged. (See Gov. 

Code, §§ 6001, 6252, subd. (a), 6254, subd. (f); Evid. Code, §§ 

195, 200, 1040, subds. (a) & (b); Chronicle Pub. Co. v. 

Superior Court (1960) 54 Cal.2d 548, 566, 570-573; Reznik v. 

State Bar (1969) 1 Cal.3d 198, 204-205; Brotsky v. State Bar 

(1962) 57 Cal.2d 287, 302-303; Affierican Federation of State 

etc. Employees v. Regents of University of California (1978) 80 

Cal.App.3d 913, 918.) 

Defendant had no right to inspect files to which a 

claim of privilege was asserted. It is the duty of the court 

to make the preliminary determination as to whether official 

information is privileged and it may examine records in camera 

if necessary in order to make that determination. (Evid. Code, 

§§ 400, 402, 915 subd. (b); American Federation of State etc. 

Employees v. Regents of University of California, supra, 80 

Cal.App.3d at p. 916; In re Muszalski (1975) 52 Cal.App.3d 475, 

482.) The records inspected by the court in camera were sealed 

and made part of the record for review on appeal. This 

procedure provides a reasonable compromise between defendant's 

desire to determine for himself the relevance and importance of 

the material and the confidentiality of those items not related 

to the case. (People v. Roberts (1992) 2 Ca1.4th 271, 302; In 
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re Waltreus (1965) 62 Cal.2d 218, 223-224; People v. Barnard, 

supra, 38 Cal.App.3d at p. 407.) 

The State Bar records have been transmitted to this 

court for our review with the exception of file 7. The trial 

transcript reveals and ou~ in camera review of files 3 through 

6 confirms that, with one exception, each file contains 

information acquired in confidence and each is subject to the 

official information privilege. (Evid. Code, § 1040, subd. 

(a); Chronicle Pub. Co. v. Superior Court, supra. 54 Cal.2d at 

p. 566.) File 3 contains information regarding a complaint 

made by Karny against an attorney arising out of a fee dispute 

in a civil case; file 4 contains two applications by Karny to 

take the State Bar examination and responses to the State Bar's 

confidential questionnaires sent to Karny•s references in 

connection therewith; file 5 contains letters from people 

concerned about Karny•s suitability to be admitted to the bar 

and the St~te Bar's respons~s thereto; file 6 contains letters 

and notes of the State Bar attorney and investigator concerning 

their investigation of Karny and file 7 is alleged to contain 

communications between the State Bar's attorney and the State 

Bar's Subcommittee on Moral Character and the Committee of Bar 

Examiners. 

Thus, the issue before us is whether the court abused 

its discretion by its implied determination that the necessity 

for preserving the confidentiality of the information 
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outweighed the necessity for disclosure in the interest of 

justice--the principle which also guides our in camera 

determination. (Evid. ·Code, § 1040, subd. (b) (2); Shepherd v. 

Superior Court (1976) 17 Cal.3d 107, 124-126; Pitchess v. 

Superior Court (1974) 11 Cal.3d 531, 538; American Federation 

of State etc. Employees v. Regents of University of California, 

supra, 80 Cal.App.3d at p. 918.) 

We find no abuse of discretion with respect to the 

court's determination regarding file 3. Complaints about 

attorneys are highly confidential unless they result in 

disciplinary action. Maintaining the confidentiality of such 

complaints protects attorneys against the •irreparable harm• 

which can be caused by publicity where groundless charges have 

been made. (Chronicle Pub. Co. v. Superior Court, supra, 54 

Cal.2d at p. 569.) Karny could be subject to impeachment if it 

turned out that the charges filed by Karny against the attorney 

were groundless. Nevertheless, Karny's complaint arose out of 

a collateral matter not directly relevant to defendant's 

trial. On balance, the attorney's right to privacy and to be 

protected against •irreparable harm• outweighed defendant's 

right to possible impeachment on a collateral matter. 

We also find no abuse of discretion with respect to 

file 4's responses to questionnaires about Karny. People who 

provide information to the State Bar about applicants have a 

right to expect the information they provide will remain 

467

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 211 of 249



II 152. 

confidential so they will speak freely and honestly without 

fear of repercussion. The State Bar must be able to assure 

confidentiality to its respondents during the course of its 

admission proceedings or the State Bar cannot fulfill its 

obligation to evaluate the moral fitness of persons to become 

members of the bar. (See e.g. Chronicle Pub. Co. v. Superior 

Court, supra, at pp. 566-567.) Our review of such items in 

file 4 reveals no information bearing any relevancy to the 

evidence received at trial or that would be helpful to the 

defense. No disclosure was required. 

However, other information contained on Karny's bar 

applications, also located in file 4, was not entitled to such 

a high degree of confidentiality. State Bar applicants 

obviously understand that they are accorded a much lesser 

standard of privacy inasmuch as they must disclose personal 

information in order for the State ~ar to investigate their 

moral character. 

Here, Karny's bar applications, executed under penalty 

of perjury, omitted the addresses of the apartments in which he 

had resided with defendant and omitted all relationships with 

the BBC and it's various business enterprises contrary to his 
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testimony at trial.1l/ Defendant's interest in·obtaining prior 

inconsistent statements executed under penalty of perjury 

directly contradicting Karny's testimony outweighed any 

necessity for preserving the confidentiality of that 

information and it should have been disclosed. The court's 

refusal to disclose such information in Karny•s bar 

applications was an abuse of discretion. 

Nevertheless, we find no prejudice arising from such 

error. Evidence that Karny lied to the State Bar in hopes of 

hiding his involvement with the BBC to gain admission to the 

State Bar, is unlikely to have altered the jury's view of his 

credibility. Karny had been exposed to substantial impeachment 

and the jury was instructed to view his testimony with greater 

care than the testimony of other witnesses. Cross-examination 

of Karny regarding false statements on his bar application is 

unlikely to have persuaded the jury that Karny was not privy to 

inside information about the BBC as defendant now suggests on 

appeal. Karny's close identification with defendant and the 

BBC was corroborated by a number of·witnesses including defense 

witness, Brooke Roberts. A misapplication of Evidence Code 

21/ This information is no longer confidential having been 
disclosed during the course of discovery by order of the court 
in the Eslaminia trial. 
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section 1040 does not result in prejudice where the witness has 

been thoroughly impeached by other means. (People v.Roberts, 

supra, 2 Cal.4th at p. 302; People v. Gonzalez (1990) 51 Cal.3d 

1179, 1241-1242; Delaware v. Van Arsdall (1986) 475 U.S. 673, 

683-684.) 

Turning to the contents of file 5, we find no abuse of 

discretion by the trial court. Nothing contained in the 

letters requesting an investigation of Karny's moral character 

was based upon the personal knowledge of the informants. 

Rather, it was based upon information contained in published 

news articles. Accordingly, the necessity for preserving the 

confidentiality of the complainant's identity outweighed the 

necessity for disclosure. (Chronicle Pub. Co. v. Superior 

Court, supra, at pp. 566-567.) 

A different situation is presented by file 6 in that 

some of the information contained therein was not acquired in 

confidence. A State Bar investigator spoke to the 

investigating officers and prosecutors involved in prosecuting 

defendant who provided information about Karny's involvement in 

the deaths of Levin and Eslaminia as well as information 

regarding the promises made to Karny to obtain his testimony in 

both cases. The same information had been disclosed by such 

officials to the defense. Therefore, such information was not 

acquired in confidence by the State Bar. Information which is 
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not provided in confidence or which is no longer confidential 

because it has been provided to the defense is not prjvileged 

just because it has been placed in an •investigatory file.• 

(Evid. Code § 1040 subd. (a); Williams v. Superior Court (1993) 

5 Cal.4th 337, 355; People v. Roberts, supra, 2 Ca1.4th at p. 

302.) Thus, the court erred in denying defendant access to the 

non-privileged information located in file 6.72/ 

To the extent that file 6 contains inter-office 

conununic.ations between the State Bar • s investigator and the 

State Bar's legal counsel reflecting thought processes and 

recommendations based upon information obtained in confidence 

during the course of Karny's investigation, such documents are 

protected from disclosure by the.work-product doctrine. 

(People v. Collie, supra, 30 Cal.3d at p. 59; Code of Civ. 

Proc., S 2018, subd. (b).) Unless such documents could lead to 

relevant evidence, the necessity to preserve such confidential 

communications outweighs any necessity for disclosure. In our 

11! We express no opinion as to whether the failure to 
disclose such documents was prejudicial because neither 
defendant nor respondent have had an opportunity to view the 
documents and to brief the issue. Counsel wishing to pursue 
discovery of this information may seek an order for their 
disclosure in connection with the related habeas corpus 
petition in case No. 8059613. 
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view no items met that standard and therefore no injustice 

occurred by their non-disclosure in this case. 

Finally, we look to whether the court erred in not 

ordering disclosure of the contents of file 7.Zl/ The State 

Bar claimed this file came within the attorney-client privilege 

in that its documents contained confidential communications 

from the State Bar's attorney to State Bar committees and its 

executive director. Public entiti~s and their attorneys may 

assert the attorney-client privilege. Such privilege applies 

to legal opinions formed and advice given by the legal counsel 

in the course of the attorney-client relationship with the 

public entity. (Roberts v. City of Palmdale (1993) 5 Cal~4th 

363.) 

There is no dispute that the documents meet this 

definition and we have encountered no argument in this case 

2l/ The information contained in file 7 was not disclosed to 
the trial court or this court in chambers pursuant to Evidence 
Code section 915, subdivision (b) as the State Bar did not 
claim they were covered by the official information privilege 
contained in Evidence Code section 1040. The State Bar claimed 
they were subject to the absolute protection provided by the 
attorney-client privilege. (Evid. Code, S 952; Pen. Code, 
S 1054.6; Code of Civ. Proc., S 2018, subd. (c).) No order for 
disclosure of the documents was required in order to rule on 
said claim. (Evid. Code, S 915, subd. (a).) 
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which persuades us that the defendant's right to discovery 

outweighs the strong policy supporting the need for the State 

Bar to keep its attorney's communications about Karny 

confidential. We find no abuse of discretion. 

I. JQRY IRSTBUCTIONS 

Defendant contends numerous errors in jury instructions 

denied him a fair trial.74/ 

1. Instruction on the Role of the Court 

We begin with the court's modification of CALJIC No. 

17.30 the underscored portions of which defendant claims gave 

the jury a mixed message and allowed the jury to imagine what 

sort of comment the court would have given· had it so chosen: 

•1 have not intended by anything I have said or done, or by any 

74/ Some of the errors claimed with respect to jury 
instructions have been analyzed and addressed in earlier parts 
of this opinion and, therefore, are not included in this 
section. 
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questions that I may have asked, or by any ruling I may have 

made, to intimate or suggest what you should find to be the 

facts on any questions submitted to you, or that I believe or 

disbelieve any witness. [,] If anything I have done or said 

has seemed to so indicate, you will disregard it and form your 

own opinion. [,] You are to disregard any verbal exchanges 

between counsel and the court or any differences among us on 

rulings made.by the court. The decision as to the guilt or 

innocence of the defendant is to be decided solely by you on 

the evidence received and on the court's instructions. I 

express no opinion as to the guilt or innocence of the 

defendant. The participation by the court in the questioning 

of witnesses is encouraged by our Supreme Court which has 

stated that there should be placed in the trial judge's hands 

more power in the trial ~f jury cases and make him a real 

factorin the administration of justice in such cases instead 

of being in the position of a mere referee or automaton as to 

the ascertainment of the facts. Although I am vested with the 

power to comment on the facts in the case and to express my 

opinion on the merits of the case, I have nonetheless refrained 

and do refrain from doing so letting you be the final and sole 

judges of the facts and the guilt or innocence of the 

defendant.• 
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As respondent correctly points out, "[t]here were 

verbal exchanges between the court and counsel and 

disagreements among them concerning the court's evidentiary 

rulings; there were questions asked of witnesses by the court; 

and there were statements by counsel in response to those 

questions suggesting [incorrectly] that the court was acting 

inappropriately in questioning witnesses." ·Thus, we agree with 

respondent that it was appropriate for the court to instruct 

the jury on how they should view those matters. 

The trial court's instruction was a correct statement 

of the law governing the court's right to participate in the 

trial. (People v. Rodriquez, supra, 42 Cal.3d 730, 766; People 

v. Brock (1967) 66 Cal.2d 645, 650; People v. Rigney (1961) 55 

Cal.2d 236, 241; People v. Ottey, supra, 5 Cal.2d at pp. 

722-723.) We find no error. 

2. Refusal of Time of Offense Instruction 

Defendant cites a number of cases indicating that when 

the date and time of an offense is material the judge has an 

obligation to instruct the jury to limit its consideration to 

the time period covered by the defendant's alibi. (People v. 

Jones (1973) 9 Cal.3d 546, 556, overruled on other grounds in 
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Hernandez v. Municipal Court (1989) 49 Cal.3d 713; People v. 

Wrigley (1968) 69 Cal.2d 149, 157; People v. Brown (1960) 186 

Cal.App.2d Supp. 889, 892-894; People v. Neighbors (1947) 79 

Cal.App.2d 202, 204; People v. Morris (1906) 1, 8-9.) Thus, he 

contends the court erred by refusing the following preferred 

instruction: [,] The prosecution evidence has fixed the crime 

charged as occurring on June 6, 1984. · The defendant has 

offered an alibi for that day. In light of the defendant's 

alibi defense, the time the alleged ·offense was committed. 

becomes material. The jury is limited in its consideration of 

the evidence to the period which the prosecution has selected 

as the time of the commission of the offense charged. If you 

have a reasonable doubt that the offense was committed on that 

particular day the defendant is entitled to an acquittal." 

Defendant cites cases for a correct principle of law, 

but which are not applicable to the instant case. In each of 

the alibi cases cited by defendant, the jury was misinstructed 

by the court that they could convict the defendant if they 

found the offense had occurred at any time instead of at the 

time testified to by the prosection witnesses. In the present 

case, the jury was not misinstructed. Rather, instead of the 

defense's requested instruction, the court gave the following 
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standard alibi instruction set forth in CALJIC No. 4.50: [,rl 

The defendant in this case has introduced evidence for the 

purpose of showing that he was not present at the time and 

place of the commission of the alleged offense for which he is 

here on trial. If, after a consideration of all the evidence, 

you have a reasonable doubt that the defendant was present at 

the time the crime was committed, he is entitled to an 

acquittal." 

There was no argument or theory upon which the jury 

could have believed that if Levin was murdered, he was murdered 

at some time other than on the night of June 6, 1984. Thus, 

CALJIC No. 4.50 was a proper instruction on the law. No other 

or additional instructions were nepessary or appropriate. 

(People v. Wright (1988) 45 Cal.3d 1126, 1134-1135.) 

3. Adoptive Admissions 

Defendant asserts that the court had a sua sponte duty 

to instruct the jurors pursuant to CALJIC No. 2.71.5 because of 

his lengthy silence when confronted with the •seven pages" by 

477

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 221 of 249



162. 

Detective Zoeller.221 In our view, the giving of CALJIC No. 

2.71.5 would have been more harmful to defendant than helpful. 

First, it is highly unlikely that the jury would not 

have found the foundational elements present as this evidence 

was not contradicted. Secondly, in light of the fact that the 

jury was instructed pursuant to CALJIC No. 2.03 that 

defendant's false or deliberately misleading statements could 

be considered as tending to prove a consciousness of guilt, 

and given that defendant stipulated that the "seven pages" were 

in his handwriting, defendant's silence which was followed by 

his denial of any knowledge of the "seven pages" would have 

over-emphasized the consciousness of guilt circumstance 

~I CALJIC No. 2.71.5 provides: "If you should find from the 
evidence that there was an occasion when [a] ... defendant, 
1) under conditions which reasonably afforded him an 
opportunity to reply, 2) failed to make a denial [or] [made 
false~evasive or contradictory statements] in the face of an 
accusation, expressed directly to [him] • • . or in [his] . . • 
presence, charging [him] • • • with the crime for which such 
defendant now is on trial or tending to connect [him] . . . 
with its commission, and 3) that [he] ••• heard the 
accusation and understood its nature, then the circumstance of 
[his] • • • [silence] [and] [conduct] on that occasion may be 
considered against [him] • • • as indicating an admission that 
the·accusation thus made was true. Evidence of such an 
accusatory statement is not received for the purpose of proving 
its truth, but only as it supplies meaning to the [silence] 
(and] [conduct] of the accused in the face of it. Unless you 
find that ••• [the] defendant's [silence] [and] [conduct] at 
the time indicated an admission that the accusatory statement 
was true, you must entirely disregard the statement." 
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permitted by CALJIC No. 2.71.5. Accordingly, defendant 

benefitted by the failure to give CALJIC No. 2.71.5 and it is 

not reasonable to conclude on these facts that a result more 

favorable to defendant would have occurred had the instruction 

been given. (People v. Epperson (1985) 168 Cal.App.3d 856, 

862; People v. Watson, supra, 46 Cal.2d at p. 836.) 

Defendant's contention that CALJIC.No. 2.71.5 should 

have been given with respect to Pittman's silence when 

defendant informed the BBC members at the June 24 meeting that 

he and Pittman had •knocked off• Levin is equally without 

merit. That issue was not in dispute. Both Karny and Brooke 

.Roberts testified to the occurrence. The only dispute was 

whether defendant was telling the truth or fabricating a story 

to save the BBC. Pittman's silence was of no consequence;~/ 

he was either silent because he and defendant decided to 

fabricate a story or because they agreed to tell the truth. 

T~e giving of CALJIC No. 2.71.5 would not have guided the jury 

in resolving that issue. Thus, even assuming that the 

instruction, which refers to the consciousness of guilt of 

defendants not their accomplices, was applicable in this case, 

~I Furthermore, Pittman was not entirely silent. According 
to Roberts, Pittman told her after the meeting that they had 
not killed Levin. 
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the failure to give it was harmless. (People v Smith, supra, 

187 Cal.App.3d at pp. 679-680; People v. Epperson, supra, 168 

Cal.App.3d at p. 862; People v. Watson, supra, 46 Cal.2d at p. 

836.) 

4. Lack of Unanimity Instruction on Robbery Charge 

Defendant also contends that some jurors could have 

found him guilty of robbery based upon the taking of the $1.5 

million check while others could have found him guilty based 

upon taking Levin's credit cards. Therefore, he argues the 

court had a sua sponte duty to give the jury the unanimity 

instruction set forth in CALJIC No. 17.01 with respect to the 

robbery charge.11/ 

77/ If given, CALJIC No. 17.01 would have read as follows: 
•The defendant is accused of having committed the crime of 
robbery. The prosecution has introduced evidence tending to 
prov~that there is more than one [act] ••• upon which a 
conviction ••• may be based. Defendant may be found guilty 
if the proof shows beyond a reasonable doubt that [he] . . . 
committed any one or ·more of such [acts] ..•• However, in 
order to return a verdict of guilty, ..• all jurors must 
agree that [he] ••• committed the same [act] ••. or 
[acts] •••• It is not necessary that the particular [act] 
••• agreed upon be stated in your verdict.• 

164. 
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closing argument, the prosecution relied on only one act-- the 

forcible taking of the $1.5 million check, as the basis of the 

robbery charge. 

165. 

Our search of the transcript reveals no instance in 

which the prosecutor argued or that the defendant believed 

that, in the alternative, the taking of Levin's credit cards 

also could be construed as the basis of the robbery charge. 

Where the prosecutor has elected, as he did in this case, to 

rely on one act to form the basis of the charge, and where the 

defense is an alibi for the time that the robbery and murder 

were alleged to have occurred, and where the jury's verdict 

implies that it did not believe the defense offered, the 

failure of the court to instruct pursuant to CALJIC 17.01 is 

not prejudicial error. (People v. piedrich (1982) 31 Cal.3d 

263, 280-283; People v. Deletto (1983) 147 Cal.App.3d 458, 

464-473; People v. Gonzalez (1983) 141 Cal.App.3d 786, 790-792; 

People v. Madden (1981) 116 Cal.App.3d 212, 216 fn. 4; People 

v. M¢Intyre (1981) 115 Cal.App.3d 899, 908-911; People v. 

LaMantain (1949) 89 Cal.App.2d 699, 701.) 

.. 
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s. Reasonable Doubt Instruction 

In a supplemental brief, defendant contends that CALJIC 

No. 2.90 improperly equates reasonable doubt with moral 

certainty and thus violates his federal constitutional right to 

due process.2a/ In support of his position, defendant relies 

on the decision of the United States Supreme Court in~ v. 

Louisiana (1990) 498 U.S. 39. 

Defendant's contention is without merit. This issue 

has specifically been addressed and decided adversely to 

defendant by our Supreme Court in People v. Sandoval (1992) 4 

Cal.4th 155, 185-186; People v. Johnson (1992) 3 Cal.4th 1183, 

1234-1235; People v. Morris (1991) 53 Cal.3d 152, 214; and 

2al The trial court instructed the jury as to reasonable doubt 
in the language of CALJIC No. 2.90, which reads: 

•A defendant in a criminal action is presumed to be 
innocent until the contrary is proved, and in case of a 
reasonable doubt whether [his] guilt is satisfactorily shown, 
[he] is entitled to a verdict of not guilty. This presumption 
places upon the People the burden of proving. [him] guilty 
beyond a reasonable doubt. [,] Reasonable doubt is defined as 
follows: It is not a mere possible doubt; because everything 
relating to human affairs, and depending on moral evidence, is 
open to some possible or imaginary doubt. It is that state of 
the case which, after the entire comparison and consideration 
of all the evidence, leaves the minds of the jurors in that 
conduction that they cannot say they feel an abiding 
conviction, to a moral certainty, of the truth of the charge." 
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People v. Jennings (1991) 53 Cal.3d 334, 385~386. In People v. 

Sandoval, the Supreme Court held, •(a)s we noted in Jennings 

and Johnson, despite use of the term •moral certainty• in 

CALJIC No. 2.90, the instruction does"not suffer from the flaws 

condemned in ~ v. Louisiana (citation) 4 Cal.App.4th 155, 

186.•ll/ 

J. LIMITATIONS ON VOIR DIRE 

Defendant urges this court to remand his case for 

retrial so that the following two questions can be asked on 

voir dire of a new jury: 1) •This case might be closely 

followed by local, state, national, and international 

electronic and print media. What does that fact indicate to 

you •••• ? and 2) Would you be more likely to find the 

defendant guilty or innocent because of the fact of the media's 

coverage of this case?• Defendant contends that because these 

two questions were eliminated by the court at his trial, he was 

unable to weed out those jurors who had biases against him 

2i/ The United States Supreme Court has granted certiorari in 
Sandoval v. California (September 28, 1993) ___ u.s. [62 U.S.L. 
Week 3241].) 
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which were triggered, not by what they had read, seen or heard, 

but by the mere •existence• of the media coverage itself, i.e. 

the lights, cameras, and microphones. 

It is clear that where a case generates widespread 

public~ty, the content of that publicity can have an impact on 

a person's ability to serve as an impartial juror. In such a 

case, the court may have a duty to make an inquiry adequate to 

uncover any prejudices caused by such publicity. (See e.g. 

United States v. Pellinger (7th Cir. 1972) 472 F.2d 340, 375.) 

On the other hand, it is not clear that there is any 

correlation between the ~ that a case generates publicity 

and prejudice in the minds of potential jurors. Courts have 

considerable discretion to •contain voir dire within reasonable 

limits• and need not permit inordinately extensive questioning 

based merely on counsel's speculation that someone "might• be 

prej~diced by the presence of the media. (See e.g. People v. 

Williams (1981) 29 Cal.3d 392, 408; Mu'Min v. Virginia 

(1991) _U.S .. _; 114 L.Ed.2d 493, 508-510; 111 S. Ct. 

1899.) Reversal is required only if the doctrine is actually 

relevant, and the excluded questions are found •substantially 

likely to expose strong attitudes antithetical to defendant's 

cause.• (People v. Williams, supra, 29 Cal.3d at p. 410; 

People v. Fuentes (1985) 40 Cal.3d 629, 639; emphasis added.) 
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The voir dire examination regarding the widespread 

publicity generated by this case was by no means perfunctory. 

we note that defendant does not claim that he was disallowed 

from questioning prospective jurors as to the content of media 

reports, i.e. whether they had been influenced by reading or 

hearing prejudicial and biased media accounts of the case. In 

fact, the jurors were thoroughly questioned during individual 

voir dire as to their exposure to pretrial publicity, whether 

the publicity would have any impact on their impartiality, and 

whether they would still be able to render a verdict based only 

on the ev~dence presented in court. 

Nor was counsel totally precluded from asking the 

questions by the court's ruling. Two jurors were questioned by 

both the court and counsel with respect to the fact the case 

was generating publicity. During Hovey voir dire, juror 

Clements stated she had seen some television cameras in the 

hall and some reports on the evening news. When asked what 

conclusions she drew from the media attention, she reponded 

that she assumed it was an important case because the last time 

she served ~s a juror she saw no cameras in the hall. When 

asked what she meant by •important case,• she responded, 

•Publicity attracted.• During general voir dire, Chier asked 

juror Simon, without any objection from the court or the 

prosecutor, •1 take it, you probably have not been able to 
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avoid noticing that there has been some press around the 

hallway from time to time. What does it suggest to you, if 

anything, the fact that there are news cameras around here from 

time to time?• Simon replied, •That this is an intere·sting 

case.• Chier then asked, •And does it suggest to you or in any 

way imply that Mr. Hunt is guilty of anything?• Simon 

answered, •No.• Chier•s follow up question reemphasized that 

the defendant was presumed to be innocent which Simon indicated 

she understood. All of the subsequent jurors were asked 

whether their answers to all of the questions put to the other 

prospective jurors would be substantially the same. Thus, the 

issue was raised, notwithstanding the judge•s ruling, 

sufficiently early in the general voir dire as to give all but 

one of the jurors who ultimately served on the case the 

opportunity to answer the questions. 

Given the foregoing record and the purely speculative 

theory that the ~ of publicity alone might generate 

prejudice, we find this contention wholly without merit. 

K. DEFERDART'S RIGHT TO BE PRESENT 

Defendant contends that his absence from a number of 

conferences held in chambers and at the bench prejudiced his 

trial. Specifically, he states that he should have been 
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present l) on January .15, 1987, when the court appointed Barens 

to represent him; 2) when the court decided to distribute the 

•.seven pages• to the jury; 3) when Barens was asked his 

tactical reason for eliciting evidence that defendant had asked 

to speak to his attorney when confronted with the •seven 

pages•; 4) when Barens objected to the judge's gestures during 

testimony of defense witnesses; 5) at the hearing regarding the 

juror's •recipe of the week•; and 6) at all conferences in 

which the court used strong language to chastise Chier. 

Defendant's basic assertion is-that an informed client serves 

as an important check against counsel's errors and omissions. 

Defendant's arguments are, in reality, a restatement of 

his earlier complaints that he was denied the effective 

assistance of counsel. His reliance upon cases such as People 

v. Ebert (1988) 199 Cal.App.3d 40, 44-47 and People v. ~ 

(1965) 233 Cal.App.2d 143, 147-150 is misplaced inasmuch as 

those cases involved instanc~s where the defendant's attorney 

actually and fundamentally undermined the defense. In ~, 

the defendant's attorney privately exposed to the judge and 

prosecutor details of his client's defense, and that he did not 

intend to call the defendant as a witness because he believed 

he would be suborning perjury. (People v. ~, supra, at p. 

148.) In Ebert, the defendant's advisory counsel moved to 

withdraw because she believed, perhaps incorrectly, that the 
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defendant planned to present false testimony. If defendant had 

been present he may have corrected the erroneous impression. 

Instead, the attorney withdrew from the case and defendant was 

deprived of All assistance of counsel at his trial. (People v. 

Ebert, supra, at p. 43.) 

In the present case, defendant was fully aware of the 

basis upon which his attorneys were appointed to represent him 

and the compensation they were to receive well before the 

evidentiary phase of the trial began. The judge's attitude 

toward Chier was evident before, during, and after the guilt 

verdict, yet, defendant made it clear that he wished to retain 

the services of Chier. We have previously rejected each of 

defendant's complaints about his legal representation finding 

that counsel's representation was competent. His counsel did 

not engage in any conduct undermining the proper functioning of 

the adversarial process. (Strickland v. Washington, supra, 466 

u.s. p. 686.) 

The cases have uniformly held •that the accused is not 

entitled to be personally present either in chambers or at 

bench discussions which occur outside of the jury's presence on 

questions of law or other matters in which defendant's presence 

does not bear a ••reasonably substantial relation to the 

fullness of his opportunity to defend against the charge.•• 

(Citations.] Stated in another way, '[W]hen the presence of 
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the defendant will be useful, or of benefit to him and his 

counsel, the lack of_his presence becomes a denial of due 

process of law.• [Citations.] The burden is upon defendant to 

demonstrate that his absence prejudiced his case or denied him 

a fair and impartial trial. [Citations.]• (People v. Jackson 

(1980) 28 Cal.3d 264, 309-310; People v. Price (1991) 1 Cal.4th 

324, 407-408; People v. CQx (1991) 53 Cal.3d 618, 653; People 

v. Deere (1991) 53 Cal.3d 705, 722-723; People v. LRng, supra, 

· 49 Ca1.3d at p. 1026; People v. Bittaker (1989) 48 Cal.3d 1046, 

1080; People v. Hovey (1988) 44 Cal.3d 543, 573-574.) 

Defendant has not met that burden. 

L. EXCLUSION OF DEFENDANT • S LAW CLERK FROM COURTROOM 

Chier utilized the services of a third year law student 

as a law clerk to research motions, summarize preliminary 

hearing and trial transcripts and·to run errands and research 

issues as they arose during the trial. On March 4, 1987, the 

trial court excluded the law clerk from the courtroom because 

he had violated a restraining order by making disparaging 

remarks about the judge to a woman who appeared to be a member 

of the press. In a note to the judge, and in a subsequent 

hearing, the woman stated that the clerk had engaged her in a 

., 
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c~nversation in which he insinuated that the judge was unfair 

because he and prosecutor Wapner's father were old friends. 

174 . 

Defendant claims that the court's exclusion of the law 

clerk was error because the restraining order was ambiguous and 

the court disregarded established procedural rules governing 

contempt proceedings. He also claims his rights to a public 

trial and to the effective assistance of counsel were 

infringed. 

The restraining order was prompted by the court's 

concern that the case would be tried in the press and it was 

clarified when questions arose throughout the trial. The 

defense •enjoyed the benefit of the order to the extent it 

prevented the district attorney and prosecution witnesses from 

making extrajudicial statements about the cause.M Having done 

this, defendant is not in a position to complain for the first 

time-about any ambiguity in the order after it has become 

history. (People v. watson (1971) 15 Cal.App.3d 28, 42.) 

Attorneys have a duty to maintain the respect due to 

the courts of justice and judicial officers. (Bus. & Prof. 

Code, § 6068, subd. (b).) This duty, by implication, requires 

them to supervise persons acting under their direction to 

assure that they too will maintain the respect due to the 

courts and its judicial officers. (See e.g. Code Civ. Proc., § 

1209, subd. (c).) But speech reflecting upon a judicial 
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officer may not be punished by contempt unless it is made in 

the immediate presence of the judge while court is in session 

and in such a manner as to actually interfere with court 

proceedings. (Code Civ. Proc., S 1209, subd. (b).) 

175. 

Here, the speech was not made in the court's presence 

and the court did not initiate contempt proceedings. Since the 

law clerk was not charged with either criminal or civil 

contempt, arising out of his personal attack on the integrity 

and dignity of the court, he was not entitled to the procedural 

protections set forth in Turkington v. Municipal Court (1948) 

85 Cal.App.2d 631, 635 as defendant asserts. 

However, short of its contempt power, a court still has 

the inherent power to exercise reasonable control over all 

proceedings connected with the litigation in order to maintain 

the dignity and authority of the court. (People v. Fusaro 

(1971) 18 Cal.App.3d 877, 887-888; Mowrer v. Superior Court 

(1969) 3 Cal.App.3d 223, 230.) But judges are also cautioned 

to exercise their powers with great prudence and caution 

especially when it is their integrity that has been attacked 

They are required to bear in mind that they are not so much 

engaged in vindicating their own character, •••as in promoting 

the respect due to·the administration of the laws.••• (Mowrer 

v. Superior Court, supra, 3 Cal.App.3d at p. 232.) 
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In our view, the exclusion of the law clerk was 

imprudent. We do not see why a reprimand and warning to the 

law clerk would not have been sufficient to prevent future 

conduct of the same type. Nevertheless, we see no grounds for 

reversal. That a lesser remedial.measure might have been taken 

by the court does not mean that the court's actions amounted to 

a denial of defendant's right to a public trial. 

••The requirement of a public trial is for the benefit 

of the accused; that the public may see he is· fairly dealt with 

and not unjustly condemned, and that the presence of interested 

spectators may keep his triers keenly alive to a sense of their 

responsibility and to the importance of their functions .... 

In addition to ensuring that judge and prosecutor carry out 

their duties responsibly, a public trial encourages witnesses 

to come forward and discourages perjury.• [Gitations.]" 

(People v. Woodward (1992) 4 Cal.4th 376, 385. Exclusion of 

Chier's law clerk did not substantially implicat~ those 

factors. No other members of the press, public, or defense 

team were excluded. Accordingly, the error was harmless beyond 

a reasonable doubt. (~ at p. 387.) 

The exclusion of his law clerk was an irritation and 

aggravation to Chier who complained that he was less effective 

because he had to spend extra time explaining issues to his 

clerk which could have been more readily grasped if the clerk 
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was seated in the courtroom. But Chier did not contend, and 

defendant has failed to demonstrate, that Chier was unable to 

investigate any facts, or that he neglected to raise pertinent 

points of law, or that any potentially meritorious defense went 

unexplored as a result of his law clerk's absence from the 

courtroom. It is not reasonably probable that a determination 

more favorable to defendant would have resulted if the law 

clerk had been permitted to remain in the courtroom and the 

error was •harmless beyond a reasonable doubt.• (People v. 

Phillips, supra, 41 Cal.3d at p. 60; Chapman v. California, 

supra, 386 U.S. at p. 24.) 

M. VIOLATIOR OF RULE 980 GOVERNING ELECTRONIC COVERAGE OF TRIAL 

Defendant contends the court disregarded some of the 

procedures governing the photographing, recording, and 

broadcasting of trials by the media set forth in rule 980 of 

the California Rules of Court. Specifically, he claims the 

court ignored his right to advance notice of a request for film 

or electronic media coverage~/ and eventually allowed too 

a2/ Rule 980(b) of the California Rules of Court provides that 
•[f]ilm or electronic media coverage is permitted only on 
written order of the court.• Rule 980(b)(l) sets forth the 
following requirement: •A request for an order shall be made 
on a form approved by the Judicial Council, filed a reasonable 
time before the portion of the proceeding to. be covered. The 
clerk shall promptly inform the parties of the reguest.M 
(Emphasis added.) 
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many cameras, microphones, lights, equipment operators and 

equipment bearing media insignias into the courtroom.al/ The 

result, he claims, was a violation of his due process right ·to 

have his case tried in a sober courtroom environment. (Chandler 

v. Florida (1980) 449 u.s. 560; Sheppard v. Maxwell (1966) 384 

U.S. 333; Estes v. Texas (1965) 381 U.S. 532.) 

We find no error in the court permitting the occasional 

expansion of electronic media coverage in this case which 

attracted such a high degree of public interest. The 

al/ Rule 980(b)(3) of the California Rules of Court provides 
in pertinent part: "Unless the court in its discretion and for 
good cause orders otherwise, the following rules apply: [~] 
(i) One television camera and one still photographer, with not 
more than two cameras and four lenses, are permitted. [~] 
(ii) Equipment shall not produce distracting sound or light. 
Signal lights or devices to show when equipment is operating 
shall not be visible. Motorized drives, moving lights, flash 
attachments, or sudden lighting changes shall not be used. 
[,rl _(iii) Existing courtroom sound and lighting systems shall 
be used without modification. An order granting permission to 
modify existing systems is deemed· to require that the 
modifications be installed, maintained, and removed without 
public expense. Microphones and wiring shall be unobtrusively 
located in places approved by the court and shall be operated 
by one person. [,] (v) Equipment or clothing shall not bear 
the insignia or marking of a media agency." 
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electronic media plays an important role in disseminating 

public information and rule 980{b){3) of the California Rules 

of Court grants the court the discretion to permit additional 

equipment in the courtroom. It is appropriate to grant the 

media access •except where to do so will interfere with the 

rights of the parties, diminish the dignity of the court, or 

impede the orderly conduct o~ the proceedings.• {KFMB-TV 

Channel 8 v. Municipal Court {1990) 221 Cal.App.3d 1362, 

1368-1369.) 

179. 

Furthermore, we find there was substantial compliance 

with California Rules of Court, rule 980. The court approved 

each instance in which a request for electronic coverag e was 

submitted. On 15 separate occasions between October 6, 1986 

and March 30, 1987, the court signed written orders permitting 

electronic coverage of aspects of the trial. There is nothing 

in the record indicating that the clerk informed the parties of 

these requests as required by California Rules of Court, rule 

980{b){l), but counsel was not taken by surprise by such 

coverage. The defense had been informed during jury voir dire 

that the court was going to permit electronic coverage of the 

trial and the defense took advantage of such coverage by giving 

interviews in the hallway when the cameras were present. When 

the defense registered a specific objection to a television 

channel's request to view the •seven pages• and that one of 
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their witnesses not be filmed, their objections were 

sustained. When law enforcement objected to electronic 

coverage of Karny•s testimony because they believed his life 

was in danger, the defense objected and insisted he receive the 

same media coverage as all other witnesses. We find no abuse 

of discretion by the absence of formal notice to the defense. 

(See e.g. People v. Spring (1984) 153 Cal.App.3d 1199, 1207.) 

Nothing in the record reflects that the electronic 

coverage of the trial was anything other than a minor 

inconvenience. Usually, only one camera was present in the 

courtroom at any given time and there were days when no cameras 

were present in the courtroom at all. To avoid media 

contamination of the jury, the court issued gag orders to the 

attorneys and others to preclude them from giving the press any 

information that had not already been introduced in trial. The 

jury-was strongly admonished to disregard stories appearing in 

the press. This admonition led to the dismissal of one juror 

when three other jurors and a member of the press reported to 

the court that the juror had been watching television and 

reading newspaper stories about the case. 

Finally, electronic coverage of trials is no longer 

presumed unconstitutional as it was in Estes and there is not a 

scintilla of evidence in the record that even one occurrence 
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similar to the abuses found unconstitutional in Sheppard 82/ 

tainted defendant's trial. Defendant has failed to establish 

that the presence of the broadcas~ media had an adverse effect 

upon ~ny of the participants in his trial or that the ability 

of the jurors to decide the case on only the evidence was 

compromised. Without such a showing of prejudice, a violation 

~I When Estes was decided in 1964, the federal courts and 48 
states prohibited television in the courtroom. (Estes v. 
Texas, supra, 381 U.S. at p. 550.) The Supreme Court was 
concerned that televising trials would improperly influence 
jurors, impair the testimony of witnesses, distract judges and 
intrude into the confidential attorney-client relationship. 
Thus, the •probability of prejudice• caused by electronic 
coverage was sufficient reason alone to reverse Estes's 
conviction. However, the court was aware •that ever-advancing 
techniques of public commmunication and the adjustment of the 
public to its presence may bring about a change in the effect 
of telecasting upon the fairness of criminal trials." (Id. at 
pp. 544-552.) 

181. 

Sheppard, whose trial occurred in 1952, was subjected to 
virulent and incriminating publicity, including being examined 
for over five hours without counsel in a televised three-day 
inquest before his trial began. The media was allowed to take 
over the tiny courtroom. Reporters were all over the 
courthouse •. They hounded the· defendant and most of the 
participants; they were assigned seats within the bar 
precluding privacy between the defendant and his lawyer. The 
jurors were thrust into the role of celebrities, and were 
constantly exposed to incriminating matters not introduced at 
the trial. The judge's failure to •fulfill his duty to protect 
Sheppard from the inherently prejudicial publicity which 
saturated the community and to control disruptive influences in 
the courtroom• mandated a reversal. (Sheppard v. Maxwell, 
supra, 384 U.S. at pp. 338-349, 363.) 

·Pi"~ 
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of rule 980 is not an error of constitutional dimensions. 

(Chandler v. Florida, supra, 449 U.S. at pp. 581-582; People v. 

Spring, supra, 153 Cal.App.3d at pp. 1207-1208.) 

R. CONDUCT OF JUDGE 

We close our analysis of the fairness of defendant's 

trial by examining whether any other conduct of the judge, so 

far not examined, showed such a pro-prosecution, anti-defense 

bias as to lead to a miscarriage of justice. Defendant cites 

instances too numerous to recount here in which he claims the 

court disparaged and derided the defense theory, defense 

witnesses and the defense attorneys and took over the 

examination of prosecution and defense witnesses by questions 

designed to elicit testimony adverse to the defendant. 

Respondent acknowledges that there were a few instances 

where the court's conduct •veered from its proper course," but 

urges us .not to reverse defendant's conviction because in most 

of the instances of claimed judicial misconduct which were 

preserved for review by appropriate objection, the court was 

properly exercising its power to control and participate in the 

trial. Respondent further argues that any errors were harmless 

in that the record as a whole establishes that both sides were 

treated evenhandedly. Much of the court's conduct toward 
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cocounsel Chier was instigated by Chier•s, discourteous, 

disrespectful, and provocative behavior and/or did not take 

place in the jury's presence. 

There is support in the transcript for both positions. 

183. 

our reading of the trial transcript reveals that the judge 

walked a very fine line between partisan advocacy and impartial 

intervention to see that a guilty defendant was not •wrongfully 

acquitted or unjustly punished.• (People v. Murray (1970) 11 

Cal.App.3d 880, 885; internal quotations omitted.) He did, 

indeed, interject himself into th~ trial. He thoroughly 

questioned both prosecution and defense witnesses and actively 

interposed his own objections to questions asked by both sides 

although far more frequently to defense questions. There were 

times when the judges's remarks in front of the jury were 

caustic, but we also note that most were the result of defense 

counsels' inappropriate comments, arguments or speaking 

objections which should have been made at side bench. The 

court made it abundantly clear in a number of chambers and 

bench conferences that he did not regard Chier as the lawyer in 

the case, that Chier's presence was totally unnecessary and a 

,. 
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waste of taxpayer's money.all There are other times when the 

court was solicitous of Chier and listened courteously to his 

legal arguments. It is also clear that the court held Barens 

in high esteem. 

The cases deciding when a judge's handling of a trial 

crosses the line from •activism" to reversable error are 

mixed. There are instances in which a court's conduct was so 

biased that a reversal was required without regard to the 

strength of the evidence against the accused. (See People v. 

Mahoney (1927) 201 Cal. 618, 626-627.) In other cases, the 

court's lack of impartiality contributed to a reversal where 

the evidence was not strong. (See People v. Pitts, supra, 223 

184. 

Cal.App.3d at pp. 811-815; People v. Fatone (1985) 165 

Cal.App.3d 1164, 1170-1175.) In still other cases, even where 

trial judges committed misconduct by partisan displays of 

impatience, irritation and sarcasm and persistently questioned 

witnesses, eliciting testimony seriously adverse and harmful to 

~I The judge's disagreements with Chier were based upon 
Chier•s abrasive and contentious demeanor, his interuption of 
discussions between the court and Barens, and upon his belief 
that Chier wrote frivolous motions vilifying the court and then 
violated the court's order against speaking to the press by 
handing the motions out to the press without showing them to 
Barens, serving them on the deputy district attorney or filing 
them in court. 
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the defendant, reversal was not required if the conviction was 

based on overwhelming evidence of guilt. (See People v. 

Rigney, supra, 55 Cal.2d at pp. 241-244; People v. Williams 

(1962) 200 Cal.App.2d 838, 846-848; People v. Campbell (1958) 

162 Cal.App.2d 776, 786-788; United States v. Poland (9th Cir. 

1981) 659 F.2d 884, 892-894.) It is also true that •••[w]hen 

the state of mind of the trial judge appears to be adverse to 

one of the parties but is based upon actual observance of the 

witnesses and evidence given during the trial of an action, it 

does not amount to ••• prejudice •••• •• [Citation.]• 

(People v. Hamilton (1988) 45 Cal.3d 351, 378.) 

Threading our way through the mixed messages contained 

in the foregoing cases, we return for guidance to the basic 

principle contained in the California Constitution, article VI, 

section 13 which requires us to determine whether the court's 

conduct caused a miscarriage of justice. With that standard to 

guide us, we begin by repeating that in our opinion, 

notwithstanding all of the evidence indicating that Levin 

merely disappeared of his own accord, we have found the jury's 

verdict is supported by overwhelming evidence that that was nQt 

the case. That defendant had the motive, the opportunity, the 

enterprise, the philosophy and the tools to kill Levin is· 

corroborated by defendant's multiple admissions of 

responsibility for Levin's murder. In short, the evidence of 

defendant's guilt was overwhelming. 

•. 
(l 
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With the strong evidence of defendant's guilt in mind, 

we turn to the court's examination of the witnesses. It was 

extensive and rarely elicited responses which helped the 

defense. However, in our view, the court's questioning was 

unnecessary and harmless when compared with the totality of the 

evidence elicited through the professional and thoroughly 

competent manner in which the case was handled by the deputy 

district attorney. We find the court's questioning of 

witnesses did not lead to a miscarriage of justice. (People v. 

Harbolt (1988) 206 Cal.App.3d 140, 157-158; cf. People v. 

Rigney, supra, 55 Cal.2d at pp. 241-244; People v. Campbell, 

supra, 162 Cal.App.2d at pp. 786-788.) 

Chier•s inability to accept the court's rulings without 

continued-argument or sarcasm triggered the court's vitriolic 

comments to him. 'Nevertheless, we do not approve or condone 

the court's remarks. There are more appropriate ways to handle 

abrasive attorneys than to respond in kind, because to do so is 

usually prejudicial to a defendant~ But, in this case, we are 

not persuaded that the court's remarks interfered with the 

jury's proper fact finding process. Defendant was represented 

before the jury by a courteous, competent attorney who was held 

in high esteem by the judge. Furthermore, there are no 

implications in the record that the judge was biased or 

prejudiced against the defendant as an individual or as a 

member of a cognizable group; the judge at all times treated 
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defendant with courtesy and respect. (Cf. In re Marriage of 

Iverson (1992) 11 Cal.App.4th 1495 [court employed gender-based 

stereotypes in its decisionmaking.process].) We cannot assume 

that the jury was incapable of evaluating the evidence in this 

case without regard to the interactions between the judge and 

attorneys. (People v. Fusaro, supra, 18 Cal.App.3d at pp. 

887-891; (People v. Denton (1947) 78 Cal.App.2d 540, 548-550; 

People v. Knight (1941) 44 Cal.App.2d 894-898; United States v. 

Poland, supra, 659 F.2d at pp. 892-894.) 

In fact, in addition to the standard jury instruction 

requiring the jury not to take its cue from the judge's 

questions or rulings (CALJIC No. 17.30), the jury was 

explicitly instructed •to disregard any verbal exchanges 

between counsel and the court or any differences among [them] 

on rulings made by the court.• The jury was further instructed 

that •[t]he decision as to the guilt or innocence of the 

defendant is to be decided solely by you on the evidence 

received and on the court's instructions. [The court] 

express[es] no opinion as to the guilt or innocence of the 

defendant.• We presume the jurors were intelligent people who 

followed the court's instructions. 

41 Cal.3d at p. 58.) 

(People v. Phillips, supra, 

Ultimately, in our view no miscarriage of justice, as 

defined under state constitutional ·standards, occurred in this 

case. (People v. Watson, supra, 46 Cal.2d at p. 836.) 

503

  Case: 13-56207, 12/19/2014, ID: 9356502, DktEntry: 16-3, Page 247 of 249



Defendant's trial was not perfect. No trial is. But 

perfection is not required, only fairness. (Delaware v. Van 

Arnsdall,.supra, 475 U.S. at p. 681.) As stated in Chapman v. 
. . 

California, supra, 386 U.S. at page 22 "judgments shall not be 

reversed for •errors or defects which do .not affect the 

substantial rights of the parties.'" We do not find that what 

errors or defects occurred in this case affected the 

188. 

substantial right of defendant or contributed to his conviction. 

IV. DISPOSITION 

The judgment is affirmed. 

BARON, J.* 

We concur: 

ARMSTRONG, Acting P.J. 

GODOY PEREZ, J. 

*Assigned by the Chairperson of the Judicial Council. 
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