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M\ Qame iV GaU\ K. DXbcRff, aQd I UeSUeVeQWed JRe HXQW fRU \eaUV aV hiV SRVWcRQYicWiRQ 
cRXQVel iQ fedeUal cRXUW.  AV a UeVXlW Rf WhaW ZRUk, I am iQWimaWel\ familiaU ZiWh Whe UecRUd facWV 
Rf hiV caVe, aQd jXVW hRZ badl\ RXU cUimiQal jXVWice V\VWem ZeQW aZU\.  IQdeed, I haYe beeQ 
SUacWiciQg cUimiQal WUial aQd aSSellaWe ZRUk fRU RYeU WhUee decadeV, aQd I haYe UaUel\, if eYeU, 
VeeQ VXch a cRQceUWed effRUW RQ Whe SaUW Rf Whe jXdiciaU\ WR WXUQ a bliQd e\e WR WhRVe facWV, iQ Whe 
abVeQce Rf legal jXVWificaWiRQ fRU dRiQg VR.  I Zill VeW RXW belRZ a VXmmaU\ Rf Whe mRVW ValieQW Rf 
WheVe facWV, aQd, alWhRXgh I XQdeUVWaQd WhaW iW ma\ be difficXlW fRU Whe UeadeU WR belieYe maQ\ Rf 
Whem, I caQ VWaWe ZiWh VXUeW\ WhaW Whe\ aUe VXSSRUWed b\ Whe UecRUd ciWaWiRQV WhaW accRmSaQ\ Whem 
(aQ\ RU all Rf Zhich dRcXmeQWV I ZRXld SURmSWl\ VXbmiW XSRQ UeTXeVW).   

 
JXVW a bUief iQWURdXcWRU\ ZRUd abRXW m\Velf (I am aWWachiQg heUeWR a cRS\ Rf m\ UeVXme).  

I gUeZ XS iQ a ZRUkiQg claVV famil\ iQ BURRkl\Q, NeZ YRUk.  M\ faWheU VaZ mRVW Rf hiV fUieQdV 
killed aV he VeUYed ZiWh Whe SecRQd AUmRUed DiYiViRQ iQ WRUld WaU II, UeceiYiQg a SXUSle heaUW 
aW Whe BaWWle Rf Whe BXlge.  He iQcXlcaWed iQ hiV VRQ a gUeaW lRYe Rf cRXQWU\, aQd WhXV, afWeU 
gUadXaWiQg fURm HaUYaUd LaZ SchRRl iQ 1988 (ZheUe I ZaV a claVVmaWe Rf Michelle Obama Qee 
RRbiQVRQ), iW ZaV WR defeQdiQg cRQVWiWXWiRQal UighWV (WhaW iV, WR ZhaW WUXl\ diVWiQgXiVhed XV fURm 
RXU eQemieV), QRW cRUSRUaWe UeSUeVeQWaWiRQ, WhaW I ZaV dUaZQ.  IW ZaV becaXVe Rf m\ XSbUiQgiQg 
WhaW I ViQceUel\ belieYed, aV I cRQWiQXe WR dR WheVe decadeV laWeU, WhaW jXVWice fRU all iV QRW jXVW aQ 
emSW\ caWchShUaVe, bXW aQ ideal WR Zhich iW ZaV ZRUWh dedicaWiQg a caUeeU if iW ZaV WR be made 
Ueal iQ SUeVeQW WimeV.     
 
 MU. HXQW did QRW UeceiYe jXVWice.  ³[E][ecXWiYe clemeQc\ e[iVWV WR SURYide Uelief fURm 
haUVhQeVV RU miVWake iQ Whe jXdicial V\VWem «.´  (OKLR AGXOW PaUROH AXWKRULW\ Y. WRRGaUG 
(1998) 523 U.S. 272, 284-285.)  HaYiQg beeQ iQfRUmed WhaW Whe GRYeUQRU¶V Office Rf Legal 
AffaiUV/PaUdRQV WakeV VeUiRXVl\ WhaW SUeceSW aQd (TXiWe laXdabl\) belieYeV WhaW Whe SUeVeQce Rf 
WUial iUUegXlaUiWieV VhRXld be RQe facWRU WR be cRQVideUed amRQg RWheUV iQ ZeighiQg a 
cRmmXWaWiRQ aSSlicaWiRQ, I WhRXghW iW ZRUWhZhile WR VXmmaUi]e Whem.  I haYe WUied aV beVW I cRXld 
WR cRQdeQVe WhiV QaUUaWiYe, bXW iW iV, Rf QeceVViW\, UaWheU leQgWh\ iQ RUdeU WR make cleaU jXVW hRZ 
IaU VhRUW Rf diVSeQViQg jXVWice RXU V\VWem RSeUaWed iQ MU. HXQW¶V caVe.   

 
The VhRUW Rf iW iV WhaW hiV WUial ZaV SUeVided RYeU b\ a WUial jXdge ZhR, iQ beWZeeQ makiQg 

leeUiQgl\ miVRg\QiVWic aQd hRmRShRbic cRmmeQWV aQd geVWXUeV becaXVe WhaW ZaV ZhR he ZaV, 
abaQdRQed all SUeWeQVe Rf imSaUWialiW\, VWUiYiQg mighWil\ aW eYeU\ WXUQ WR eQVXUe hiV cRQYicWiRQ, 
Whe facWV be damQed; aQd MU. HXQW ZaV UeSUeVeQWed b\ aQ iQcRmSeWeQW aWWRUQe\ ± iQ a caSiWal 
caVe, WhiV laZ\eU SeUfRUmed QR SUeWUial iQYeVWigaWiRQ(!) ± ZhR VRld him XS Whe UiYeU fRU lXcUe aQd 
Velf-iQWeUeVW.  The VRUdid deWailV aUe VeW RXW belRZ, bXW RQe XQiTXe facW beaUV highlighWiQg aW Whe 
RXWVeW.  The damage dRQe b\ Whe WUial jXdge aQd MU. HXQW¶V RZQ laZ\eU ZeUe eVWabliVhed ZiWh 
labRUaWRU\ SUeciViRQ ± VRmeWhiQg XQiTXe iQ m\ e[SeUieQce ± becaXVe he ZaV chaUged ZiWh a 
VecRQd mXUdeU (Zhich SURceediQg eQded ZiWh Whe chaUge¶V beiQg diVmiVVed), ZheUe Whe 
SURVecXWiRQ VRXghW WR eQhaQce iWV chaQceV Rf VecXUiQg hiV cRQYicWiRQ b\ cRQYiQciQg Whe jXU\ WhaW 
he had cRmmiWWed Whe mXUdeU fRU Zhich he had alUead\ beeQ cRQYicWed.  ThaW effRUW backfiUed 
VSecWacXlaUl\.  AffRUded WhaW RSSRUWXQiW\ WR defeQd himVelf ZiWhRXW Whe bXUdeQ Rf a biaVed jXdge 
aQd cRUUXSW laZ\eU, he VXcceVVfXll\ did jXVW WhiV.  AV deWailed belRZ, Whe VecRQd-WUial jXURUV ZeUe 
cRQYiQced (eYeQ WhRXgh Whe\ ZeUe iQfRUmed Rf hiV eaUlieU FRQYLFWLRQ) WhaW WheUe had beeQ QR 
mXUdeU aW all, aQd WhaW Whe alleged YicWim ZaV aliYe fRllRZiQg hiV SXUSRUWed mXUdeU.  IW iV WR Whe 
eYeUlaVWiQg Vhame Rf Whe jXdicial V\VWem WhaW, ZiWhRXW legal caXVe, eYeU\ UeYieZiQg cRXUW 
adamaQWl\ UefXVed WR Wake iQWR cRQVideUaWiRQ ZhaW WhRVe acWXal jXURUV VWaWed XQdeU RaWh, acWiQg aV 
if WhaW VWaUk SURRf Rf Whe SUejXdicial imSacW Rf all WhaW ZeQW ZURQg iQ MU. HXQW¶V fiUVW WUial did QRW 
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e[iVW aW all.  IW iV, iQ QR Vmall meaVXUe, Whe UeaVRQ WhaW he UemaiQV iQcaUceUaWed aQd mXVW Slead fRU 
e[ecXWiYe gUace ± iQ m\ YieZ, hiV cRQYicWiRQ VhRXld lRQg ViQce haYe beeQ RYeUWXUQed.     
 
I. The TUial LaZ\eU¶V ConflicWV of InWeUeVW 
 
 IQ 1987, MU. HXQW ZaV cRQYicWed Rf fiUVW degUee mXUdeU aQd URbbeU\, ZiWh a URbbeU\-
mXUdeU VSecial ciUcXmVWaQce, aQd VeQWeQced WR life imSUiVRQmeQW ZiWhRXW Whe SRVVibiliW\ Rf 
SaURle.  He alZa\V maiQWaiQed hiV iQQRceQce WR me WhURXghRXW Whe lRQg cRXUVe Rf m\ 
UeSUeVeQWiQg him.  HiV WUial aWWRUQe\ VXffeUed fURm WZR SURfRXQd cRQflicWV WhaW diUecWl\ SiWWed hiV 
SeUVRQal iQWeUeVWV agaiQVW WhRVe Rf hiV clieQW, aQd iQ each iQVWaQce, he chRVe hiV RZQ iQWeUeVWV RYeU 
hiV dXW\ Rf lR\alW\ WR MU. HXQW.  IW iV, iQ gUeaWeVW SaUW (Whe RWheU SaUWV beiQg Whe VXUUeal 
miVcRQdXcW Rf Whe WUial jXdge aQd WhiV laZ\eU¶V RYeUaUchiQg, beZildeUiQg iQcRmSeWeQce), Zh\ he 
ZaV ZURQgfXll\ cRQYicWed. 
 
 A. MU. HXnW¶V AWWoUne\ CUippled HiV DefenVe Wo EaUn an E[WUa BXck  
 

BecaXVe hiV ZaV a caSiWal caVe, MU. HXQW ZaV eQWiWled WR be UeSUeVeQWed b\ WZR cRXQVel, 
aQd he ZaV VR fRU a Wime ± b\ AUWhXU BaUeQV aQd RichaUd ChieU.  MU. ChieU ZaV Whe faU mRUe 
e[SeUieQced cUimiQal defeQVe laZ\eU Rf Whe WZR, a ceUWified cUimiQal laZ VSecialiVW.  The QRZ-
deceaVed WUial jXdge, Whe HRQ. LaXUeQce J. RiWWeQbaQd, Zielded hiV jXdicial aXWhRUiW\ iQ YaUiRXV 
aQd VXQdU\ Za\V WhURXghRXW Whe WUial SURceediQgV iQ a VWXdied (aQd aSSalliQg) effRUW WR Zeigh Whe 
VcaleV Rf jXVWice agaiQVW Whe defeQdaQW (diVcXVVed aW gUeaWeU leQgWh iQ VecWiRQ III, belRZ).  HeUe, 
Whe jXdge¶V iQWeUeVWV haSSeQed WR aligQ ZiWh Whe fiQaQcial iQWeUeVWV Rf MU. BaUeQV, WR ZhRm Whe 
jXdge, fRU UeaVRQV Rf hiV RZQ, SUeVeQWed Whe Vame VWaUk chRice aV ZRXld laWeU be SUeVeQWed MU. 
BaUeQV iQ a diffeUeQW cRQWe[W (diVcXVVed iQ Whe Qe[W VXbVecWiRQ) ± fXlfill hiV dXW\ Rf lR\alW\ WR hiV 
clieQW, RU VeUYe hiV RZQ iQWeUeVWV ± aQd, aV he ZRXld laWeU alVR dR, he chRVe Whe laWWeU cRXUVe, WR 
MU. HXQW¶V gUeaW SUejXdice.   

 
The jXdge had a lRQgVWaQdiQg SeUVRQal YeQdeWWa agaiQVW MU. ChieU (ER-IV-948-950 aW  

�� 4-6), bRUQ Rf aQ e[WUa-jXdicial aQimRViW\ (ER-IV-941-942 aW �� 4-5, 948-950 aW �� 4-6).  MU. 
ChieU had VecXUed aQ aSSRiQWmeQW fURm a jXdge (QRW JXdge RiWWeQbaQd) WR UeSUeVeQW MU. HXQW iQ 
cRQjXQcWiRQ ZiWh MU. BaUeQV, ZhR ZaV UeWaiQed.  AV WUial aSSURached, MU. BaUeQV became feaUfXl 
WhaW he had VRUel\ XQdeUeVWimaWed Whe amRXQW Rf ZRUk WhaW ZRXld be UeTXiUed Rf him iQ a caSiWal 
caVe (QeYeU befRUe haYiQg beeQ iQYRlYed iQ RQe) ZheQ he eQWeUed hiV UeWaiQeU agUeemeQW, aQd VR, 
befRUe WUial begaQ, he UeSeaWedl\ VRXghW a cRXUW aSSRiQWmeQW VR WhaW he cRXld be Said addiWiRQal 
mRQe\ fURm SXblic fXQdV RYeU aQd abRYe ZhaW he had agUeed WR acceSW aV Sa\meQW fRU hiV ZRUk.  
(ER-VI-1455-1458.)  AV aQRWheU jXdge had dRQe befRUe him, ZhR UeaVRQed WhaW, if a laZ\eU 
makeV a bad baUgaiQ, iW iV QRW Whe UeVSRQVibiliW\ Rf Whe cRXUW WR VaYe him fURm iW (RT 6010), JXdge 
RiWWeQbaQd iQiWiall\ deQied MU. BaUeQV¶ UeTXeVW (CT 1405).  SeYeQWeeQ da\V laWeU, hRZeYeU, he 
VXddeQl\ UeYeUVed himVelf.  The UeaVRQ he did VR, alWhRXgh keSW VecUeW fRU a SeUiRd Rf Wime, ZaV 
XlWimaWel\ UeYealed, aQd iW ZaV VhRckiQg, iQdeed. 

 
JXdge RiWWeQbaQd came WR Vee aQ RSSRUWXQiW\ iQ MU. BaUeQV¶ iQcUeaViQgl\ deVSeUaWe bidV 

fRU aSSRiQWmeQW ± he cRXld XVe iW WR haUm bRWh MU. ChieU aQd Whe HXQW defeQVe, WZR Rf hiV 
fRQdeVW ZiVheV ± aQd he acWed XSRQ iW.  FRXU da\V befRUe RSeQiQg VWaWemeQWV, iW ZaV UeYealed WhaW 
Whe jXdge had cRQVSiUed ZiWh MU. BaUeQV WR aUUaQge fRU MU. ChieU WR haYe ³QRWhiQg WR dR acWiYel\ 
iQ Whe WUial´ (RT 6007), WhaW iV, WR QRW VSeak iQ fURQW Rf Whe jXU\ (RT 6019, 6024).  I XVe Whe ZRUd 
³cRQVSiUed´ adYiVedl\ ± iW iV aQ accXUaWe deVcUiSWiRQ Rf ZhaW RccXUUed iQ lighW Rf Whe WZR iQiWiall\ 
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WU\iQg WR keeS Whe maWWeU eQWiUel\ Rff Whe UecRUd, aV eYideQced b\ WheiU meeWiQg¶V WakiQg Slace 
ZiWh QR cRXUW UeSRUWeU SUeVeQW; Whe RmiVViRQ Rf Whe cXUWailmeQW Rf MU. ChieU¶V URle fURm Whe RUdeU 
iW geQeUaWed (SXSS. CT 57); aQd MU. BaUeQV¶ affiUmaWiYe diViQfRUmaWiRQ WhaW he SURYided WR MU. 
ChieU abRXW hiV UedXced URle iQ Whe afWeUmaWh Rf Whe cRQVSiUaWRUial agUeemeQW (E[. 105, � 2).  
RegaUdleVV, JXdge RiWWeQbaQd had SUeVeQWed MU. BaUeQV a cleaU-cXW chRice WhaW SiWWed MU. HXQW¶V 
iQWeUeVW iQ aQ adeTXaWe defeQVe agaiQVW MU. BaUeQV¶ iQWeUeVW iQ mRQe\ ± he cRXld SURceed WR WUial 
ZiWh Whe VileQced ChieU aQd haYe hiV aSSRiQWmeQW, RU SURceed iQ ZhaWeYeU Za\ he WhRXghW beVW 
ZiWhRXW iW(!)  (RT 6009-6018.)  The chRice WhaW MU. BaUeQV made ZaV eTXall\ cleaU-cXW.  (RT 
6026.)  B\ chRRViQg hiV RZQ Velf-iQWeUeVW, aQd WheUeb\ cUiSSliQg Whe defeQVe RQ Whe eYe Rf WUial, 
he geQeUaWed WeQV Rf WhRXVaQdV Rf dRllaUV fRU himVelf.  (ER-III-612-615.)  I haYe QeYeU VeeQ 
aQ\WhiQg like iW. 

 
The Rff-Whe-UecRUd deal WhaW Whe WZR VWUXck ZRXld haYe UemaiQed VecUeW had QRW JXdge 

RiWWeQbaQd, gRaded b\ MU. BaUeQV¶ feigQed igQRUaQce (a lame effRUW WR cRQceal ZhaW he had 
dRQe) aV WR Zh\ Whe jXdge, halfZa\ WhURXgh jXURU YRiU diUe, VXddeQl\ VWRSSed SeUmiWWiQg MU. 
ChieU WR VSeak, made Rfficial ZhaW he had WUied WR achieYe cRYeUWl\, Qamel\, UeVciQdiQg MU. 
ChieU¶V aSSRiQWmeQW aV cR-cRXQVel XQdeU Whe SWaWe¶V caSiWal-caVe VWaWXWRU\ Vcheme.  (RT 6009, 
6021-6022.)  The jXdge WheQ made cleaU WhaW MU. BaUeQV had aJUHHG WR WhiV acWiRQ.   

  
WheQ Whe TXLG SUR TXR agUeemeQW ZaV UeYealed, Whe jXdge ZRXld QRW SeUmiW eiWheU Whe 

VileQced ChieU RU MU. HXQW WR Va\ a ZRUd abRXW iW.  (RT 6008, 6025 [³ChieU: DReV Whe clieQW haYe 
aQ\WhiQg WR Va\ abRXW WhiV, YRXU HRQRU?  The CRXUW: NR.´].)  The aWWRUQe\V had SUeSaUed Whe 
defeQVe aQd diYided XS WheiU labRUV RQ Whe aVVXmSWiRQ WhaW each ZRXld fXll\ SaUWiciSaWe.  (RT 
6013-6014.)  MU. BaUeQV, Whe lRQe defeQVe aWWRUQe\ lefW WR VSeak WR Whe jXU\ ZaV iQcaSable, b\ hiV 
RZQ admiVViRQ (RT 6005), Rf WU\iQg Whe caVe alRQe.  The SURVHFXWRU WRRk a ³fiUm´ (RT 6021) 
cRQWUaU\ SRViWiRQ WR WhaW Rf Whe jXdge (QRW Whe RQl\ Wime he ZaV a beWWeU adYRcaWe fRU MU. HXQW¶V 
iQWeUeVWV WhaQ hiV RZQ aWWRUQe\).  ³GUaYel\ cRQceUQed´ (RT 6020), he RbjecWed RQ MU. HXQW¶V 
behalf (LELG. [³I WhiQk WhaW ZhaW iV iQ Whe beVW iQWeUeVW Rf Whe defeQdaQW, iV QRW fRU Whe CRXUW WR 
deWeUmiQe...´]).  The jXdge, SUeWeQdiQg WhaW iW ZaV iQ MU. HXQW¶V beVW iQWeUeVW WR VXddeQl\ haYe WR 
Uel\ VRlel\ RQ MU. BaUeQV, cRXld QRW haYe caUed leVV, UeSl\iQg, ³I am UXQQiQg WhiV WUial, QRW \RX 
QRU [Whe defeQVe].´  (RT 6021; Vee alVR SXSS. RT B190 [³The CRXUW: Well, I cRQWURl ZhR iV 
cRXQVel heUe, UighW?´].)  AV a maWWeU Rf laZ, hRZeYeU, Whe jXdge did QRW cRQWURl ZhR ZaV cRXQVel, 
aQd iW ZaV RQl\ MU. BaUeQV¶ acTXieVceQce WhaW made iW SRVVible.  

 
MU. BaUeQV kQeZ fXll Zell aW Whe Wime he made hiV FaXVWiaQ baUgaiQ WhaW he aQd MU. ChieU 

had beeQ SUeSaUiQg fRU WUial fRU ZeekV b\ diYY\iQg XS Whe ZRUklRad, WhaW iW ZaV MU. ChieU ZhR 
ZaV SUeSaUed WR cRQdXcW Whe mRVW imSRUWaQW ZiWQeVV e[amiQaWiRQV, iQclXdiQg all WhRVe iQ Whe 
defeQVe caVe-iQ-chief (ER-IV-943-945 aW � 2, 998, 1007-1009; ER-V-1190-1195, 1273-1279; 
ER-VI-1381-1382, 1459-1460), aQd WhaW he (MU. BaUeQV) ZaV XQSUeSaUed WR aVVXme SleQaU\ 
UeVSRQVibiliW\ fRU Whe defeQVe (ER-III-606-610), bXW QRQe Rf WhaW VWRSSed him fURm VacUificiQg hiV 
clieQW¶V iQWeUeVWV WR hiV aV he Ueadil\ agUeed WR Whe jXdge¶V TXLG SUR TXR.  (ER-IV-994 HW VHT.)  MU. 
BaUeQV gRW hiV mRQe\, aQd MU. HXQW ZaV deSUiYed Rf cRmSeWeQW UeSUeVeQWaWiRQ.  ThaW iV QRW hRZ 
Whe V\VWem iV VXSSRVed WR ZRUk. 

 
MU. ChieU ZaV deeSl\ RXWUaged aW ZhaW MU. BaUeQV had dRQe aQd cRQfURQWed MU. BaUeQV, 

demaQdiQg aQ e[SlaQaWiRQ.  The laWWeU caQdidl\ (aQd, SUeVXmabl\, VhamefXll\) UeSlied, ³I caQ¶W 
helS m\Velf ZheQ iW cRmeV WR mRQe\.´  (ER-IV-944-945 aW � 2.) 
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MU. BaUeQV YiRlaWed hiV eWhical RbligaWiRQV iQ agUeeiQg WR Whe jXdge¶V VileQciQg Rf MU. 
ChieU.  (See, e.g., HXOOaQG Y. SWaWH BaU, 8 Cal.3d 440, 448 (1972) [³WheQ aQ aWWRUQe\, iQ hiV ]eal 
WR iQVXUe Whe cRllecWiRQ Rf hiV fee, aVVXmeV a SRViWiRQ iQimical WR Whe iQWeUeVWV Rf hiV clieQW, he 
YiRlaWeV hiV dXW\ Rf fideliW\ WR hiV clieQW.´]; ABA, SWd. fRU CUim. JXVWice 4-3.5(e)(ii) [defeQVe 
aWWRUQe\ RbligaWed WR QRW acceSW Sa\meQW fURm aQ\RQe elVe (heUe, Whe SWaWe) XQleVV ³WheUe iV QR 
iQWeUfeUeQce ZiWh defeQVe cRXQVel¶V iQdeSeQdeQce Rf SURfeVViRQal jXdgmeQW RU ZiWh Whe clieQW-
laZ\eU UelaWiRQVhiS´].)  BXW, be\RQd WhaW, he acWXall\ cRmmiWWed felRQ\ RffeQVeV iQ dRiQg VR.  AV 
Whe UecRUd UeYealed, he SHUMXUHG himVelf UegaUdiQg hRZ mXch mRQe\ he had UeceiYed RQ MU. 
HXQW¶V behalf aQG abRXW Whe WimiQg Rf Whe laVW Sa\meQWV made WR him, aQd he failed WR diYXlge Whe 
maWeUial facW WhaW he ZaV giYeQ a QegRWiable QRWe fURm a WhiUd SaUW\ WhaW VecXUed Whe balaQce RZed 
him, all WR ma[imi]e hiV chaQceV Rf geWWiQg aSSRiQWed.  (DS 67-68.)  ThaW ZaV hRZ mXch he 
cRXld QRW helS himVelf ZheQ iW came WR mRQe\.      

 
RegaUdleVV, Whe XSVhRW Rf MU. BaUeQV¶ backURRm deal ZiWh Whe jXdge ZaV WhaW MU. HXQW¶V 

defeQVe ZaV cUiSSled RQ Whe eYe Rf WUial b\ Whe UemRYal Rf Whe aWWRUQe\ mRVW caSable Rf 
UeSUeVeQWiQg him, aQd hiV faWe ZaV Slaced iQ MU. BaUeQV¶ haQdV, eVVeQWiall\ UeQdeUiQg cRQYicWiRQ 
a fRUegRQe cRQclXViRQ.   
 

B. MU. HXnW¶V AWWoUne\ SacUificed Whe MoVW Compelling E[cXlpaWoU\ EYidence, 
Which WoXld HaYe Made Whe DiffeUence BeWZeen ConYicWion and AcTXiWWal, 
Wo PUoWecW HimVelf AgainVW PoWenWial PeUVonal LiabiliW\    

 
 MU. HXQW ZaV chaUged ZiWh Whe mXUdeU Rf RRQald LeYiQ.  AW hiV UeVideQce ZheUe iW ZaV 
alleged he ZaV killed, WheUe ZaV QR eYideQce Rf fRXl Sla\ ± QR blRRd, QR bXlleWV, QR e\eZiWQeVVeV, 
aQd, mRVW QRWabl\, QR cRUSVe.  (ER-V-1212-1213.)  DeVSiWe e[WeQViYe effRUWV b\ Whe aXWhRUiWieV WR 
lRcaWe iW, hiV bRd\ ZaV QeYeU fRXQd.  MU. BaUeQV SUeVeQWed (afWeU a faVhiRQ) WhaW defeQVe ± MU. 
LeYiQ had QRW beeQ mXUdeUed, bXW had abVcRQded WR eYade aQ aYalaQche Rf WURXbleV WhaW he had 
cUeaWed fRU himVelf, iQclXdiQg Whe YeU\ Ueal SRVVibiliW\ Rf VSeQdiQg Whe Qe[W decade Rf hiV life iQ 
SUiVRQ.  TheUe ZaV a gUeaW deal Rf aYailable eYideQce WR VXSSRUW WhaW defeQVe WheRU\, Whe mRVW 
cRmSelliQg Rf Zhich ZaV WeVWimRQ\ fURm VL[ iQdeSeQdeQW, QeXWUal e\eZiWQeVVeV ZhR VaZ MU. 
LeYiQ aliYe afWeU hiV SXUSRUWed mXUdeU (WheUe ZeUe acWXall\ VeYeQ, bXW RQe came fRUZaUd RQl\ 
afWeU Whe WUial SURceediQgV had eQded).  MU. BaUeQV, hRZeYeU, made Whe deciViRQ QRW WR effecWiYel\ 
iQYeVWigaWe aQd SUeVeQW WhaW eYideQce RQce iW became cleaU WR him, aV Zill be e[SlaiQed belRZ, 
WhaW dRiQg VR cRXld laQd him iQ WURXble ZiWh Whe WUial jXdge, Whe SWaWe BaU, aQd, iQdeed, Whe 
DiVWUicW AWWRUQe\¶V Office.  He chRVe Velf-SUeVeUYaWiRQ aQd, aV a UeVXlW, Whe jXU\ heaUd RQl\ fURm 
WZR Rf WheVe ZiWQeVVeV, SUeVeQWed b\ MU. BaUeQV iQ aQ abjecWl\ iQadeTXaWe maQQeU, aQd QeYeU 
heaUd fURm WhUee Rf WheVe e\eZiWQeVVeV ZhR kQeZ MU. LeYiQ SeUVRQall\, iQclXdiQg RQe ZhR 
acWXall\ VSRke ZiWh him(!)   
 
 The SURVecXWRU VeQW a leWWeU WR MU. BaUeQV daWed Ma\ 4, 1987, Zhich ZaV VXbVeTXeQW WR 
Whe jXU\¶V YeUdicW bXW befRUe Whe VeQWeQciQg heaUiQg aQd heaUiQg RQ SRVW-YeUdicW mRWiRQV.  (ER-
IV-921-922.)  He ZURWe: 
 

ThUee mRUe SeRSle [WZR had alUead\ cRme fRUZaUd] QRZ claim WR haYe 
VeeQ RRQ LeYiQ aliYe.  IYaQ WeUQeU Va\V he VaZ VRmeRQe ZhR lRRked like 
LeYiQ aW a memRUial VeUYice aW Whe WeVWZRRd Village MRUWXaU\ iQ AXgXVW 
1986.  He Va\V LeYiQ ZRXld haYe VigQed Whe gXeVW bRRk.  MU. WeUQeU¶V 
ZRUk WeleShRQe iV ... aQd hiV hRme WeleShRQe iV ....  [A] deSXW\ jaileU iQ 
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KeQWXck\ claimV LeYiQ ZaV iQ hiV jail a feZ ZeekV agR ... aQd aQ 
aQRQ\mRXV female [] Vaid Vhe ZaV aW NiSSeUV QighW clXb RQ ASUil 24, 1987 
aQd Whe RZQeU SRiQWed WR a maQ RQ Whe daQce flRRU aQd Vaid iW ZaV RRQ 
LeYiQ[, ZhR] gReV WheUe all Whe Wime. 
 

(IG.)  MU. BaUeQV ZRXld laWeU cRQcede, XQdeU RaWh, WhaW he UeceiYed Whe leWWeU (ER-IV-882-883), 
bXW he did QRW UeYeal iW WR aQ\RQe elVe RQ Whe defeQVe Weam, QeiWheU MU. ChieU QRU H.K. Lee, aQ 
iQYeVWigaWRU ZhRm MU. BaUeQV hiUed iQ Whe middle Rf WUial, ZhR fiUVW leaUQed Rf Whe leWWeU LQ 1994 
(ER-IV-934 aW � 3, 945-946 aW � 3).      
 

IQ WhaW \eaU, MU. WeUQeU cRQWacWed MU. HXQW¶V SRVWcRQYicWiRQ laZ\eU (ER-IV-925 aW � 9) 
afWeU haYiQg Uead a QeZVSaSeU aUWicle abRXW Whe caVe (ER-III-717).  He iQfRUmed cRXQVel WhaW he 
had cRQWacWed Whe SRlice \eaUV eaUlieU abRXW haYiQg VeeQ MU. LeYiQ, bXW QRbRd\ had eYeU gRWWeQ 
back WR him.  (ER-III-717-718.)  ThXV, MU. BaUeQV QRW RQl\ keSW Whe leWWeU¶V cRQWeQWV VecUeW fURm 
hiV cRlleagXeV, bXW he did QRWhiQg iQ lighW Rf Whe UeYelaWiRQV. 

 
 TZR Rf Whe VeYeQ e\eZiWQeVVeV ZhR VZRUe WhaW Whe\ had VeeQ MU. LeYiQ afWeU hiV 
SXUSRUWed deaWh WeVWified aW MU. HXQW¶V WUial, bXW MU. BaUeQV¶ cRQdXcW ZiWh UeVSecW WR Whem, Zhich 
iQdiVSXWabl\ ZaV dUiYeQ b\ hiV RYeUZeeQiQg Velf-iQWeUeVW, maQaged WR WXUQ ZhaW VhRXld haYe beeQ 
SRZeUfXl SURRf Rf hiV clieQW¶V iQQRceQce iQWR a SRZeUfXl aUgXmeQW WR Whe cRQWUaU\ b\ Whe 
SURVecXWRU.  OQ NRYembeU 25, 1986, Whe SaUWieV cRQYeQed iQ Whe jXdge¶V chambeUV, ZheUe Whe 
SURVecXWRU diVclRVed WZR bRmbVhellV.  FiUVW, WZR UeVideQWV Rf TXcVRQ, AUi]RQa, UeSRUWed WhaW Whe\ 
had VeeQ MU. LeYiQ iQ SeSWembeU 1986 (ER-IV-970) (agaiQ, WheVe ZeUe Whe fiUVW WZR Rf Whe VeYeQ 
VighWiQgV ZiWQeVVeV WR cRme fRUZaUd), aQd bRWh Rf Whem had SaVVed SRl\gUaSh e[amV 
admiQiVWeUed b\ Whe SURVecXWiRQ (ER-IV-982).  SecRQd, LeZiV TiWXV, MU. BaUeQV¶ cR-cRXQVel aW 
MU. HXQW¶V SUelimiQaU\ heaUiQg, had UeSRUWed MU. BaUeQV WR Whe aXWhRUiWieV (VHH ER-IV-909-911), 
deVcUibiQg a SlaQ b\ him WR SURcXUe fUaXdXleQW ZiWQeVVeV WR UeSRUW WhaW Whe\ had VeeQ MU. LeYiQ 
aliYe iQ BUa]il (ER-IV-972).  The SURVecXWRU WheUeXSRQ haQded MU. BaUeQV cRSieV Rf Whe UeSRUWV 
geQeUaWed b\ hiV Weam¶V debUiefiQg Rf MU. TiWXV.  (ER-IV-909-911, 990.)   
 
 WhaW ZaV MU. BaUeQV¶ immediaWe UeVSRQVe?  He UeTXeVWed a gag RUdeU aQd WhaW Whe UecRUd 
Rf Whe chambeUV cRQfeUeQce be Vealed, Zhich ZeUe gUaQWed.  (ER-IV-984.)  ThaW RUdeU ZaV 
eYeQWXall\ lifWed, hRZeYeU, aQd Whe VWRU\ SURmSWl\ aSSeaUed iQ Whe LRV AQJHOHV TLPHV, ZheUe Whe 
eVVeQce Rf MU. TiWXV¶ allegaWiRQV agaiQVW MU. BaUeQV ZaV SUiQWed.  (IELG.)  OQ DecembeU 9, 1986, 
Whe SURVecXWRU aQQRXQced WhaW, alWhRXgh he did QRW WheQ aQWiciSaWe calliQg MU. TiWXV aV a ZiWQeVV, 
he SUeVeUYed Whe RSWiRQ Rf dRiQg VR.  (ER-IV-992-93.)  BXW PRVW RmiQRXVl\ fURm MU. BaUeQV¶ 
SeUVSecWiYe, Whe SURVecXWRU added WhaW Whe UeSRUWV Rf MU. TiWXV¶ allegaWiRQV ³ma\ be Whe VXbjecW Rf 
fXWXUe liWigaWiRQ.´  (ER-IV-991.1)  IW iV iQ Whe lighW Rf WheVe diVclRVXUeV WhaW MU. BaUeQV¶ 
RWheUZiVe iQe[Slicable acWiRQV ZiWh UeVSecW WR Whe e\eZiWQeVVeV ZhR VaZ MU. LeYiQ aliYe 
fRllRZiQg Whe daWe WhaW he ZaV alleged WR haYe beeQ mXUdeUed became all-WRR-e[Slicable.  TR 
SURWecW himVelf fURm WhaW ³fXWXUe liWigaWiRQ,´ he failed miVeUabl\ WR iQYeVWigaWe aQd SUeVeQW Whe 
SRZeUfXl SURRf RffeUed b\ Whem. 
 
 CaUmeQ CaQchRla ZaV WheQ a 23-\eaU-Rld cRllege VWXdeQW.  (ER-V-1324-1327.)  JeVXV 
LRSe], alVR WheQ iQ cRllege aQd heU bR\fUieQd, ZaV a maQageU aW RQe Rf VeYeUal McDRQaldV¶ 
fUaQchiVeV RZQed b\ MV. CaQchRla¶V faWheU.  (ER-V-1353-1354.)  The\ deVcUibed Whe maQ Whe\ 
VaZ aW a gaV VWaWiRQ QeaU Whe UQiYeUViW\ Rf AUi]RQa WhaW ZaV cRQViVWeQW iQ aOO UeVSecWV ZiWh MU. 
LeYiQ¶V aSSeaUaQce ± he ZaV imSeccabl\ dUeVVed, meWicXlRXVl\ gURRmed, VleQdeU, abRXW 6¶1´ 
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Wall, ZiWh SieUciQg e\eV aQd VlighWl\ effemiQaWe maQQeUiVmV, aW a gaV VWaWiRQ QeaU Whe UQiYeUViW\ 
Rf AUi]RQa.  (ER-V-1328-1331; TUial E[V. 152-154; ER-III-674-675, 691-692, 725; ER-IV-961; 
ER-V-1331.)  MV. CaQchRla aQd MU. LRSe] ZeUe each VhRZQ ShRWR liQeXSV WRWaliQg 12 ShRWRV, 
aQd each cRQfideQWl\ ideQWified MU. LeYiQ¶V ShRWR aV Whe maQ ZhRm Whe\ had VeeQ.  (ER-V-
1345-1351, 1355-1359.)  The SURVecXWRU made QR headZa\ agaiQVW Whe WZR RQ cURVV-
e[amiQaWiRQ.  FRU all Whe ZRUld, Whe\ aSSeaUed WR be cRQVcieQWiRXV, XQiQYRlYed ZiWQeVVeV WU\iQg 
WR dR Whe UighW WhiQg.  TheiU ideQWificaWiRQV cRQWaiQed cRmSelliQg VigQV Rf UeliabiliW\, UighW dRZQ 
WR MV. CaQchRla¶V RbVeUYaWiRQ WhaW Whe maQ had a VkiQ aQRmal\ RQ hiV fRUehead (ER-IV-815 aW � 
17; ER-V-1329), SUeciVel\ ZheUe MU. LeYiQ had a VcaU (ER-IV-815 aW � 17).  MU. BaUeQV, 
ZaQWiQg QRWhiQg WR dR ZiWh WheVe ZiWQeVVeV fRU UeaVRQV Rf hiV RZQ, hRZeYeU, did QRW eliciW fRU Whe 
jXU\ WhaW cRQYiQciQg deWail WhaW eVVeQWiall\ eVWabliVhed WhaW Whe\ had VeeQ MU. LeYiQ.  Wh\ ZaV 
WhaW? 
 

MU. BaUeQV himVelf aQVZeUed WhaW TXeVWiRQ.  SRme fRXU mRQWhV afWeU Whe SURVecXWRU made 
hiV QRW-YeU\-Yeiled WhUeaW WR SURVecXWe him, aQd befRUe Whe AUi]RQa e\eZiWQeVVeV ZeUe called WR 
WeVWif\, he eQgaged iQ Whe fRllRZiQg cRllRTX\ ZiWh JXdge RiWWeQbaQd:  
 

BaUeQV: YRXU HRQRU, Ze aUe gRiQg WR make aV cRmSUeheQViYe a 
diVclRVXUe WR Whe cRXUW aV SRVVible.  NRZ I ZaQW WR be caQdid iQ hRZ Ze 
aUe gRiQg WR aSSURach WhiV VR \RX ZRQ¶W haYe aQ\ dRXbW ... iQ ZhaW Ze 
aUe gRiQg WR dR....  The DiVWUicW AWWRUQe\ aQd a QXmbeU Rf SRlice 
SeUVRQQel VSeQW a QXmbeU Rf hRXUV ZiWh [Whe AUi]RQa ZiWQeVVeV] aQd 
made a WaSe UecRUdiQg Rf iW....  All I am gRiQg WR dR iV Wake heU [RQe Rf 
WhRVe ZiWQeVVeV: CaUmeQ CaQchRla] WhURXgh Whe WaSe UecRUdiQg.... 
 
The CRXUW: AUeQ¶W \RX gRiQg WR Wake heU iQdeSeQdeQWl\? 
 
BaUeQV: AOO I aP JRLQJ WR GR LV aVN KHU VWXII ZLWKLQ WKH SROLFH PaWHULaO 
ZKLFK KaG EHHQ JLYHQ WR PH.  

 
(ER-V-1317 [emShaViV added].)   

 
BaUeQV: Well, YRXU HRQRU, leW me Va\ RQe WhiQg cleaUl\.  I haYe QeYeU, 
eYeU VSRkeQ WR WhiV ZiWQeVV RWheU WhaQ SUeciVel\ ZhaW iV RQ WhRVe WaSe 
UecRUdiQgV. 
 

(ER-V-1342.) 
 
BaUeQV: WKaW I KaYH GRQH JXGJH, I KaYH QRW HYHQ PaGH XS P\ [RZQ] 
TXHVWLRQV.  I haYe XVed [Whe SURVecXWRU¶V] TXeVWiRQV aQd Whe RWheU 
SRlice¶V TXeVWiRQV aQd I am mimickiQg aQd UeadiQg WhRVe TXeVWiRQV 
fURm Whe WaSe.  
 

(ER-V-1343 [emShaViV added].) 
 
 ObYiRXVl\, aQ\ defeQdaQW, leW alRQe RQe iQ a caSiWal caVe, ZaV eQWiWled WR faU mRUe fURm 
hiV laZ\eU WhaQ ³mimickiQg´ ZhaW Whe SURVecXWiRQ Weam had dRQe aQd WXUQiQg hiV diUecW 
e[amiQaWiRQV Rf Whe AUi]RQa ZiWQeVVeV iQWR a Ue-eQacWmeQW Rf heU SRlice iQWeUURgaWiRQ: 
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BaUeQV: YRXU HRQRU, WhiV iV VWill RQ Whe AUi]RQa SeRSle VXbjecW, YRXU 
HRQRU ± Zell iW RccXUUed WR me WhaW YRXU HRQRU mighW ZiVh WR aVk WheVe 
ZiWQeVVeV VRme TXeVWiRQV.  DXUiQg Whe SRl\gUaSh e[amiQaWiRQ, ... Whe\ 
ZeUe aVked if Whe\ kQeZ me RU had eYeQ VSRkeQ WR me RU MU. ChieU RU 
MU. HXQW RU LRX TiWXV, RU \RX kQRZ, Whe fRlkV WhaW Ze kQRZ ± \RX kQRZ, 
all kiQd Rf VWXff.  The\ Vaid QR.  The\ SaVVed Whe SRl\gUaSh bRWh WimeV iQ 
WhaW UegaUd. 

 
ChieU: IQ all UegaUdV. 
 

(ER-V-1318-1319.) 
 
 ThiQgV gRW ZRUVe.  JXdge RiWWeQbaQd WRRk gUeaW XmbUage (becaXVe iW ZaV maUgiQall\ 
helSfXl WR Whe defeQVe) aW Whe SaUWicXlaU WeVWimRQ\ Rf MV. CaQchRla aV WR Zh\ Vhe came fRUZaUd 
WR UeSRUW heU VighWiQg Rf MU. LeYiQ ± Vhe did QRW ZaQW SeRSle ³beiQg WUied fRU a mXUdeU WhaW Whe\ 
didQ¶W cRmmiW.´  (ER-V-1331-1336.)  AlWhRXgh Whe SURVecXWRU had QRW RbjecWed, Whe jXdge hiW Whe 
URRf, cRmmeQWiQg, ³She had QR bXViQeVV makiQg a UemaUk Rf WhaW kiQd,´ aQd iQTXiUiQg ZheWheU 
MU. ChieU had SXW heU XS WR iW.  (ER-V-1337.)  RaWheU WhaQ UeVSRQdiQg WhaW Whe WeVWimRQ\ ZaV 
SURSeU, MU. BaUeQV UXVhed WR hiV RZQ defeQVe: ³YRXU HRQRU, leW me make WhaW Ueal cleaU, ZhaW 
WUaQVSiUed heUe.  I meW WhiV SeUVRQ RQ SXQda\ Rf WhiV Zeek fRU Whe fiUVW Wime iQ m\ life....´  (IG.)  
TheUeXSRQ, Whe jXdge WXUQed hiV ZUaWh RQ Whe SURVecXWRU, aVkiQg, ³Wh\ didQ¶W \RX make aQ 
RbjecWiRQ WR haYe iW VWUickeQ aV e[SUeVViQg heU belief aV WR gXilW RU iQQRceQce?´  (ER-V-1337.)  
The SURVecXWRU UeSlied WhaW he VaZ QRWhiQg ZURQg ZiWh Whe ZiWQeVV¶ e[SUeVViQg heU mRWiYaWiRQ 
fRU gRiQg WR Whe SRlice (WhiV ZaV aQRWheU RQe Rf Whe WimeV WhaW Whe SURVecXWRU aUgXed RQ MU. 
HXQW¶V behalf mRUe effecWiYel\ WhaQ MU. BaUeQV did).  (ER-V-1338.)  MU. BaUeQV, RbliYiRXV WR Whe 
facW WhaW Whe jXdge ZaV accXViQg eYeU\RQe EXW him Rf ZURQgdRiQg, agaiQ Uallied WR hiV RZQ 
defeQVe: 
 

BaUeQV: YRXU HRQRU, e[cXVe me, YRXU HRQRU made a VWaWemeQW, ³Did I 
SXW heU XS WR WhaW, RU did MU. ChieU?´ 
 
The CRXUW: I didQ¶W aVk \RX WhaW. I aVked \RX ZheWheU RU QRW \RX kQeZ 
aQ\WhiQg abRXW ZhaW Vhe ZaV gRiQg WR Va\. 
 
BaUeQV: I ZaQW WR make iW SeUfecWl\ cleaU. 
 
The CRXUW: I Zill Wake \RXU ZRUd fRU iW.  YRX Va\ QR aQd WhaW iV eQRXgh. 
 
BaUeQV: [The SURVecXWRU] caQ Well Whe CRXUW aV WR Whe WaSe UecRUdiQg, Ze 
dR haYe a WUaQVcUiSW Rf Whe WaSe UecRUdiQg.  She Vaid almRVW WhRVe e[acW 
ZRUdV RQ heU WaSe UecRUdiQg RQ NRYembeU Whe 22Qd.... 
 
The CRXUW: DRQ¶W ZRUU\ ZheQ a TXeVWiRQ cRmeV XS, I alZa\V Wake \RXU 
ZRUd fRU iW.  I did Wake \RXU ZRUd fRU WhaW ZiWh Whe chaUge Zhich ZaV 
made abRXW \RXU fiQdiQg a ZiWQeVV iQ RiR. 
 
BaUeQV: YeV ZiWh WhaW TiWXV bXViQeVV. 
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The CRXUW. AQd I belieYed \RX.  I WRld \RX WhaW aW WhaW Wime.  ThiV iV Whe 
UeaVRQ WhaW I didQ¶W SXUVXe iW. 
 
BaUeQV: I KaYH EHHQ UHaO VaQLWaU\, QRW eYeQ calliQg heU RU VSeakiQg WR 
heU XQWil SXQda\.  NRZ ZheQ I meW heU SXQda\, I WRld heU WhaW I ZRXOG 
QRW WaON WR KHU e[ceSW WR aVk heU if Vhe had .... [The cRXUW cXW him Rff aW 
WhiV SRiQW.] 
 

(ER-V-1339-1340 [emShaVeV added].)  He cRXld QRW Va\ WheVe WhiQgV RfWeQ eQRXgh ± ³I made iW a 
SRiQW QRW WR VSeak WR Whem b\ WeleShRQe RU iQ SeUVRQ RU aQ\WhiQg elVe XQWil SXQda\ Rf WhiV Zeek 
ZheQ Whe\ came WR LRV AQgeleV.´  (ER-V-1320).  LikeZiVe, iQ e[amiQiQg MV. CaQchRla, MU. 
BaUeQV acWXall\ VRXghW WR cR-RSW heU aV a ZiWQeVV iQ KLV defeQVe, QRW hiV clieQW¶V: 
 

BaUeQV: All UighW MV. CaQchRla, ZheQ ZaV Whe fiUVW Wime iQ \RXU life 
\RX eYeU VSRke WR me, eiWheU iQ SeUVRQ RU RQ Whe WeleShRQe? 
 
CaQchRla: NRW XQWil WhiV SXQda\. 
 
BaUeQV: SXQda\, WhUee da\V agR? 
 
CaQchRla: YeV. 
 
BaUeQV: PUiRU WR WhaW, had \RX eYeU VSRkeQ WR me RQ Whe WeleShRQe? 
 
CaQchRla: NR, QRW aW all. 
 
The CRXUW: HaYe \RX eYeU VSRkeQ WR aQ\bRd\ aVVRciaWed ZiWh Whe 
defeQVe? 
 
BaUeQV: YRXU HRQRU, Ze aUe geWWiQg WR WhaW, aQd ± 
 
The CRXUW: GeW WR iW. YRX aUe WalkiQg abRXW \RXUVelf.  LeW¶V Walk abRXW 
VRmebRd\ elVe WhaW Vhe mighW haYe. 

 
(ER-V-1352.) 
 

The cRmSXlViRQ WhaW MU. BaUeQV felW WR diVWaQce himVelf fURm Whe AUi]RQa ZiWQeVVeV ZaV 
VR VWURQg WhaW he eYeQ diVSaUaged Whem aV ³hRVWile´ ³WR eYeU\bRd\´ (ER-V-1320-1321), WhRXgh I 
dR QRW Uecall VeeiQg aQ\ eYideQce WR VXSSRUW WhaW accXVaWiRQ.  He aVVeUWed WhaW ³VRme Rf [MV. 
CaQchRla¶V] aQVZeUV, Zhich I am VXUe [Whe SURVecXWRU] Zill SRiQW [RXW] WR Whe jXU\, YaU\ aW WimeV.´  
(ER-V-1344; bXW cRmSaUe ER-III-736 [MU. BaUeQV¶ WeVWif\iQg iQ SRVWcRQYicWiRQ heaUiQg WhaW 
AUi]RQa ZiWQeVVeV ³caWegRUicall\ [ZeUe] WUXWhfXl iQ eYeU\ UeVSecW aQd accXUaWe´]), bXW Whe 
SURVecXWRU¶V cURVV-e[amiQaWiRQ UeYealed QR YaUiaWiRQV iQ Whe ZiWQeVVeV¶ VWaWemeQWV.   
  

ThXV, MU. BaUeQV, fRU hiV RZQ SeUceiYed Velf-SUeVeUYaWiRQ, UefXVed WR SURmSWl\ iQWeUYieZ 
WheVe e[cXlSaWRU\ ZiWQeVVeV aQd WR VWUa\ iQ hiV e[amiQaWiRQV Rf Whem fURm Whe liWeUal We[W Rf Whe 
UelaWed SRlice iQWeUYieZV.  WhR eYeU heaUd Rf a defeQVe laZ\eU dRiQg VXch a WhiQg?  AV a UeVXlW Rf 
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Whe cRQflicW Rf iQWeUeVW geQeUaWed b\ MU. TiWXV¶ allegaWiRQV agaiQVW him ± Zhich, if fRXQd WR be 
WUXe, cRXld haYe UeVXlWed iQ hiV beiQg diVbaUUed aQd/RU SURVecXWed ± MU. BaUeQV, aSSaUeQWl\, ZaV 
VR afUaid Rf beiQg accXVed Rf giQQiQg XS eYideQce WhaW he UefXVed WR aVk a ViQgle TXeVWiRQ WhaW 
mighW eliciW aQ e[cXlSaWRU\ UeVSRQVe be\RQd WhRVe fRXQd iQ Whe SRlice-geQeUaWed WUaQVcUiSWV.    

 
IW ZaV acWiRQV VXch aV WhRVe WhaW cemeQWed MU. HXQW¶V cRQYicWiRQ becaXVe Whe SURVecXWRU 

XVed Whem WR deYaVWaWiQg effecW.  ThiV iV hRZ he aUgXed Whem WR Whe jXU\ iQ hiV clRViQg aUgXmeQW: 
 

NRZ, \RX haYe alVR heaUd WhURXghRXW Whe WUial, Whe QRWiRQ WhaW caVeV aUe 
QRW SURVecXWed iQ VecUeW aQd WhaW ... WhiV iQfRUmaWiRQ ... ZRXld haYe WR 
be immediaWel\ diVclRVed WR Whe defeQVe iQ WhiV caVe, Zhich iW ZaV.  
The Qe[W Zeek, ... iW ZaV diVclRVed. 
 
SR QRZ, SXW \RXUVelf iQ JRe HXQW¶V SRViWiRQ aQd iQ AUWhXU BaUeQV¶ 
SRViWiRQ.  YRX aUe iQQRceQW Rf a cUime \RX didQ¶W cRmmiW.  NR mXUdeU 
eYeU haSSeQed. 
 
AQd QRZ, \RX aUe SUeVeQWed ZiWh eYideQce WhaW Va\V WhaW Whe maQ \RX 
aUe alleged WR haYe killed iV iQ facW aliYe iQ TXcVRQ, AUi]RQa. 
 
YRX aUe giYeQ WhaW iQfRUmaWiRQ Whe 24Wh RU 25Wh Rf NRYembeU Rf 1986.  
WhaW iV \RXU fiUVW UeacWiRQ?  WhaW dR \RX dR?  WhaW iV Whe YeU\ fiUVW 
WhiQg WhaW \RX aUe gRiQg WR dR? 
 
YRX hRW-fRRW iW dRZQ WR TXcVRQ, AUi]RQa ZiWh aV mXch maQSRZeU aV 
\RX caQ mXVWeU.  YRX VeQd SeRSle all RYeU Whe ciW\ aQd \RX fiQd WhiV 
gX\.  YRX didQ¶W kill him aQd VRmebRd\ Va\V WhaW he iV aliYe.  YRX aUe 
gRiQg WR geW WR TXcVRQ immediaWel\. 
 
YRX aUe gRiQg WR SXW fl\eUV all RYeU Whe ciW\.  YRX aUe gRiQg WR Wake RXW 
adV iQ Whe SaSeU.  YRX aUe gRiQg WR SXW WhiQgV RQ WeleYiViRQ. 
 
IW iV a life RU deaWh ViWXaWiRQ.  HaYe \RX VeeQ WhiV maQ?  We haYe WR 
fiQd WhiV maQ.  IW iV life RU deaWh.  M\ life deSeQdV RQ iW. 
 
DR \RX VHH a ZRUG RI WKaW?  NRWKLQJ.  NRW RQH ILQJHU ZaV OLIWHG.  NRW 
RQO\ WKaW, WKH\ PaGH a ELJ SRLQW LQ Va\LQJ WKH\ GLGQ¶W WaON WR WKHVH 
SHRSOH XQWLO MaUFK VRPHWLPH.  TKaW LV XQKHaUG RI. 
 
If \RX ZeUe chaUged ZiWh a cUime WhaW \RX didQ¶W cRmmiW, WhaW QeYeU 
RccXUUed, ZhaW ZRXld \RX dR?  YRX ZRXld gR WheUe aQd \RX ZRXld 
fiQd WhiV gX\, ZhaWeYeU iW WRRk.  YRX ZRXld fiQd him. 
 
We WUied WR fiQd him. We gR WR claVVic caU SlaceV, ZRXldQ¶W Whe\? 
 
WRXldQ¶W Whe\ gR WR ga\ baUV?  WRXldQ¶W Whe\ Walk WR SeRSle iQ Whe ga\ 
cRmmXQiW\?  WRXldQ¶W Whe\ SXW fl\eUV XS aW Whe UQiYeUViW\ Rf AUi]RQa, 
acURVV Whe VWUeeW fURm Whe gaV VWaWiRQ? 
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DLG WKH\ OLIW RQH ILQJHU?  NR.  The\ ZaQW WR cRme iQ heUe aQd Va\ Zell, 
VRmebRd\ VaZ aQ EVTXiUe Maga]iQe [aUWicle] aQd Va\V WhaW iV iW.  DRQ¶W 
cURVV-e[amiQe heU.  ThaW iV eQRXgh.  IW dReVQ¶W make aQ\ VeQVe.  IW 
dReVQ¶W make aQ\ VeQVe aW all. 
 
AQd if WheUe ZeUe aQ\ mRUe URRm, I ZRXld SXW WhaW iQ big. Ued leWWeUV 
RQ Whe bRWWRm Rf WhaW chaUW WhaW Va\V, ³JRe HXQW¶V cRQVciRXVQeVV Rf 
gXilW.´ 

 
(ER-VI-1407-1408 [emShaVeV added].)  The Qe[W da\, iQ hiV UebXWWal clRViQg aUgXmeQW, Whe 
SURVecXWRU UeYiViWed hiV ³big Ued leWWeUV´ aUgXmeQW, hRQiQg iW iQWR aQ eYeQ mRUe deYaVWaWiQg 
UheWRUical ZeaSRQ.  (ER-VI-1411.) 
 
 MU. HXQW ZaV QRW UeVSRQVible fRU aQ\ Rf WhaW.  The SURVecXWRU liVWed all Whe WhiQgV WhaW MU. 
BaUeQV VKRXOG haYe dRQe RQce QRWified Rf Whe AUi]RQa e\eZiWQeVVeV.  YeW, aV Whe SURVecXWRU 
aFFXUaWHO\ iQfRUmed Whe jXU\, ³NRW RQe fiQgeU ZaV lifWed.´  CRQWUaU\ WR Whe SURVecXWiRQ¶V 
aUgXmeQW, hRZeYeU, Whe UHaVRQ WhaW ZaV VR had abVRlXWel\ QRWhiQg WR dR ZiWh MU. HXQW¶V 
VXSSRVed gXilW.  IW had, iQVWead, eYeU\WhiQg WR dR ZiWh MU. BaUeQV¶ cRQflicW Rf iQWeUeVW aQd Whe 
URXWe he chRVe WR UeVRlYe iW, WhaW iV, VelliQg hiV clieQW XS Whe UiYeU WR SURWecW himVelf agaiQVW Whe 
SRWeQWial UeSeUcXVViRQV WhaW KLV miVcRQdXcW had cUeaWed.  The SURVecXWRU YiViWed Whe ViQV Rf MU. 
BaUeQV XSRQ MU. HXQW.  IW ZaV Whe heighW Rf XQfaiUQeVV. 
 

The maQQeU iQ Zhich MU. BaUeQV addUeVVed WheVe AUi]RQa e\eZiWQeVVeV iV RQe iQVWaQce iQ 
Zhich hiV deViUe WR SURWecW himVelf came aW hiV clieQW¶V e[SeQVe aQd haUmed MU. HXQW gUeaWl\ iQ 
Whe e\eV Rf Whe jXU\.  TheUe ZeUe RWheUV.  LRXiVe WalleU ZaV aQRWheU e\eZiWQeVV ZhR ZRXld 
WeVWif\ ZiWh ceUWaiQW\ WhaW he Vhe VaZ MU. LeYiQ afWeU hiV SXUSRUWed mXUdeU, aQd, aV faU aV RQe caQ 
Well fURm UeadiQg Whe WUaQVcUiSWV, Vhe ZRXld SUeVeQW aV aQ aUWicXlaWe, cUedible ZiWQeVV (aQ 
imSUeVViRQ laWeU cRQfiUmed b\ jXURUV ZhR ZaWched heU WeVWif\).  She ZaV a legal VecUeWaU\ fRU 
Sidle\, AXVWiQ, aQd ZaV SeUVRQall\ acTXaiQWed ZiWh him.  (ER-IV-908.)  She called MU. BaUeQV¶ 
Rffice aW leaVW WKUHH ZHHNV befRUe Whe jXU\ UeWXUQed iWV gXilW\ YeUdicW WR UeSRUW haYiQg VeeQ MU. 
LeYiQ iQ heU Rffice bXildiQg RQ a ZeekeQd iQ FebUXaU\ RU MaUch Rf 1987.  (IELG.)  YeW, Whe fiUVW 
Wime Vhe ZaV iQWeUYieZed ZaV RQ ASUil 22, 1987, Whe daWe WhaW Whe jXU\ UeWXUQed iWV YeUdicWV, aQd 
WhaW iQWeUYieZ ZaV cRQdXcWed QRW b\ MU. BaUeQV RU VRmeRQe ZRUkiQg RQ hiV behalf, bXW b\ aQ 
iQYeVWigaWRU ZRUkiQg fRU MU. HXQW¶V (VeSaUaWel\-WUied) cRdefeQdaQW.  (ER-IV-907.)  MU. BaUeQV¶ 
iQYeVWigaWRU did QRW iQWeUYieZ MV. WalleU XQWil RQe Zeek laWeU.  (ER-IV-899.)  AV MV. WalleU 
e[SlaiQed, MU. LeYiQ had aQ Rffice iQ Whe VXiWe ZheUe Vhe had SUeYiRXVl\ ZRUked fRU RYeU a \eaU 
aQd a half.  (ER-VI-1452-1453.)  She accXUaWel\ deVcUibed him aV abRXW 6¶2´ Wall, Vlim, ZiWh 
SUemaWXUel\ gUa\ haiU.  (ER-VI-1453.)  She ZaV aEVROXWHO\ SRVLWLYH WhaW Vhe had VeeQ MU. LeYiQ; 
Vhe VWaWed WhaW Vhe UecRgQi]ed him iQVWaQWl\.  (ER-VI-1454.) 

 
MU. ChieU called MV. WalleU aV a ZiWQeVV iQ Whe SeQalW\ ShaVe Rf MU. HXQW¶V WUial.1  MU. 

BaUHQV KaG QRW WROG MU. CKLHU RI KHU KaYLQJ FRQWaFWHG KLP XQWLO WKH QLJKW EHIRUH WKH JXLOW-SKaVH 
 

1  AV QRWed iQ Whe SUeYiRXV VXbVecWiRQ, JXdge RiWWeQbaQd, ZiWh MU. BaUeQV¶ acTXieVceQce, had 
baUUed MU. ChieU fURm e[amiQiQg aQ\ ZiWQeVVeV dXUiQg Whe gXilW ShaVe.  ASSaUeQWl\ VaWiVfied ZiWh 
haYiQg VecXUed MU. HXQW¶V cRQYicWiRQ, Zhich ZRXld aVVXUe, aW miQimXm, a life VeQWeQce ZiWhRXW 
Whe SRVVibiliW\ Rf SaURle, Whe jXdge SeUmiWWed MU. ChieU WR agaiQ VSeak iQ Whe cRXUWURRm. 



11 
 

YHUGLFW, WhaW iV, WhUee ZeekV afWeU Vhe had called him.  (ER-IV-848 aW � 3.)  BaVed RQ hiV 
VXbVeTXeQW cRQWacW ZiWh MV. WalleU, MU. ChieU aYeUUed WhaW, had iW beeQ XS WR him, he ³ZRXld 
haYe called heU ... iQ Whe gXilW ShaVe´ ³had [he] beeQ aZaUe Rf [heU] ... SUiRU WR Whe YeUdicW.´  
(IELG.)  Wh\ did MU. BaUeQV keeS MV. WalleU a VecUeW?  TR aVk WhaW TXeVWiRQ iV WR aQVZeU iW.  IW 
ZaV, mRVW aVVXUedl\, QRW becaXVe he ZaV ]ealRXVl\ UeSUeVeQWiQg hiV clieQW, aV ZaV hiV VXSSRVedl\ 
VacUed RbligaWiRQ.  He had alUead\ diVSeQVed ZiWh WhaW bXUdeQ.  He ZaV, UaWheU, aQd REYLRXVO\, 
fRUegRiQg Whe cUiWical e[cXlSaWRU\ SURRf WhaW Whe e\eZiWQeVVeV cRXld haYe SURYided MU. HXQW WR 
VaYe himVelf fURm Whe fallRXW Rf Whe TiWXV allegaWiRQV. 

 
A fRXUWh e\eZiWQeVV ZhR ZRXld alVR VWaWXe XQdeU RaWh ZiWh ceUWaiQW\ WhaW he VaZ MU. 

LeYiQ YeU\ mXch aliYe afWeU hiV VXSSRVed mXUdeU ZaV RRbbie RRbiQVRQ.  AgaiQ, had iW beeQ XS 
WR MU. ChieU, he ZRXld haYe called MU. RRbiQVRQ aV aQRWheU gXilW-ShaVe defeQVe ZiWQeVV.  (ER-
IV-848 aW � 1.)  Like MV. WalleU, MU. LRSe], aQd MV. CaQchRla, MU. RRbiQVRQ ZaV a UeVSecWable 
ciWi]eQ, ZRUkiQg aV a SRlice beaW UeSRUWeU fRU CiW\ NeZV SeUYice.  (ER-III-674.)  He had face-WR-
face dealiQgV ZiWh MU. LeYiQ RQ aW leaVW Vi[ RccaViRQV.  (ER-III-676-677.)  IQ OcWRbeU 1986, he 
VSRke ZiWh MU. LeYiQ Zhile ZaiWiQg iQ a mRYie liQe iQ WeVWZRRd, a VXbdiYiViRQ Rf LRV AQgeleV.  
(ER-III-678, 685-686.)  He ZRXld laWeU WeVWif\ WhaW he ZaV 100% ceUWaiQ WhaW iW ZaV MU. LeYiQ.  
(ER-III-678-679.)   

 
MU. RRbiQVRQ did QRW cRme fRUZaUd XQWil he heaUd Whe caVe ZaV gRiQg WR Whe jXU\ (ER-III-

683-684), Whe UeaVRQV fRU Zhich he e[SlaiQed (ER-III-681-683, 706-709).  TZR da\V befRUe Whe 
YeUdicWV ZeUe UeWXUQed, Whe SURVecXWRU diVclRVed hiV cRmiQg fRUZaUd WR defeQVe cRXQVel.  The jXU\ 
ZaV delibeUaWiQg aQd Whe SaUWieV ZeUe iQ chambeUV.  (ER-VI-1419-1420.)  NeedleVV WR Va\ b\ WhiV 
SRiQW, XSRQ WhiV diVclRVXUe, MU. BaUeQV, RQce agaiQ, gaYe SUefeUeQce WR hiV SeUVRQal ageQda Rf 
cRQWaiQiQg Whe TiWXV VcaQdal RYeU hiV clieQW¶V iQWeUeVW iQ VaYiQg hiV life fURm falVe accXVaWiRQV.  
The UecRUd Rf WhaW chambeUV cRQfeUeQce beaUV VXmmaUi]iQg iQ VRme deWail aV iW VR QeaWl\ 
cU\VWalli]eV hRZ MU. BaUeQV¶ cRQflicW Rf iQWeUeVW UeSeaWedl\ VeUYed WR deVWUR\ MU. HXQW¶V chaQceV 
Rf SURYidiQg aQ effecWiYe defeQVe: (1) Whe SURVecXWRU had allRZed a ZeekeQd aQd RQe fXll da\ Rf 
jXU\ delibeUaWiRQV WR gR b\ ZiWhRXW QRWif\iQg Whe defeQVe abRXW MU. RRbiQVRQ (ER-VI-1419; ER-
IV-896; ER-VI-1404.1-.2); (2) The immediaWe UeacWiRQ WR Whe UeYelaWiRQ UegaUdiQg MU. RRbiQVRQ 
b\ MU. ChieU, ZhR ZaV SUeVeQW alRQg ZiWh MU. BaUeQV aW WhiV cRQfeUeQce, ZaV WR aQQRXQce a 
deViUe WR immediaWel\ iQWeUYieZ him (aV aQ\ baUel\ cRmSeWeQW defeQVe laZ\eU ZRXld haYe dRQe) 
(ER-VI-1426); (3) JXdge RiWWeQbaQd, hRZeYeU, aQQRXQced KLV iQWeQWiRQ WR iQWeUYieZ MU. 
RRbiQVRQ, a SURcedXUe WR Zhich MU. ChieU RbjecWed (LG.); (4) Whe jXdge WheQ e[SUeVVed hiV 
diVSleaVXUe ZiWh MU. ChieU¶V SUeYiRXVl\ haYiQg filed mRWiRQV allegiQg jXdicial miVcRQdXcW aQd 
RUdeUed him WR be VileQW (LG.); (5) MU. BaUeQV, XQVXUSUiViQgl\, immediaWel\ acTXieVced WR bRWh Whe 
VileQciQg Rf MU. ChieU aQd Whe jXdge¶V iQWeQWiRQ WR iQWeUYieZ Whe ZiWQeVV, ZhRm QeiWheU SaUW\ had 
\eW iQdicaWed aQ iQWeQWiRQ WR call (ER-VI-1426-1427); (6) deVSiWe Whe XUgeQc\ Rf Whe jXU\¶V 
cRQWiQXiQg delibeUaWiRQV, MU. BaUeQV gUaQWed leaYe WR Whe SURVecXWiRQ Weam WR fiQiVh LWV iQWeUYieZ 
SURceVV befRUe QRWif\iQg Whe defeQVe ³aV WR Whe aYailabiliW\ Rf´ MU. RRbiQVRQ, aVVeUWiQg WhaW iW 
ZaV ³aSSURSUiaWe´ fRU Whem WR fiUVW ³cRmSleWe WheiU iQWeUYieZV VeTXeQWiall\´ (ER-VI-1427-1428); 
(7) MU. ChieU UebXked MU. BaUeQV, UemaUkiQg, ³The\ haYe had Whe maQ fRU fRXU hRXUV; dRQ¶W \RX 
WhiQk iW iV RXU WXUQ?´ (LG.); (8) Whe jXdge WheQ agaiQ RUdeUed MU. ChieU WR keeS hiV ³mRXWh VhXW....  
WhiVSeU WR [MU. BaUeQV]; dRQ¶W SXW iW RQ Whe UecRUd´ (LG.); (9) MU. BaUeQV WRld MU. ChieU, ³Ze 
Zill diVcXVV iW fXUWheU afWeU Whe JXdge haV aQ RSSRUWXQiW\ WR VSeak WR Whe ZiWQeVV´ (LG.); (10) Whe 
jXdge WRld MU. BaUeQV WR XVe hiV RZQ jXdgmeQW, aQd MU. BaUeQV aVVeQWed (LG.); (11) MU. ChieU 
(Whe lRQe iQdiYidXal iQ Whe URRm adYRcaWiQg RQ MU. HXQW¶V behalf) WheQ RbjecWed, Va\iQg, ³\RXU 
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HRQRU, Ze dRQ¶W cRQVeQW WR \RXU UeadiQg WhaW [SRlice] UeSRUW´ (ER-VI-1430; Vee ER-IV-896);2 
(12) iQ UeVSRQVe, Whe jXdge RUdeUed MU. ChieU WR VhXW XS aQd leaYe Whe URRm; (13) MU. ChieU 
UefXVed WR leaYe, Va\iQg, ³YRX aUe gRiQg WR haYe WR aUUeVW me....  I haYe a UighW WR be heUe iQ WhiV 
maWWeU cRQceUQiQg m\ clieQW¶V life´ (ER-VI-1430-1431); (14) Whe jXdge RUdeUed Whe bailiff WR 
ejecW MU. ChieU, UemaUkiQg WhaW he ZRXld SUefeU iW be dRQe ³fRUcibl\´ (LG.); (15) MU. BaUeQV 
aSRlRgi]ed fRU MU. ChieU¶V RbjecWiRQ (ER-VI-1430) aQd ZiWhdUeZ iW (ER-VI-1440); (16) MU. 
BaUeQV made QR RbjecWiRQ WR MU. ChieU¶V UemRYal (ER-VI-1431); (17) ZiWh MU. ChieU gRQe, MU. 
BaUeQV VXggeVWed WhaW Whe SURVecXWRU UXQ MU. RRbiQVRQ¶V UaS VheeW (LG.); (18) MU. BaUeQV bleVVed 
Whe SURVecXWRU¶V haQdliQg Rf MU. RRbiQVRQ, eYeQ aV Whe jXU\ delibeUaWiRQV cRQWiQXed ZiWh hiV QRW 
\eW haYiQg aQ RSSRUWXQiW\ WR iQWeUYieZ him, VWaWiQg, ³FRU Whe UecRUd, I WhiQk \RXU Rffice haV 
SURceeded legiWimaWel\ WhURXghRXW WhiV maWWeU´ (LG.); (19) \eW WR UeceiYe aQ\ diVcRYeU\ RQ MU. 
RRbiQVRQ, MU. BaUeQV fXUWheU aQQRXQced, ³I dRQ¶W ZaQW Whe D.A.¶V Office WR WhiQk I am WU\iQg WR 
make aQ iVVXe RXW Rf WhiV(!)´ (ER-VI-1432), aQd WheQ made WZR RWheU UemaUkV WR Whe Vame effecW 
(LG.); (20) MU. BaUeQV deVcUibed MU. RRbiQVRQ¶V VSeakiQg ZiWh MU. LeYiQ aV ³VRmeWhiQg WhaW 
aSSeaUV diVcRQceUWiQg aW WhiV jXQcWXUe´ (ER-VI-1432); (21) MU. BaUeQV WheQ VXggeVWed WhaW MU. 
RRbiQVRQ ³be UeSUeVeQWed b\ cRXQVel´ (ER-VI- 1433); (22) MU. BaUeQV RffeUed QR RbjecWiRQ 
ZheQ Whe jXdge RUdeUed MU. RRbiQVRQ QRW WR VSeak WR defeQVe cRXQVel XQleVV he SeUmiWWed iW(!) 
(ER-VI-1438); (23) MU. BaUeQV aQQRXQced WhaW he cRXld QRW decide ZheWheU WR call MU. RRbiQVRQ 
befRUe he iQWeUYieZed him (ER-VI-1439; bXW cRmSaUe ER-VI-1444 [Whe fRllRZiQg mRUQiQg, MU. 
BaUeQV aQQRXQced, EHIRUH KH LQWHUYLHZHG KLP, WhaW he Zill QRW call MU. RRbiQVRQ]); (24) MU. 
BaUeQV WheQ agUeed ZiWh Whe SURVecXWRU WhaW Whe jXU\ VhRXld be iQVWUXcWed WR diVUegaUd aQ\WhiQg 
Whe\ ma\ haYe heaUd abRXW MU. RRbiQVRQ (ER-VI-1445-1446); (25) MU. BaUeQV aVked WR gR Rff 
Whe UecRUd WR e[SlaiQ hiV UeaVRQV fRU QRW ZaQWiQg WR Walk WR MU. RRbiQVRQ, deVSiWe Whe facW WhaW he 
had QRW \eW UeceiYed Whe diVcRYeU\ RQ him (ER-VI-1447); (26) Whe SURVecXWRU iQViVWed WhaW Whe\ 
gR back RQ Whe UecRUd (LG.); (27) ZheQ Whe SURVecXWRU iQdicaWed WhaW he ma\ decide WR call MU. 
RRbiQVRQ WR debXQk him, MU. BaUeQV RbjecWed, Va\iQg, ³QRZ WhaW cRmSelV me WhaW I ZRXld haYe 
WR dR aQ iQWeUYieZ RQ WhiV maQ aQd a backgURXQd check ZiWh WhiV maQ aQd VSeQd a lRW Rf Wime 
ZiWh WhiV maQ aQd digQif\ WhiV maQ iQ a maQQeU WhaW I ma\ QRW chRRVe WR dR VR´ (ER-VI-1448-
1449); aQd, (28) a miQXWe laWeU, MU. BaUeQV fXUWheU UeYealed hiV VWaWe Rf miQd: ³[BecaXVe WhaW 
cRmSelV me WR] eQcRXUage him fXUWheU b\ beiQg able WR Well SeRSle he haV meW ZiWh defeQVe 
cRXQVel aQd all Rf WhaW VRUW Rf WhiQg´ (ER-VI-1450). 
 

B\ 11:00 a.m. Whe Qe[W mRUQiQg, MU. BaUeQV ZRXld adYiVe Whe cRXUW WhaW he ZRXld QRW call 
MU. RRbiQVRQ aV a ZiWQeVV.  (ER-VI-1447.)  YeW, MU. BaUeQV ZRXld QRW UeceiYe cRSieV Rf Whe 
SRlice UeSRUWV Rf WheiU iQWeUYieZ Rf, RU Whe UeVXlWV Rf Whe SRl\gUaSh e[am admiQiVWeUed WR, MU. 
RRbiQVRQ XQWil WZR KRXUV OaWHU.  (ER-VI-1447.)  SWUikiQgl\, QeiWheU MU. BaUeQV QRU aQ\RQe elVe 
fRU Whe defeQVe iQWeUYieZed MU. RRbiQVRQ befRUe WhaW deciViRQ ZaV made.  (ER-IV-926 aW � 11, 
946-947 aW � 4; ER-VI-1430-1431.)  The facW WhaW MU. BaUeQV dUeaded aQ\ cRQWacW WhaW ZRXld 
allRZ MU. RRbiQVRQ WR Well RWheUV WhaW ³he haV meW ZiWh´ him demRQVWUaWeV cleaUl\ eQRXgh WhaW 
facWRUV RWheU WhaQ Whe effecWiYe defeQVe Rf hiV clieQW ZeUe mRWiYaWiQg hiV deciViRQ QRW WR iQWeUYieZ 
him.  He mRVW ceUWaiQl\ ZaV QRW acWiQg aV aQ\ cRmSeWeQW aWWRUQe\ mXVW iQ a deaWh-SeQalW\ caVe, 
RbjecWiQg WR Whe SURVecXWRU¶V cRQdXcW WhaW ZaV deVigQed WR gaiQ legal adYaQWage b\ dela\iQg Whe 
UeYelaWiRQ Rf MU. RRbiQVRQ Zhile jXU\ delibeUaWiRQV cRQWiQXed; RbjecWiQg WR Whe jXdge¶V baUUiQg 
Whe defeQVe fURm VSeakiQg ZiWh VRmeRQe ZhR mighW be a cUiWical defeQVe ZiWQeVV XQWil he gaYe 
SeUmiVViRQ WR dR VR; acWiQg ZiWh diVSaWch ViQce Whe jXU\ mighW cRme iQ ZiWh a YeUdicW aW aQ\ 

 
2  EaUlieU iQ Whe WUial, Whe SURVecXWRU had RbjecWed WR Whe jXdge¶V VeeiQg a SRlice UeSRUW UelaWed WR 
Whe AUi]RQa ZiWQeVVeV, ZiWhRXW aQ\ UemRQVWUaQce fURm Whe jXdge.  (ER-IV-991.1-.2.) 
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mRmeQW; aW baUeVW miQimXm, SUeVeUYiQg Whe iVVXe fRU aSSeal; makiQg cUiWical deciViRQV VXch aV 
ZheWheU WR call a ZiWQeVV baVed RQ adeTXaWe kQRZledge Rf Whe aYailable facWV; aQd, PRVW 
fXQdameQWall\, caSiWali]iQg RQ Whe emeUgeQce Rf a SRWeQWiall\ RXWcRme-deWeUmiQaWiYe ZiWQeVV. 
 

PRVW-WUial, MU. ChieU UeYieZed Whe WeVWimRQ\ Rf MU. RRbiQVRQ aW Whe SRVWcRQYicWiRQ  
heaUiQg aQd cRQclXded, jXVW aV ZiWh MV. WalleU, WhaW he defiQiWel\ ZRXld haYe called him aV a 
ZiWQeVV if he had beeQ Whe RQe WR decide.  (ER-IV-848 aW � 1.)  MU. ChieU Uecalled ³ZaQWiQg WR aVk 
fRU a VWa\ Rf delibeUaWiRQV Zhile Whe RRbiQVRQ maWWeU ZaV iQYeVWigaWed´ (ER-IV-946-947 aW � 4; 
ER-VI-1426) aV he XQdeUVWRRd, ZheUe MU. BaUeQV feigQed QRW WR, WhaW LeYiQ VighWiQgV ZeUe ³Whe 
higheVW iQYeVWigaWRU\ SUiRUiW\´ (ER-IV-934 aW � 2).   
 

ThXV, aV a UeVXlW Rf MU. BaUeQV¶ cRQflicW ZiWh UeVSecW WR ZiWQeVVeV cRmiQg fRUZaUd WR 
UeSRUW WhaW Whe\ had VeeQ MU. LeYiQ fRllRZiQg hiV SXUSRUWed mXUdeU, MU. HXQW lRVW WZR VXch 
ZiWQeVVeV ZhR cRXld haYe WeVWified aW hiV WUial, each Rf ZhRm ZaV cRmSleWel\ iQdeSeQdeQW Rf Whe 
AUi]RQa ZiWQeVVeV aQd, XQlike Whem, ZaV SeUVRQall\ acTXaiQWed ZiWh MU. LeYiQ.  MU. RRbiQVRQ 
acWXall\ had VSRkeQ WR him.     

 
BXW WheUe iV eYeQ mRUe.  AV SUeYiRXVl\ QRWed, Whe SURVecXWRU iQfRUmed MU. BaUeQV b\ 

leWWeU daWed Ma\ 4, 1987, WhaW WhUee addiWiRQal, SRWeQWiall\ e[RQeUaWiQg e\eZiWQeVVeV had 
cRQWacWed hiV Rffice.  (ER-IV-921.)  The gXilW\ YeUdicW had beeQ UeWXUQed WZR ZeekV eaUlieU, RQ 
ASUil 22, 1987.  CUXciall\, QeiWheU MU. ChieU, iQYeVWigaWRU Lee, QRU MU. HXQW ZaV VhRZQ Whe Ma\ 
1987 leWWeU QRU RWheUZiVe WRld Rf IYaQ WeUQeU, RQe Rf Whe e\eZiWQeVVeV Qamed iQ iW.  (ER-IV-862 
aW � 39G, 934 aW � 3, 945-946 aW � 3.)  MU. WeUQeU, \eW aQRWheU UeVSecWable ciWi]eQ, ZaV a fXQeUal 
hRme diUecWRU.  He VaZ MU. LeYiQ aW a VeUYice held iQ 1985 RU 1986.  MU. LeYiQ aQd WZR RU WhUee 
RWheU SeRSle aUUiYed eaUl\, Zhich gaYe MU. WeUQeU a chaQce WR clRVel\ RbVeUYe him.  (ER-III-
711-712.)  The maQ ZhRm MU. WeUQeU ZRXld laWeU ideQWif\ aV MU. LeYiQ lRRked like ³a 
diSlRmaW.´  (ER-III-723.)  MU. WeUQeU deVcUibed him aV beiQg 6¶1´ RU 6¶2´ (ER-III-721-722); 
ZiWh VilYeU gUa\ haiU, ³almRVW ZhiWe´ (ER-III-722); aQd effemiQaWe iQ VSeech (ER-III-724).  
While Whe\ ZeUe VSeakiQg, MU. WeUQeU QRWiced \ellRZ gRld filliQgV iQ Whe maQ¶V back WeeWh.  
(ER-III-719-720.)  MU. LeYiQ had gRld filliQgV iQ 20 Rf hiV 30 WeeWh.  (ER-IV-1075.)  ThiV laWWeU 
deWail iV Rf Whe Vame calibeU Rf eYideQce aV Whe fRUehead VcaU QRWed b\ MV. CaQchRla ± iW aSSeaUV 
WR be cRQYiQciQg eYideQce WhaW Whe ZiWQeVV did, iQ facW, Vee MU. LeYiQ. 

 
IQ 1987, MU. WeUQeU Uead a QeZVSaSeU aUWicle abRXW Whe WUial; iW ZaV eiWheU RQgRiQg RU 

UeceQWl\ cRQclXded.  The aUWicle iQclXded a ShRWR Rf MU. LeYiQ.  (ER-III-714, 717-718.)  MU. 
WeUQeU LPPHGLaWHO\ called Whe SRlice.  SeYeQ WR WeQ da\V laWeU, aQ RfficeU called back aQd MU. 
WeUQeU UelaWed hiV iQfRUmaWiRQ.  The RfficeU Vaid WhaW Whe SRlice ZRXld lRRk iQWR iW, bXW MU. 
WeUQeU heaUd QRWhiQg fXUWheU XQWil 1994, ZheQ he agaiQ VaZ VRmeWhiQg iQ Whe QeZVSaSeU abRXW 
Whe caVe aQd called MU. HXQW¶V VWaWe SRVWcRQYicWiRQ laZ\eU.  (ER-III-715-717.) 

 
AgaiQ, deVSiWe UeceiYiQg Whe SURVecXWRU¶V Ma\ 4, 1987, leWWeU diVclRViQg MU. WeUQeU (ER-

III-728; ER-IV-882-883; ER-IV-921), MU. BaUeQV QHYHU FRQWaFWHG KLP (ER-IV-913-914 aW � 2).  
MU. BaUeQV ZaV WRld Rf MU. WeUQeU iQ SleQW\ Rf Wime WR iQWeUYieZ him aQd SUeVeQW him aV a 
ZiWQeVV iQ VXSSRUW Rf a mRWiRQ fRU QeZ WUial, bXW he failed WR dR VR.  IW haUdl\ beaUV addiQg heUe 
WhaW MU. ChieU ZRXld haYe added MU. WeUQeU WR Whe gURXQdV fRU WhaW mRWiRQ.  (ER-IV-945-946 aW 
� 3.) 

 
AlVR meQWiRQed iQ Whe Ma\ 1987 leWWeU ZaV Whe facW WhaW MU. LeYiQ ZaV VeeQ aW a 
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QighWclXb called ³NiSSeUV.´  (ER-IV-922.)  ThiV VighWiQg ZRXld SURYe iQcaSable Rf iQYeVWigaWiRQ 
giYeQ Whe SaVVage Rf Wime (ER-IV-857 aW � 29), Whe diUecW UeVXlW Rf MU. BaUeQV¶ ZiWhhRldiQg Whe 
UeleYaQW iQfRUmaWiRQ fURm Whe defeQVe Weam (ER-IV-934 aW �� 3, 5).   
 

EYeU\ ³VighWiQg´ Rf MU. LeYiQ WhaW ZaV UeSRUWed came fURm RWheUZiVe diViQWeUeVWed 
ZiWQeVVeV.  EYeU\ RQe Rf Whe e\eZiWQeVV¶ UeSRUWV WXUQed RXW WR haYe a VXbVWaQWial baViV, VaYe RQe, 
L.H., Whe ³KeQWXck\´ VighWiQg (ER-IV-934-935 aW � 6).  NRQe Rf Whe VighWiQgV ZaV eYeU UecaQWed. 
NRQe ZaV UefXWed b\ eYideQce RU aQRWheU SeUciSieQW ZiWQeVVeV.  The NiSSeUV VighWiQg mighW Zell 
haYe beeQ Rf eTXiYaleQW YalXe, bXW, WhaQkV WR MU. BaUeQV¶ cRQflicWed UeSUeVeQWaWiRQ, WheUe iV QR 
Za\ WR Well. 
 
 BXW WheUe iV \eW mRUe.  Nadia Ghaleb iV \eW aQRWheU e\eZiWQeVV ZhR came fRUZaUd WR 
UeSRUW haYiQg VeeQ MU. LeYiQ afWeU hiV VXSSRVed mXUdeU, aQd Whe YalXe Rf heU UeSRUW, like all Whe 
RWheUV, ZaV lRVW aV a UeVXlW Rf MU. BaUeQV¶ ZRUU\iQg abRXW Whe imSlicaWiRQV WR KLP Rf WheVe 
ZiWQeVVeV RQ accRXQW Rf MU. TiWXV¶ UeSRUW WR Whe aXWhRUiWieV.  MU. BaUeQV admiWWed iQ a deSRViWiRQ 
WhaW he ZaV aZaUe iQ 1987 Rf MV. Ghaleb¶V UeSRUW.  (ER-IV-879-880.)  He QeYeU iQWeUYieZed heU. 
(ER-III-737.)  HeU fiUVW iQWeUYieZ ZaV SeUfRUmed b\ aQ iQYeVWigaWRU ZRUkiQg fRU MU. HXQW¶V 
cRdefeQdaQW, RQ Ma\ 11, 1987.  (ER-III-740; ER-IV-870.)  The UeSRUW Rf WhaW iQWeUYieZ ZaV 
VXSSlied WR VRmeRQe ZRUkiQg RQ Whe defeQVe Weam ZiWhiQ a ³Zeek RU WZR.´  (ER-III-738-740.)  
ThaW ³VRmeRQe´ ZaV MU. BaUeQV.  AV QRWed, he admiWWed VeeiQg Whe UeSRUW, bXW MU. ChieU ZaV QRW 
aSSUiVed Rf iW aW all (ER-IV-848 aW � 2).  NeiWheU ZaV Whe defeQVe iQYeVWigaWRU.  (ER-IV-934 aW  
� 5.)  MU. BaUeQV keSW iW hiddeQ fURm bRWh Rf Whem.     
 

MV. Ghaleb ZaV Whe maiWUe d¶ Rf MU. ChRZ¶V, a celebUaWed UeVWaXUaQW iQ LRV AQgeleV iQ 
Whe eaUl\ 1980¶V.  (ER-III-690.)  She alVR had held SRViWiRQV iQ SXblic UelaWiRQV, aQd iQ hRWel aQd 
UeVWaXUaQW maQagemeQW.  (ER-III-688-689.)  The laVW Wime WhaW MV. Ghaleb VaZ MU. LeYiQ ZaV 
VhRUWl\ befRUe Whe MaUch 21, 1987, deaWh Rf heU clRVe fUieQd, DeaQ PaXl MaUWiQ (DeaQ MaUWiQ¶V 
VRQ).  (ER-III-695, 698.)  She had had e[WeQViYe cRQWacW ZiWh MU. LeYiQ RYeU a SeUiRd Rf 11 
\eaUV.  (ER-III-687, 693, 699-700.)  She deVcUibed him aV ³SUemaWXUel\ gUa\ ... a VWUikiQg feaWXUe.  
He ZaV alZa\V Zell dUeVVed ... RQ Whe Wall Vide ... WhiQ....  He had WhaW YeU\ diVWiQcW face.´  (ER-III-
692.)  She ZaV iQ heU caU headiQg eaVW RQ SaQ ViQceQWe BRXleYaUd iQ Whe WeVWZRRd aUea Rf LRV 
AQgeleV.  (ER-III-694.)  The WUaffic ZaV cRQgeVWed aQd heU caU ZaV mRYiQg VlRZl\.  IW ZaV abRXW 
8:30 a.m.: 

 
I ZaV kiQd Rf WUaYeliQg iQ VWRS aQd VWaUW WUaffic, aQd I lRRked RYeU aQd I 
VaZ RRQ LeYiQ geWWiQg iQWR a caU aQd UemaUked WR m\Velf WhaW, ³TheUe 
iV RRQ LeYiQ. I haYeQ¶W VeeQ him fRU aZhile.´  AQd iW ZaV RQe Rf WhRVe 
mRmeQWV WhaW eYRked aQ eUa iQ m\ life.  I jXVW kiQd Rf WhRXghW abRXW 
him iQ WhaW SeUiRd WhURXghRXW Whe UeVW Rf m\ dUiYe WR ZRUk. 
 

(ER-III-695.)  MV. Ghaleb had heU e\eV RQ MU. LeYiQ fRU 2-4 VecRQdV.  (ER-III-703-704.) 
LaWeU, ZheQ Vhe ZaV ZaWchiQg Whe QeZV Rf DeaQ PaXl MaUWiQ¶V deaWh RQ WeleYiViRQ, ³Whe\ flaVhed 
WhiV SicWXUe Rf RRQ LeYiQ.  I ZaV VR VXUSUiVed.... I lRRked aW m\ aVViVWaQW, I Vaid: µI caQ¶W belieYe 
WhiV.  ThiV gX\ iV QRW dead.  I jXVW VaZ him.¶ ´  (ER-III-696.)  MV. Ghaleb had 20/20 YiViRQ (ER-
III-697) aQd ZaV ceUWaiQ WhaW Vhe had aQ adeTXaWe RSSRUWXQiW\ WR make a SRViWiYe ideQWificaWiRQ Rf 
MU. LeYiQ: ³I cleaUl\ VaZ RRQ LeYiQ.´  (ER-III-701.)  She Uecalled VeeiQg hiV ZhRle face.  (ER-
III-702.)  She deVcUibed him aV ³a YeU\ diVWiQcWiYe lRRkiQg SeUVRQ,´ aQd QeYeU VaZ aQ\RQe elVe 
ZhR lRRked like him.  (ER-III-705.) 
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ThXV, aQd agaiQ, MU. BaUeQV deSUiYed MU. HXQW Rf aQRWheU RXWcRme-diVSRViWiYe ZiWQeVV.  

IQ VXm, he igQRUed MU. WeUQeU eQWiUel\, bXUied Whe NiSSeUV¶ iQfRUmaWiRQ, SURcUaVWiQaWed ZiWh 
UeVSecW Rf MV. WalleU VXch aV WR lRVe heU aV a ZiWQeVV iQ Whe gXilW ShaVe Rf Whe WUial; feaUed WR eYeQ 
haYe cRQWacW ZiWh MU. RRbiQVRQ aQd WhXV eVcheZed Whe RQl\ meaQV WR aVVeVV hiV YalXe aV a gXilW-
ShaVe ZiWQeVV, Zhich, aV ZRXld laWeU be VhRZQ, ZaV gUeaW; adRSWed hiV ³VaQiWaU\´ SURWRcRl ZiWh 
Whe AUi]RQa ZiWQeVVeV WhaW WXUQed Whem iQWR ZeaSRQV WR be Zielded b\ Whe SURVecXWRU iQVWead Rf 
Whe SRZeUfXll\ e[cXlSaWRU\ ZiWQeVVeV Whe\ VhRXld haYe beeQ; aQd VXSSUeVVed Whe Ghaleb 
iQfRUmaWiRQ, SUeclXdiQg heU iQclXViRQ iQ Whe QeZ-WUial mRWiRQ.  CeUWaiQl\, if RWKHUV called MU. 
BaUeQV WR UeSRUW VeeiQg MU. LeYiQ, QRW RQl\ Zill Ze QeYeU kQRZ abRXW iW, bXW Ze caQ be 
abVRlXWel\ ceUWaiQ WhaW, if Whe\ did call, MU. BaUeQV deflecWed Whem.  

 
 WhaW UemaiQV SeUhaSV PRVW SaiQfXl iQ Whe maQQeU iQ Zhich WhaW MU. HXQW ZaV WUeaWed b\ 
Whe jXdicial V\VWem, aV UefeUeQced abRYe, aQ acWXal jXU\ VXbVeTXeQWl\ heaUd Whe YeU\ e\eZiWQeVVeV 
ZhR had VeeQ MU. LeYiQ afWeU hiV SXUSRUWed mXUdeU, WKH MXURUV IRXQG WKHP WR EH FRPSOHWHO\ 
FUHGLEOH, aQd eYeU\ UeYieZiQg cRXUW WheUeafWeU VimSl\ UefXVed WR eYeQ cRQVideU WhiV mRVW 
SeUVXaViYe SURRf Rf hRZ hiV fiUVW WUial had geQeUaWed a miVcaUUiage Rf jXVWice.  AV QRWed, he ZaV 
VeSaUaWel\ SURVecXWed fRU a VecRQd mXUdeU (fRU Zhich Whe jXU\ UefXVed WR cRQYicW aQd Zhich 
chaUge ZaV WheQ diVmiVVed).  AW WhaW WUial, Whe YeU\ e\eZiWQeVVeV ZhRm MU. BaUeQV cRXld haYe 
called, bXW did QRW, WeVWified becaXVe MU. HXQW ZaV SeUmiWWed WR call Whem iQ UeVSRQVe WR Whe 
SURVecXWiRQ¶V WU\iQg WR eQhaQce iWV chaQceV Rf VecXUiQg hiV cRQYicWiRQ b\ SUeVeQWiQg eYideQce Rf 
hiV VXSSRVed mXUdeU Rf MU. LeYiQ.   
 

The AUi]RQa ZiWQeVVeV ZeUe e[amiQed WheUe aV QRUmal ZiWQeVVeV ZRXld be, XQlike aV Whe\ 
had beeQ b\ MU. BaUeQV, WhaW iV, ZiWhRXW meUel\ ³mimickiQg´ TXeVWiRQV SRVed WR Whem b\ Whe 
SRlice, aQd Whe jXURUV fRXQd Whem TXiWe SeUVXaViYe ZiWQeVVeV.  (ER-IV-815 aW � 17 [JXURU 
CUeekmRUe: ³I felW MV. CaQchRla aQd MU. LRSe] ZeUe YeU\ belieYable.  MU. LRSe] did QRW ZaQW 
WR cRme fRUZaUd.  MV. CaQchRla kQeZ a lRW Rf facWV [abRXW MU. LeYiQ¶V aSSeaUaQce] WhaW ZeUe QRW 
iQ Whe EVTXLUH aUWicle....  The VcaU ZaV a YeU\ imSRUWaQW aQd WelliQg aVSecW Rf Whe ideQWificaWiRQ.´]); 
ER-III-786 aW � 8 [JXURU SRUelle: ³I belieYe [MV. CaQchRla aQd MU. LRSe]] VaZ LeYiQ.´]; ER-III-
772 aW � 13 [JXURU CaUVaQaUR: ³MV. CaQchRla ZaV a YeU\ cUedible ZiWQeVV.´].)  AgaiQ: iW ZaV Whe 
³VaQiWaU\ WacWicV´ WhaW MU. BaUeQV adRSWed ZiWh UeVSecW WR WheVe ZiWQeVVeV WhaW became Whe YeU\ 
meaQV b\ Zhich Whe SURVecXWiRQ diVcUediWed Whem iQ Whe e\eV Rf Whe fiUVW jXU\.    

 
The jXURUV had Whe VelfVame UeacWiRQ WR heaUiQg MU. RRbiQVRQ WeVWif\.  (See ER-III-773 aW 

� 16 [JXURU CaUVaQaUR: ³MU. RRbiQVRQ ZaV a cUiWical defeQVe ZiWQeVV becaXVe he ZaV YeU\ 
cUedible.´]; ER-III-783 aW � 8 [JXURU SRUelle: ³I felW RRQ LeYiQ ZaV RXWUageRXV aQd bUa]eQ  
eQRXgh WR aSSURach MU. RRbiQVRQ ....´]; ER-III-792 aW � 9 [JXURU MRUURZ¶V aYeUUiQg WhaW MU. 
RRbiQVRQ added WR UeaVRQable dRXbW]; ER-IV-797-798 aW � 5 [JXURU SaSeUVWeiQ¶V aYeUUiQg WhaW Whe 
RRbiQVRQ VighWiQg had YalXe becaXVe RRbiQVRQ bRWh VaZ aQd VSRke WR LeYiQ]; ER-IV-815 aW � 16 
[JXURU CUeekmRUe: ³MU. RRbiQVRQ ZaV ... cUedible.´].) 
 

The jXURUV Vaid mXch Whe Vame abRXW MV. Ghaleb.  (See ER-IV-815 aW � 15 [JXURU 
CUeekmRUe: ³[S]he ZaV ViQceUe.  OQ balaQce, Vhe helSed Whe DefeQVe.´]; ER-IV-797 aW � 5 
[JXURU SaSeUVWeiQ: ³I ZaV cRQYiQced WhaW Vhe cRXld Vee aQd UecRgQi]e RRQ LeYiQ XQdeU Whe 
cRQdiWiRQV Vhe deVcUibed.  I fRXQd MV. Ghaleb WR be cUedible aQd I WRRk heU VighWiQg VeUiRXVl\.´]; 
ER-III-783 aW � 8 [JXURU SRUelle belieYed MU. LeYiQ ZaV aliYe, ciWiQg MV. Ghaleb aV RQe Rf Whe 
³cUedible ZiWQeVVeV´ leadiQg heU WR VR cRQclXde]; ER-III-773 aW � 15 [JXURU CaUVaQaUR: ³I belieYe 
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iW iV YeU\ SRVVible WR ideQWif\ VRmeRQe WhaW \RX kQRZ iQ Whe maWWeU Rf VecRQdV aV MV. Ghaleb 
iQdicaWed.´].) 
 
 PeUhaSV eQRXgh haV beeQ Vaid abRXW hRZ MU. HXQW ZaV deQied Whe SRZeUfXl VXSSRUW Rf 
Whe e\eZiWQeVV WeVWimRQ\ fURm WhRVe ZhR VaZ MU. LeYiQ fRllRZiQg hiV SXUSRUWed mXUdeU, bXW if 
WheUe iV aQ\ dRXbW UemaiQiQg abRXW jXVW hRZ SRZeUfXl WhaW lRVW eYideQce ZaV, iW VhRXld be SXW WR 
UeVW b\ ZhaW SURVecXWiRQ Weam membeUV WhemVelYeV had WR Va\ abRXW iW.  AfWeU Whe defeQVe UeVWed, 
Whe SURVHFXWRU cRQceded Whe YXlQeUabiliW\ Rf hiV caVe WR Whe SUeVeQWaWiRQ Rf (ZhaW WXUQed RXW WR be 
Ueadil\ aYailable) addiWiRQal e[cXlSaWRU\ eYideQce.  He WRld Whe jXdge Rf hiV ³gUeaW feaU´ WhaW RQe 
mRUe VighWiQg ZiWQeVV ZRXld caXVe a ³hXQg jXU\ RU ZRUVe.´  (ER-VI-1447.)  IQ addiWiRQ, Whe lead 
caVe ageQW cRQceded iQ 1993 WhaW, iQ lighW Rf Whe ³fiYe QeZ ZiWQeVVeV ZhR VWaWe WhaW Whe\ haYe 
VeeQ ... LeYiQ afWeU hiV UeSRUWed diVaSSeaUaQce ... [a] QeZ WUial ZRXld be haUd WR ZiQ ZiWhRXW 
addiWiRQal eYideQce Rf RXU RZQ.´  (ER-III-766.)  TheVe aUe Whe RSiQiRQV Rf SWaWe UeSUeVeQWaWiYeV 
ZhR ZeUe LQWLPaWHO\ familiaU ZiWh Whe eYideQWiaU\ facWV. 
 
 IQ VXm, Whe eYideQce aYailable WR MU. BaUeQV, bXW QRW SUeVeQWed aW MU. HXQW¶V WUial, ZheQ 
laWeU SUeVeQWed WR RWheU jXURUV aW a VXbVeTXeQW WUial cRQYiQced WKHP WhaW MU. LeYiQ ZaV QRW 
mXUdeUed.  If RQl\ RQH jXURU VR cRQclXded aW Whe fiUVW WUial, MU. HXQW ZRXld QRW haYe beeQ 
cRQYicWed.  AQd, aV amSl\ illXVWUaWed, Whe UeaVRQ WhaW Whe jXU\ did QRW heaU WheVe ZiWQeVVeV ZaV 
MU. BaUeQV¶ chRRViQg WR VeUYe himVelf UaWheU WhaQ hiV clieQW.  
 
II. IneffecWiYe AVViVWance of CoXnVel 
 
 WiWh Whe beQefiW Rf hiQdVighW, iW iV eaV\ WR Vee Whe gUaYe eUURU iQ MU. HXQW¶V jXdgmeQW iQ 
UeWaiQiQg MU. BaUeQV.  He ZaV SUimaUil\ a SeUVRQal-iQjXU\ laZ\eU.  (ER-IV-868 aW � 55.) AmRQg 
RWheU WhiQgV WhaW he cRQcealed fURm MU. HXQW ZeUe Whe facWV WhaW he ZaV iQ CRcaiQe AQRQ\mRXV 
aW Whe Wime (ER-III-745; ER-IV-885); he had beeQ VXed RYHU 15 WLPHV fRU SURfeVViRQal 
QegligeQce; aQd he had a hRUUeQdRXV UeSXWaWiRQ iQ Whe legal cRmmXQiW\, iQclXdiQg fRU 
iQcRmSeWeQce aQd SeUjXU\, aV ZRXld laWeU be aWWeVWed WR b\ fRXU highl\ UeVSecWed aWWRUQe\V (ER-
III-729-731, 746-748; ER-IV-865 aW � 46). 
 
 WhRll\ aSaUW fURm MU. BaUeQV¶ ZillfXl UefXVal WR iQYeVWigaWe aQd SUeVeQW Whe WeVWimRQ\ Rf 
Whe e\eZiWQeVVeV ZhR claimed ZiWh ceUWaiQW\ WhaW Whe\ had VeeQ MU. LeYiQ afWeU hiV SXUSRUWed 
mXUdeU, diVcXVVed abRYe, hiV effRUW WR SUeVeQW Whe defeQVe WhaW MU. LeYiQ had jXmSed bail WR 
aYRid iQcaUceUaWiRQ ZaV ZRefXll\ iQadeTXaWe.  IQ a FaSLWaO FaVH, MU. BaUeQV did QRW eYeQ begiQ WR 
iQYeVWigaWe XQWil aIWHU Whe SURVecXWiRQ UeVWed iWV caVe, L.H., aSSUR[imaWel\ WZR aQd RQe-half \eaUV 
afWeU he had beeQ UeWaiQed.  AgaiQ, alWhRXgh iW beggaUV belief, he SeUfRUmed QR SUeWUial 
iQYeVWigaWiRQ aW all.  NRQe Rf Whe SURVecXWiRQ ZiWQeVVeV ZaV iQWeUYieZed SUiRU WR WakiQg Whe VWaQd.  
MU. BaUeQV did QRW eYeQ bRWheU WR RbWaiQ, leW alRQe UeYieZ, Whe WUaQVcUiSWV Rf Whe eaUlieU WUial Rf 
MU. HXQW¶V cRdefeQdaQW, WhRXgh, Rf cRXUVe, Whe\ cRQWaiQed Whe WeVWimRQ\ Rf maQ\ Rf Whe 
SURVecXWiRQ ZiWQeVVeV ZhR ZRXld WheQ WeVWif\ agaiQVW him.  B\ Za\ Rf RbjecWiYe cRQWUaVW, Whe 
laZ\eU ZhR VXcceVVfXll\ defeQded Whe cRdefeQdaQW (ZhR ZaV QRW cRQYicWed Rf Whe mXUdeU WhaW, 
accRUdiQg WR Whe SURVecXWiRQ¶V WheRU\, he SeUVRQall\ cRmmiWWed aW MU. HXQW¶V diUecWiRQ),3 had 

 
3  The caVe agaiQVW WhiV cRdefeQdaQW failed WZice.  FRllRZiQg a miVWUial dXe WR Whe iQabiliW\ Rf Whe 
jXU\ WR Ueach a XQaQimRXV YeUdicW, he ZaV UeWUied afWeU MU. HXQW¶V WUial WR Whe Vame UeVXlW.  The 
mXUdeU chaUgeV agaiQVW him ZeUe WheQ diVmiVVed.  (ER-III-765; VHH CR-248-15.)  TR me, WhiV iV 
\eW fXUWheU SURRf Rf hRZ MU. HXQW¶V WUial¶V RXWcRme ZRXld haYe beeQ diffeUeQW had he RQl\ beeQ 
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RYeU 150 ZiWQeVVeV iQWeUYieZed befRUe WUial.  (ER-IV-959.)  MU. BaUeQV iQWeUYieZed QRQH.  AW 
MU. HXQW¶V VecRQd WUial, 44 defeQVe ZiWQeVVeV WRRk Whe VWaQd WR addUeVV Whe alleged LeYiQ killiQg 
(E[. 201, � 7); iQ Whe WUial aW Zhich he ZaV UeSUeVeQWed b\ MU. BaUeQV, WheUe had beeQ 4. 
   
 The  abjecW iQcRmSeWeQce Rf MU. BaUeQV.  The RWheU SURfeVViRQalV RQ Whe defeQVe Weam, 
WhaW iV, WhRVe iQ Whe beVW SRViWiRQ WR aVVeVV ZheWheU he ZaV SURYidiQg Whe VRUW Rf UeSUeVeQWaWiRQ WR 
Zhich MU. HXQW ZaV eQWiWled, all cRQWemSRUaQeRXVl\ came WR Whe Vame cRQclXViRQ.  PUiRU WR WUial, 
WZR aWWRUQe\V aQd WhUee iQYeVWigaWRUV ZeUe UeWaiQed b\ MU. BaUeQV.  B\ Whe Wime Rf WUial, aOO Rf 
Whem had cRQclXded WhaW he ZaV QRW SURYidiQg baUel\ cRmSeWeQW UeSUeVeQWaWiRQ.  FRXU Rf Whem 
ZiWhdUeZ fURm Whe caVe fRU WhaW YeU\ UeaVRQ.  (SHH ER-IV-931-932 aW �� 1, 3, 936 aW �� 1, 4, 939 
aW � 7.)  The fifWh ZaV MU. ChieU, ZhR VWa\ed RQ aV MU. BaUeQV¶ VileQced aVViVWaQW, bXW RQl\ 
becaXVe MU. HXQW begged him QRW WR abaQdRQ him.  (ER-IV-946 aW � 4.)  
 

TR be mRUe VSecific: LeZiV TiWXV, a fRUmeU lieXWeQaQW iQ Whe SheUiff¶V Office aQd aQ 
e[SeUieQced caSiWal defeQVe aWWRUQe\ (UefeUeQced abRYe UegaUdiQg hiV UeSRUWiQg MU. BaUeQV¶ 
SRWeQWiall\ cUimiQal cRQdXcW WR Whe aXWhRUiWieV), UeVigQed afWeU Whe SUelimiQaU\ heaUiQg iQ 1985, 
³TXiWe alaUmed abRXW MU. BaUeQV¶ SURfeVViRQal cRmSeWeQce aQd eWhicV.´  (ER-IV-931-932 aW �� 1, 
3-5.)  He fRXQd MU. BaUeQV ³VR SRRUl\ YeUVed iQ cUimiQal laZ´ aV WR be ³daQgeURXV.´  (ER-IV-
933 aW � 7.)  JRhQ aQd MaUWie JeQVeQ, highl\ e[SeUieQced gXilW-ShaVe caSiWal-caVe iQYeVWigaWRUV, 
UeVigQed RQ Whe eYe Rf RSeQiQg VWaWemeQWV, fiQdiQg Whe aWWRUQe\ ³VXSeUYiViRQ Rf Whe caVe [] VR 
XQSURfeVViRQal aV WR make iW imSRVVible ... WR dR eYeQ miQimall\ acceSWable iQYeVWigaWiRQ.´  (ER-
IV-936 aW � 4.)  IW ZaV Whe fiUVW aQd laVW Wime iQ WheiU lRQg caUeeUV WhaW Whe\ did VR.  (IG.)  The\ 
fRXQd MU. BaUeQV¶ XQUeVSRQViYeQeVV SaUWicXlaUl\ fUXVWUaWiQg becaXVe Whe\ had ³a ZealWh Rf Yiable 
leadV´ (LG. aW � 6), lRVW becaXVe Whe\ cRXld QRW RbWaiQ ³Whe QeceVVaU\ lRgiVWical aVViVWaQce aQd 
VWUaWegic diUecWiRQ´ (LG. aW � 5).  MU. BaUeQV ZRXld QRW eYeQ UeWXUQ WheiU callV, leW alRQe VXSSl\ 
³Whe facWXal aQd dRcXmeQWaU\ VXSSRUW´ Whe\ Qeeded.  (IG. aW � 7.)  CaVe\ CRheQ, a UeQRZQed 
VSecialiVW iQ SeQalW\-ShaVe iQYeVWigaWiRQ, ZhR ZRUked RQ aSSUR[imaWel\ 110 VSecial-
ciUcXmVWaQce caVeV (ER-IV-938 aW � 1), jRiQed Whe defeQVe Weam RQ JXQe 5, 1986 (LG. aW � 2), bXW 
TXiW RQ MaUch 11, 1987, afWeU cRQclXdiQg WhaW MU. BaUeQV had a ³gURVVl\ iQaSSURSUiaWe aQd 
iUUeVSRQVible RUieQWaWiRQ ... WRZaUdV hiV dXWieV´ (ER-IV-939 aW � 7).  IW ZaV Whe RQl\ Wime iQ MU. 
CRheQ¶V caUeeU WhaW he had WR TXiW a caVe fRU VXch a UeaVRQ.  (IG.)  SXcciQcWl\ VXmmiQg iW XS, he 
cRQclXded WhaW MU. BaUeQV ³did QRW kQRZ ZhaW he ZaV dRiQg.´  (ER-IV-938 aW � 5.) 
 

AV a UeVXlW, MU. LeYiQ¶V SUe-diVaSSeaUaQce VWaWemeQWV aQd acWiRQV, Zhich ZRXld haYe 
SURYided SRZeUfXl VXSSRUW fRU Whe defeQVe, ZeUe QeYeU SUeVeQWed WR Whe jXU\.  MU. LeYiQ ZaV a 
QRWRUiRXV cRQ-maQ, kQRZQ WR RSeUaWe WhURXgh VeYeUal falVe ideQWiWieV, iQclXdiQg WhRVe Rf dRcWRU 
aQd laZ\eU.  (ER-IV-1032-1033, 1037-1043; ER-V-1224.)  OQ JXQe 6, 1984, Whe da\ he ZeQW 
miVViQg, he ZaV fUee RQ bail aV he aZaiWed Whe VWaUW Rf hiV WUial RQ 12 felRQ\ cRXQWV Rf gUaQd WhefW 

 
cRmSeWeQWl\ UeSUeVeQWed aQd WUied befRUe aQ imSaUWial jXdge.  PaUeQWheWicall\, Whe fiUVW miVWUial Rf 
hiV cRdefeQdaQW RccXUUed aW a WUial SUeVided RYeU b\ JXdge RiWWeQbaQd, ZheUe Whe jXU\¶V YRWe ZaV 
11-1 iQ faYRU Rf cRQYicWiRQ, ZheUeaV Whe VecRQd, WUied befRUe aQ imSaUWial jXdge, eQded ZiWh a 
YRWe Rf 10-2 iQ faYRU Rf acTXiWWal.  IQ facW, Whe SURVecXWiRQ chaUged a WhiUd SeUVRQ iQ cRQQecWiRQ 
ZiWh Whe mXUdeU Rf MU. LeYiQ, Re]a EVlamiQia, aQd WhaW caVe eQded ZiWh Whe diVmiVVal Rf chaUgeV 
agaiQVW KLP.  ThXV, iQ Whe fRXU WUialV iQ Zhich cRQYicWiRQ ZaV VRXghW fRU Whe mXUdeU Rf MU. LeYiQ, 
Whe lRQe Wime iW ZaV VecXUed ZaV aW MU. HXQW¶V WUial, WaiQWed aV iW ZaV, XQlike Whe RWheUV, ZiWh Whe 
maVViYe iQcRmSeWeQce Rf aQd beWUa\al b\ a defeQVe laZ\eU, aQd Whe eTXall\ maVViYe miVcRQdXcW 
aQd SaUWialiW\ RQ Whe SaUW Rf a jXdge.     
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ZiWh eQhaQcemeQWV.  (ER-IV-1053, 1060-1062.)  He had jXVW leaUQed WhaW a clRVe aVVRciaWe had 
agUeed WR cRRSeUaWe ZiWh Whe SURVecXWiRQ agaiQVW him, aQd WhaW addiWiRQal chaUgeV ZeUe abRXW WR 
be filed.  (ER-IV-1065-1066.)  He SURmSWl\, jXVW SUiRU WR hiV diVaSSeaUaQce, VSeQW $10,000 iQ 
feeV WR Wake a bail lieQ Rff hiV mRWheU¶V hRme VR aV WR fUee hiV SaUeQWV Rf SRWeQWial liabiliW\ VhRXld 
he abVcRQd.  (ER-IV-1054-1059.)  AmRQg RWheU facWV WhaW RQl\ came WR lighW fRllRZiQg Whe WUial, 
ZheQ Whe adeTXaWe iQYeVWigaWiRQ ZaV SeUfRUmed WhaW MU. BaUeQV eVcheZed, aUe Whe fRllRZiQg: 

 
OliYeU HRlmeV, a fRUmeU aWWRUQe\, ZaV MU. LeYiQ¶V fUieQd aQd legal aide (ER-III-630-

636; ER-IV-964-965), ZhRm MU. BaUeQV QeiWheU iQWeUYieZed QRU called aV a ZiWQeVV.  IQ eaUl\ 
1984, afWeU MU. LeYiQ¶V aUUeVW RQ Whe 12 gUaQd-WhefW chaUgeV, he VRXghW MU. HRlmeV¶ adYice.  MU. 
HRlmeV WRld him he ZaV ³iQ VeUiRXV WURXble.´  (ER-III-635-636.)  MU. LeYiQ VSecificall\ ZaQWed 
WR kQRZ ZheWheU aQ AmeUicaQ cRXld aYRid e[WUadiWiRQ WhURXgh bUibeU\ (ER-III-639-641, 647), 
UemaUkiQg WhaW hiV RZQ UeVeaUch had iQdicaWed WheUe ZaV a mRUaWRUiXm WhaW SUeemSWed e[WUadiWiRQ 
fURm BUa]il (ER-III-649-650).  He e[SlaiQed WhaW iW ZaV a jRXUQaliVWic iQWeUeVW (LELG.), WhRXgh he 
ZaV QRW a jRXUQaliVW.  OQ Whe da\ befRUe hiV diVaSSeaUaQce, MU. LeYiQ demaQded WhaW MU. HRlmeV 
UeWXUQ Whe ke\ WR MU. LeYiQ¶V hRXVe WhaW had eQabled MU. HRlmeV WR ZRUk RQ MU. LeYiQ¶V 
cUimiQal caVe WheUe.  (ER-IV-964-965.)  MU. HRlmeV had WhaW ke\ fRU mRQWhV.  (ER-III-642.)  MU. 
LeYiQ made XS a lie abRXW hiV maid¶V lRViQg hiV hRXVe ke\V WR e[SlaiQ Whe demaQd.  (ER-IV-965.)  
He ZaV agiWaWed.  He WRld MU. HRlmeV WhaW he had jXVW leaUQed WhaW a clRVe fUieQd had beWUa\ed 
him b\ SURYidiQg iQfRUmaWiRQ WR Whe aXWhRUiWieV.  (ER-III-644, 647-648.)   
 

MU. BaUeQV ZaV aZaUe Rf MU. HRlmeV.  TheUe ZeUe WZR mXlWi-Sage SRlice iQWeUYieZ 
UeSRUWV RQ him.  (HeaUiQg E[V. 216, 240.)  MU. BaUeQV admiWWed VeeiQg Whem.  (ER-III-731.1-.2.)  
The SURVecXWRU WeVWified he diVclRVed all Whe diVcRYeU\ WR him.  (ER-III-726-727.)  The JeQVeQV, 
WheQ Whe defeQVe iQYeVWigaWRUV, ZeUe aZaUe Rf MU. HRlmeV, aQd ZeUe WaVked WR iQWeUYieZ him 
(ER-III-741-742; ER-IV-969), bXW Whe\ TXiW befRUe dRiQg VR RQ accRXQW Rf MU. BaUeQV¶ bi]aUUe 
behaYiRU (ER-IV-936-937).  ThXV, iW iV abXQdaQWl\ cleaU WhaW MU. BaUeQV did QRW make a UeaVRQed 
deciViRQ WR igQRUe MU. HRlmeV, QRU did he lack VXfficieQW iQfRUmaWiRQ WR jXVWif\ a deciViRQ WR 
iQWeUYieZ him.  RaWheU, he VimSl\ failed WR haYe iQWeUYieZed a ZiWQeVV ZhR ZaV kQRZQ b\ him WR 
SRVVeVV faYRUable iQfRUmaWiRQ, Zhich ZaV jXVW RQe Siece Rf hiV gURVVl\ iQcRmSeWeQW maQagemeQW 
Rf Whe eQWiUe defeQVe iQYeVWigaWiRQ.  (See ER-IV-936-937.) 

 
The liVW Rf defeQVe ZiWQeVVeV lefW XQiQYeVWigaWed aQd XQSUeVeQWed b\ MU. BaUeQV gReV RQ.  

JRhQ DXUaQ ZaV MU. LeYiQ¶V lRQgWime haiUdUeVVeU.  (ER-IV-961.)  MU. LeYiQ YiViWed him eYeU\ 
WZR ZeekV WhURXghRXW WheiU UelaWiRQVhiS WhaW had VSaQQed VRme 12 \eaUV.  (IG.)  MU. DXUaQ ZaV 
VWaUWled ZheQ, RQ Whe RccaViRQ Rf MU. LeYiQ¶V laVW YiViW WR hiV haiU ValRQ, MU. LeYiQ iQTXiUed 
abRXW d\eiQg hiV haiU aQd beaUd bURZQ.  (IG.)  MU. DXUaQ ZaV VhRcked becaXVe he XQdeUVWRRd WhaW 
MU. LeYiQ cRQVideUed hiV gUa\ haiU WR be hiV mRVW VWUikiQg feaWXUe.  (IG.)  MU. DXUaQ WUied WR Walk 
him RXW Rf iW.  (IG.)  WheQ MU. LeYiQ UemaiQed adamaQW, MU. DXUaQ UelXcWaQWl\ RffeUed WR dR iW 
fRU him.  (SHH ER-IV-829-831 aW � 11.)  MU. LeYiQ UefXVed Whe RffeU, bXW called back jXVW befRUe 
hiV diVaSSeaUaQce, aW Zhich Wime he VRXghW aQd RbWaiQed deWailed iQVWUXcWiRQ RQ hRZ WR d\e hiV 
haiU aQd beaUd.  (ER-IV-961-962.)  TeVWimRQ\ aW m\ WUial eVWabliVhed WhaW bURZQ VWaiQV ZeUe 
fRXQd iQ MU. LeYiQ¶V baWhWXb, Zhich Whe SRlice deWeUmiQed ZeUe QRW blRRd.  (ER-V-1213.)  IQ Whe 
abVeQce Rf MU. DXUaQ¶V WeVWimRQ\, Whe jXU\ had QR baViV WR dUaZ Whe UeaVRQable iQfeUeQce WhaW 
MU. LeYiQ had d\ed hiV haiU jXVW befRUe fleeiQg, VWaiQiQg hiV WXb iQ Whe SURceVV.   

 
AgaiQ, WheUe ZaV QR iQYeVWigaWiRQ iQ WhiV caSiWal caVe XQWil afWeU Whe SURVecXWiRQ UeVWed iWV 

caVe-iQ-chief, a VcaQW WhUee ZeekV befRUe Whe jXU\ YeUdicWV.  (CR-191-1-3, 69-70; ER-IV-923 aW � 
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2, 928-929 aW �� 22-26, 934-940; ER-V-1273-1279; ER-VI-1381-1382.)  AV a UeVXlW, Whe jXU\ 
QeiWheU heaUd WhaW, RQ Whe eYe Rf hiV diVaSSeaUaQce, MU. LeYiQ ZaV UeVeaUchiQg e[WUadiWiRQ WUeaWieV 
afWeU leaUQiQg WhaW a clRVe fUieQd had WXUQed VWaWe¶V eYideQce agaiQVW him, QRU WhaW he ZaV WheQ 
makiQg XQchaUacWeUiVWic, XQSUecedeQWed iQTXiUieV abRXW alWeUiQg Whe cRlRU Rf hiV haiU.  The YalXe 
Rf WhaW lRVV WR MU. HXQW iV Velf-eYideQW. 

 
The Qe[W ZiWQeVV hiV jXU\ did QRW heaU, bXW VhRXld haYe, ZaV KaUeQ MaUmRU, Whe Zife Rf a 

SURVecXWiRQ ZiWQeVV, LeRQaUd MaUmRU.  MV. MaUmRU liYed Qe[W dRRU WR MU. LeYiQ.  She ZaV a 
fRUmeU baQk RSeUaWiRQV RfficeU.  (ER-III-651-654.)  She deVcUibed MU. LeYiQ iQ Whe Vame maQQeU 
aV did all Whe ZiWQeVVeV ZhR VaZ MU. LeYiQ aliYe afWeU hiV VXSSRVed mXUdeU: Wall, leaQ, 
meWicXlRXV, Whe beVW clRWheV, beaXWifXl VilYeU haiU aQd beaUd, YeU\ iQWelligeQW, aQd YeU\ 
VRShiVWicaWed.  (ER-III-655-656.)  OQ aQ RccaViRQ, Zhich Vhe eVWimaWed aV beiQg abRXW WZR WR 
VeYeQ da\V befRUe hiV diVaSSeaUaQce, MU. LeYiQ hailed MV. MaUmRU aV Vhe ZaV leaYiQg heU 
aSaUWmeQW, XUgeQWl\ aVkiQg heU WR cRme iQVide hiV Slace.  (ER-III-657-658, 664-665.)  ThiV ZaV 
Whe laVW Wime Vhe VaZ him.  (ER-III-673.)  He ZaV YeU\ XSVeW.  (ER-III-659.)  He Vaid VRmeRQe 
had jXVW WhUeaWeQed him (ER-III-666-667) aQd WRld heU WhaW he ZaV gRiQg WR NeZ YRUk aQd mighW 
QRW UeWXUQ.  She did QRW kQRZ hRZ WR Wake WhiV becaXVe, ZiWh MU. LeYiQ, RQe QeYeU kQeZ if he 
ZeUe VeUiRXV RU QRW.  (ER-III-669-670, 672.)  HRZeYeU, MU. LeYiQ Veemed VeUiRXV ZheQ he 
emShaWicall\ VWaWed WhaW he ZRXld QRW gR back WR jail, WelliQg heU WhaW ³\RX haYe QR idea ZhaW Whe\ 
dR WR \RX iQ WheUe.´  (ER-III-657.)  TheiU cRQYeUVaWiRQ ZaV iQWeUUXSWed b\ MU. LeYiQ¶V WalkiQg RQ 
Whe WeleShRQe WR VRmeRQe abRXW WUaQVfeUUiQg mRQe\, SRVVibl\ RYeUVeaV.  WaiWiQg, MV. MaUmRU 
Sicked XS VRme \ellRZ legal SaSeU WhaW ZaV RQ MU. LeYiQ¶V deVk.  IW ZaV WiWled, ³TR DR´ (ER-III-
660) aQd Vaid VRmeWhiQg abRXW ³kill dRg´ aQd ³haQdcXffV.´  MU. LeYiQ SXlled iW aZa\ fURm heU.  
(ER-III-660-661), e[SlaiQiQg WhaW iW aQd a VcUiSW ZeUe SaUWV Rf a mRYie SURjecW WhaW he ZaV 
ZRUkiQg RQ.  (ER-III-662-663, 668-669.)  The VcUiSW had VRmeWhiQg WR dR ZiWh a WUiS WR NeZ 
YRUk aQd a diVaSSeaUaQce amidVW a fake mXUdeU.  MV. MaUmRU did QRW haYe a cleaU UecRllecWiRQ 
Rf Whe elemeQWV Rf Whe SlRW.  (ER-III-671.) 

 
ThaW liVW Zhich MV. MaUmRU VaZ iQ MU. LeYiQ¶V SRVVeVViRQ ZaV Whe ceQWeUSiece Rf Whe 

SURVecXWiRQ¶V caVe agaiQVW MU. HXQW, bXW, had Whe jXU\ leaUQed Rf MV. MaUmRU¶V RbVeUYaWiRQ, iW 
cRXld QRW haYe VeUYed aV VXch.  IQ facW, WhaW RbVeUYaWiRQ ZRXld haYe SURYeQ Whe lieV WhaW Whe mRVW 
imSRUWaQW SURVecXWiRQ ZiWQeVV, DeaQ KaUQ\, ZaV WelliQg abRXW Whe liVW aQd Whe defeQdaQW.  The 
jXU\ heaUd WhaW WhiV ³TR DR´ liVW ZaV fRXQd b\ MU. LeYiQ¶V VWeSfaWheU iQ AXgXVW 1984 aW MU. 
LeYiQ¶V hRme.  (ER-V-1088-1090.)  NRW RQl\ ZaV WhiV liVW ViQgled RXW b\ Whe WUial jXdge, ZhR, VXa 
VSRQWe, RUdeUed diVWUibXWiRQ Rf iQdiYidXali]ed cRSieV WR each jXURU (ER-V-1118; ER-VI-1402), 
bXW Whe SURVecXWiRQ made billbRaUd-Vi]ed SRVWeUV RXW Rf iW aQd e[SRXQded fURm Whe VWaQd fRU 
hRXUV abRXW iWV SXWaWiYe meaQiQg.  The SURVecXWRU made mXch XVe Rf iW iQ hiV clRViQg aUgXmeQWV.  
(E.J., ER-V-1371-1372; ER-VI-1412-1415.) 

 
YeW, had Whe jXU\ leaUQed WhaW MV. MaUmRU VaZ Whe liVW iQ MU. LeYiQ¶V SRVVeVViRQ, QRQe Rf 

WhaW ZRXld haYe beeQ SRVVible.  AccRUdiQg WR KaUQ\ aQd Whe SURVecXWRU, MU. HXQW had ZUiWWeQ Whe 
liVW iQ fXUWheUaQce Rf a SlaQ WR URb aQd mXUdeU MU. LeYiQ.  (ER-V-1242-1243.)  KaUQ\ alVR 
WeVWified WhaW MU. HXQW VWLOO KaG WKH OLVW aW aERXW 6:00 S.P. RQ JXQH 6, 1984.  (ER-V-1247-1249.)  
If Whe jXU\ had heaUd MV. MaUmRU¶V WeVWimRQ\ Rf haYiQg VeeQ iW iQ MU. LeYiQ¶V SRVVeVViRQ da\V 
eaUlieU aQd giYeQ iW aQ\ cUedeQce ZhaWVReYeU, iW ZRXld haYe QeXWeUed Whe cRUe Rf Whe 
SURVecXWiRQ¶V caVe, aV iW VhRXld haYe.   

 
MU. BaUeQV cRQceded iQ hiV SRVWcRQYicWiRQ heaUiQg WeVWimRQ\ WhaW VRmeRQe RQ Whe 
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defeQVe Weam VhRXld haYe iQWeUYieZed LeQ MaUmRU aV he ZaV MU. LeYiQ¶V QH[W-GRRU QHLJKERU.  
(ER-III-732-733; ER-IV-1047), WhaW iV, he liYed iQ Whe adjaceQW aSaUWmeQW WR WhaW ZheUe Whe 
killiQg ZaV alleged WR haYe WakeQ Slace.  MU. BaUeQV agUeed WhaW iW ³ZaV SURbabl\ imSRUWaQW´ WR 
iQWeUYieZ MU. LeYiQ¶V QeighbRUV.  (ER-III-734.)  KaUeQ aQd LeQ MaUmRU ZeUe SUeVXmSWiYel\ Whe 
mRVW imSRUWaQW QeighbRUV QRW RQl\ becaXVe Rf WheiU SUR[imiW\, bXW alVR becaXVe LeQ ZaV Whe RQl\ 
QeighbRU WeVWif\iQg fRU Whe SURVecXWiRQ, aQd he SUeVeQWed himVelf aV MU. LeYiQ¶V clRVeVW 
cRQfidaQW.  (ER-IV-1044-1048.)  MRUeRYeU, iQ a memR WhaW MU. HXQW ZURWe MU. BaUeQV fURm jail, 
he VSecificall\ aVked him WR iQWeUYieZ Whem.  (ER-III-743-744; H.E[. 244.)  NRQe Rf WhaW made a 
diffeUeQce WR him.  He QeYeU did, aQd VR MV. MaUmRU¶V e[cXlSaWRU\ WeVWimRQ\ ZaV lRVW WR Whe 
defeQVe.   

 
 Ne[W, iW WXUQed RXW WhaW MU. LeYiQ had aW hiV diVSRVal half a milliRQ dRllaUV WR fXQd hiV 
flighW, bXW MU. BaUeQV failed WR leaUQ Rf aQd SUeVeQW WhaW VigQificaQW facW.  IQ iWV clRViQg aUgXmeQW, 
Whe SURVecXWiRQ made mXch Rf Whe facW WhaW VRme fXQdV ± XS WR $40,000 ± ZeUe fRXQd iQ MU. 
LeYiQ¶V accRXQWV afWeU hiV diVaSSeaUaQce, ZieldiQg WhaW facW WR aVk Zh\ a SeUVRQ ZhR abVcRQded 
YRlXQWaUil\ ZRXld dR VR ZiWhRXW WakiQg ZiWh him all Whe mRQe\ he cRXld.  (ER-V-1364-1369.)  
Had Whe jXU\ beeQ SUeVeQWed ZiWh eYideQce WhaW MU. LeYiQ had aYailable WR him mXch laUgeU VXmV 
Rf mRQe\ WhaW cRXld QRW be accRXQWed fRU iQ Whe Zake Rf hiV diVaSSeaUaQce, Whe SURVecXWiRQ¶V XVe 
Rf Whe $40,000 ZRXld haYe beeQ QeXWUali]ed.  IW cRXld haYe beeQ effecWiYel\ aUgXed WhaW a cRQ 
maQ ZhR abVcRQded ZiWh YeU\ VXbVWaQWial ill-gRWWeQ gaiQV ZRXOG leaYe a mXch VmalleU amRXQW 
behiQd SUeciVel\ WR cRQYiQce laZ-eQfRUcemeQW aXWhRUiWieV WhaW he had QRW YRlXQWaUil\ fled WR 
eVcaSe hiV SURVecXWiRQ.  MU. BaUeQV, hRZeYeU, failed WR SUeVeQW amSle eYideQce UegaUdiQg MU. 
LeYiQ¶V illiciW VRXUceV Rf iQcRme aQd Rf Whe miVViQg $500,000, Zhich ZRXld haYe VXSSRUWed Whe 
defeQVe WhaW he ZaV a fXgiWiYe, QRW a cRUSVe. 
 
 IQ Whe VWaWe SRVWcRQYicWiRQ SURceediQgV, MU. HXQW¶V laZ\eU SUeVeQWed SURRf WhaW, iQ 1983 
aQd 1984, MU. LeYiQ defUaXded PURgUeVViYe S&L Rf $157,000, MeUUill L\Qch Rf $107,126, BPF 
TUaYel CRmSaQ\ Rf $26,831, ThRmaV CRRk TUaYel CRmSaQ\ Rf $45,000, iQVXUaQce cRmSaQieV Rf 
$500,000, cameUa cRmSaQieV Rf $700,000, aQd a medical dRcWRU Rf Whe beWWeU SaUW Rf $1.3 milliRQ. 
(CR 238, LRdgmeQW D; CR 191 aW 12-13.)  The UeleYaQW facWV aQd ZiWQeVVeV cRXld eaVil\ haYe 
beeQ deYelRSed b\ MU. BaUeQV¶ VimSl\ UeYieZiQg Whe file Rf MU. LeYiQ¶V cRQVeUYaWRU, ZhR 
WeVWified aW Whe WUial Rf MU. HXQW¶V cRdefeQdaQW.  (ER-IV-958.)  The SURVecXWiRQ QeYeU VSecificall\ 
diVSXWed Whe addXced SURRf RU Whe allegaWiRQV baVed WheUeRQ, eiWheU iQ VWaWe RU fedeUal cRXUW. 
(CR 238, LRdgmeQW J; ER-III-506 HW VHT.)  IQdeed, Whe\ filed aQ e[SeUW UeeYalXaWiRQ Rf Whe 
cRQVeUYaWRU¶V fiQaQcial UecRUdV WhaW diVclRVed $500,373.92 iQ ³XQe[SlaiQed WUaQVfeUV´ RXW Rf MU. 
LeYiQ¶V accRXQWV.  (ER-III-748.1-.2.)  ThiV VXm ZaV ZiWhdUaZQ fURm Whe LeYiQ accRXQWV WhaW Whe 
cRQVeUYaWRU kQeZ abRXW, EXW ZaV QRW SaLG WR aQ\ WUaFHaEOH WKLUG SaUW\.  The SURbaWiYe, 
e[cXlSaWRU\ YalXe Rf MU. LeYiQ¶V miVViQg $500,000 iV, agaiQ, Velf-eYideQW.   
 
 TheUe ZaV aQRWheU imSRUWaQW Siece Rf eYideQce WhaW Whe jXU\ did QRW heaU, cRQViVWeQW ZiWh 
Whe UeVW, UegaUdiQg aQ AmeUicaQ E[SUeVV cUediW-caUd WUaQVacWiRQ.  JRhQ ReeYeV ZRUked fRU Whe 
VecXUiW\ diYiViRQ Rf AmeUicaQ E[SUeVV aQd WeVWified fRU Whe SURVecXWiRQ.  He UeSRUWed, amRQg 
RWheU WhiQgV, WhaW MU. LeYiQ had a balaQce RZed RQ hiV cUediW caUd Rf QeaUl\ $50,000 ZheQ he 
diVaSSeaUed.  (ER-V-1086-1087.)  He had chaUged QeaUl\ $24,000 iQ Whe SUeYiRXV mRQWh.  (ER-
V-1085.)  TheUe ZeUe VcRUeV Rf chaUgeV, bXW RQe deVeUYed aQd UeceiYed VSecial aWWeQWiRQ ± a JXQe 
7, 1984, chaUge aW a LRV AQgeleV BURRkV BURWheUV clRWhiQg VWRUe fRU $83.07 (ER-IV-1081) RQ aQ 
AmeUicaQ E[SUeVV CaUd ZiWh Whe laVW fiYe digiWV Rf 82028 (ER-IV-1082).  ThaW chaUge SRVW-daWed 
b\ RQe da\ Whe daWe RQ Zhich Whe SURVecXWiRQ alleged WhaW he ZaV mXUdeUed.  The SURVecXWiRQ 
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e[SlaiQed aZa\ WhiV iQcRQYeQieQW facW ZiWh Whe QRWiRQ WhaW Whe WUaQVacWiRQ acWXall\ RccXUUed RQ 
Ma\ 7, 1984, ZheQ MU. LeYiQ made WhUee RWheU chaUgeV aW BURRkV BURWheUV.  (ER-IV-1081, 
1083.)  ReVSRQdiQg WR Whe SURVecXWRU¶V leadiQg TXeVWiRQV, MU. ReeYeV WeVWified WhaW Whe JXQe 7Wh 
WUaQVacWiRQ WhaW aSSeaUed RQ Whe cUediW-caUd VWaWemeQW mRUe likel\ GLG RccXU RQ Ma\ 7Wh deVSiWe 
ZhaW Whe chaUge Vaid.  BecaXVe, ³[i]Q RUdeU WR SURdXce WhiV daWe RQ WhiV dRcXmeQW iW haV WR gR 
WhURXgh a miQimXm Rf 2 haQdV´ (ER-IV-1083-1084), Whe JXQe 7Wh daWe cRXld ³eaVil\´ haYe beeQ 
a miVWake, he Vaid. 
 

IW VhRXld cRme aV QR VXUSUiVe WR Whe UeadeU WhaW MU. BaUeQV admiWWed WhaW he QeYeU lRRked 
aW Whe AmeUicaQ E[SUeVV UecRUdV SUiRU WR MU.  ReeYeV¶ WakiQg Whe VWaQd.  (ER-IV-1067, 1070).  
AV a UeVXlW, a falVe SicWXUe Rf Whe bRQa fideV Rf WhiV JXQe 7, 1984, WUaQVacWiRQ ZaV SUeVeQWed WR Whe 
jXU\, aQd, \eW agaiQ, imSRUWaQW eYideQce WhaW MU. LeYiQ ZaV VWill aliYe afWeU JXQe 6, 1984, lRVW all 
fRUce aQd effecW. 

 
FiUVW, MU. ReeYeV, fRU ZhaWeYeU UeaVRQ, WeVWified iQcRUUecWl\.  The iQfRUmaWiRQ WUaQVmiWWed 

WR AmeUicaQ E[SUeVV elecWURQicall\ iV QRW UeW\Sed b\ WZR SeRSle.  TheUe ZaV, cRQVeTXeQWl\, QR 
SRVVibiliW\ Rf a ke\-SXQch eUURU aW WheiU headTXaUWeUV.  He admiWWed WhiV dXUiQg Whe VecRQd WUial, 
ZheUe he ZaV called aV a GHIHQVH ZiWQeVV.  (ER-IV-841 aW � 7.)  IW WXUQed RXW WhaW Whe BURRkV 
BURWheUV¶ cRmSXWeU QeWZRUk iQWeUfaced GLUHFWO\ iQWR Whe AmeUicaQ E[SUeVV cRmSXWeU V\VWemV. 
(ER-III-758.) 
 

SecRQd, had MU. BaUeQV acWXall\ cRQdXcWed aQ iQYeVWigaWiRQ, he ZRXld haYe leaUQed WhaW 
Whe JXQe 7Wh daWe KaG WR be accXUaWe.  MU. ReeYeV e[SlaiQed WhaW UefeUeQce QXmbeUV aUe geQeUaWed 
b\ Whe meUchaQW.  (ER-IV-1080.)  The WhUee Ma\ 7 WUaQVacWiRQV had UefeUeQce QXmbeUV Zhich 
ZeUe VeTXeQWial, bXW Whe UefeUeQce QXmbeU fRU Whe JXQe 7Wh chaUge aW BURRkV BURWheUV ZaV 2,965 
WUaQVacWiRQV afWeU Whe WhUee chaUgeV WhaW ZeUe made WheUe RQ Ma\ 7Wh.  (SHH ER-III-759-762.)  The 
UefeUeQce QXmbeUV aUe QRW iQSXWWed maQXall\, aQd Whe daWe ZaV QRW iQSXWWed maQXall\ eiWheU, bXW 
deUiYed fURm Whe V\VWem¶V iQWeUQal clRck/caleQdaU.  (CR 10, E[. 145.) 

 
ThiUd, had MU. BaUeQV bRWheUed WR acWXall\ lRRk aW Whe AmeUicaQ E[SUeVV billV, he ZRXld 

haYe VeeQ WhaW Whe WhUee Ma\ 7, 1984, WUaQVacWiRQV ZeUe gURXSed WRgeWheU RQ Sage 1 Rf Whe 11-
Sage AmeUicaQ E[SUeVV VWaWemeQW Rf JXQe 12, 1984, Zhile Whe JXQe 7, 1984, WUaQVacWiRQ ZaV RQ 
Sage 11 Rf WhaW bill.  MU. ReeYeV WeVWified aW m\ VecRQd WUial WhaW, XQdeU QRUmal cRQdiWiRQV, all 
elecWURQic VXbmiVViRQV aUe UecRUded dXUiQg Whe c\cle Rf Whe da\ Whe\ RccXU.  (ER-III-763-764.)  
The JXQe 7Wh WUaQVacWiRQ¶V SRViWiRQ 10 SageV aSaUW fURm Whe Ma\ 7Wh WUaQVacWiRQV cRQfiUmed ZhaW 
Whe daWe aQd UefeUeQce QXmbeU iQdicaWed: Whe fRXUWh WUaQVacWiRQ haSSeQed RQ JXQe 7Wh, QRW Ma\ 
7Wh. 

 
AgaiQ, iW ZaV Whe SURVecXWiRQ¶V WheRU\, bXilW RQ Whe WeVWimRQ\ Rf DeaQ KaUQ\, WhaW MU. 

LeYiQ died RQ Whe QighW Rf JXQe 6, 1984.  (ER-V-1249-1251.)  AmeUicaQ E[SUeVV iVVXeV RQl\ RQe 
caUd SeU caUd QXmbeU.  (ER-IV-1082.)  The caUd iQ TXeVWiRQ ZaV fRXQd aW MU. LeYiQ¶V UeVideQce. 
(ER-V-1214-1216, 1361; TUial E[. 106.)  The cURVV-cRUURbRUaWiQg eYideQce Rf Whe daWe aQd 
UefeUeQce QXmbeU RQ WheVe AmeUicaQ E[SUeVV UecRUdV, WheUefRUe, cRXld haYe SURYided VWURQg 
VXSSRUW fRU Whe defeQVe aUgXmeQW WhaW MU. LeYiQ did QRW leaYe, RU die iQ, LRV AQgeleV RQ Whe 
QighW Rf JXQe 6, 1984, bXW, WhaQkV WR MU. BaUeQV, \eW agaiQ, ZhaW VhRXld haYe beeQ SURRf Rf hiV 
clieQW¶V iQQRceQce ZaV lRVW WR him.   
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JXVW aV ZiWh Whe e\eZiWQeVVeV ZhR VaZ MU. LeYiQ aliYe afWeU hiV VXSSRVed deaWh, Whe 
ZiWQeVVeV diVcXVVed iQ WhiV VecWiRQ, ZhR ZeUe QRW called aW Whe WUial dXe WR MU. BaUeQV¶ 
beZildeUiQg iQcRmSeWeQce, WeVWified aW Whe VecRQd WUial aQd, jXVW like WhRVe RWheU ZiWQeVVeV, Whe 
jXURUV fRXQd Whem WR be cUedible, imSRUWaQW ZiWQeVVeV:   
 

MU. OliYeU HRlmeV WeVWified WhaW LeYiQ had deVcUibed WR him hRZ he 
had beeQ UeVeaUchiQg Whe e[WUadiWiRQ WUeaW\ beWZeeQ BUa]il aQd Whe 
UQiWed SWaWeV.  ThiV had a big imSacW RQ me.  MU. HRlmeV eYeQ Vaid 
WhaW LeYiQ had called Whe SWaWe DeSaUWmeQW WR fiQd RXW ZheQ Whe WUeaW\ 
ZeQW iQWR effecW, aSSaUeQWl\ beiQg WRld WhaW iW did QRW dR VR fRU abRXW a 
\eaU.  ThiV ZaV SURRf WR me WhaW MU. LeYiQ had beeQ cRQVideUiQg 
fleeiQg fRU VRme Wime. I belieYe WhaW he XlWimaWel\ did VR. 

 
(ER-IV-826 aW � 8 [JXURU AchiUR].) 

 
JXURU SaSeUVWeiQ deVcUibed MU. HRlmeV aV ³a ZiWQeVV WhaW helSed chaQge hiV miQd [abRXW 

MU. HXQW¶V gXilW].´  (ER-IV-806 aW � 19.)  JXURU CaUVaQaUR deVcUibed MU. HRlmeV aV a ³ke\ 
ZiWQeVV.´ (ER-III-772 aW � 11.)  JXURU CUeekmRUe fRXQd hiV WeVWimRQ\ abRXW MU. LeYiQ¶V UeVeaUch 
WR be ³glaUiQg eYideQce Rf LeYiQ¶V iQWeQWiRQV [WR flee].´  (ER-IV-816 aW � 19.)  JXURU SRUelle 
deVcUibed aW leQgWh Whe SRZeUfXll\ e[cXlSaWRU\ iQfeUeQceV Vhe dUeZ fURm MU. HRlmeV¶ WeVWimRQ\.  
(ER-III-780 aW � 6(E)(3).)  AgaiQ: iW ZaV KLJKO\ XQfaiU fRU Whe UeYieZiQg cRXUWV WR VimSl\ igQRUe 
ZhaW acWXal jXURUV ZhR heaUd Whe eYideQce WhaW MU. BaUeQV VhRXld haYe SUeVeQWed, bXW did QRW fRU 
UeaVRQV Rf hiV RZQ, had WR Va\ abRXW iW.  OQe ZRXld haYe WhRXghW RXU cUimiQal jXVWice V\VWem 
demaQded mRUe. 

 
AV WR MU. DXUaQ, JXURU AchiUR deVcUibed hiV WeVWimRQ\ aV ³SRZeUfXl eYideQce´ WhaW 

helSed cRQYiQce heU WhaW ³LeYiQ had alWeUed hiV aSSeaUaQce WR make gRRd hiV eVcaSe.´  (ER-IV-
829-831 aW � 11; Vee alVR ER-III-751-757.)  JXURU SaSeUVWeiQ VWaWed WhaW MU. DXUaQ ZaV ³YeU\ 
imSRUWaQW.´  (ER-IV-803 aW � 12.)  JXURU SRUelle VWaWed WhaW MU. DXUaQ ³Ueall\ VZa\ed me.  He 
ZaV a YeU\ belieYable ZiWQeVV aQd YeU\ iQfRUmaWiYe....  He ZaV a YeU\ imSRUWaQW ZiWQeVV.´  (ER-
III-782-783 aW � 7.)  JXURU CaUVaQaUR: ³MU. DXUaQ ZaV a YeU\ imSRUWaQW ZiWQeVV.´  (ER-III-771-
772 aW � 10.)  JXURU CUeekmRUe: ³I cRXld QRW XQdeUVWaQd Zh\ LeYiQ ZRXld ZaQW WR [d\e hiV haiU] 
aW hRme, iW jXVW ZaVQ¶W hiV VW\le....  [MU. DXUaQ¶V WeVWimRQ\] made me WhiQk, µWhaW iV WhiV gX\ 
SlaQQiQg?¶ ´ ...  DeWecWiYe ZRelleU had VeeQ a bURZQ VWaiQ iQ Whe baWh WXb [Vee ER-V-1213] ... 
GiYeQ WhaW LeYiQ called MU. DXUaQ UighW befRUe he diVaSSeaUed iW VWaQdV WR UeaVRQ WhaW WhiV ZaV 
haiU d\e.´  (ER-IV-813-814 aW � 14.) 

 
RegaUdiQg KaUeQ MaUmRU, Whe jXURUV aW m\ VecRQd WUial, RQce agaiQ, eVWabliVhed SlaiQl\ 

eQRXgh Whe gUaYiW\ Rf Whe lRVV WR MU. HXQW Rf MU. BaUeQV¶ iQeSWiWXde.  JXURU CUeekmRUe VWaWed: 
 

[KaUeQ MaUmRU ZaV] YeU\ imSRUWaQW.  I acceSWed heU WeVWimRQ\....  I 
VaZ heU aV beiQg faiU aQd QeXWUal....  I belieYed KaUeQ MaUmRU [RYeU 
DeaQ KaUQ\].  IW ZaV aQ eaV\ chRice: a fRUmeU baQk RfficeU YV. aQ 
immXQi]ed aQd Velf-admiWWed SeUjXUeU.... 

 
(ER-IV-812-813 aW � 11.)  JXURU AchiUR VWaWed, ³PRVVibl\ Whe mRVW imSRUWaQW ZiWQeVV RQ Whe iVVXe 
Rf ZhaW haSSeQed WR RRQ LeYiQ ZaV KaUeQ SXe MaUmRU.  She ZaV gUeaW!  ...  [S]he ZaV YeU\ 
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VWUaighWfRUZaUd....´  (ER-IV-826 aW � 9.)  JXURU SaSeUVWeiQ: ³I belieYed KaUeQ MaUmRU....  HeU 
WeVWimRQ\ added WR Whe UeaVRQable dRXbW WhaW I came WR belieYe.´  (ER-IV-795-796 aW � 4.) 
JXURU MRUURZ deVcUibed MV. MaUmRU aV RQe Rf Whe ³mRVW VigQificaQW ZiWQeVVeV RQ Whe LeYiQ 
caVe,´ fiQdiQg heU cUedible.  (ER-III-790-791 aW �� 4-5.)  He added: ³I felW [MV. MaUmRU] ZaV a 
YeU\ cUedible ZiWQeVV RQ Whe VWaQd....  [She] ZaV a big facWRU iQ Whe delibeUaWiRQV aQd iQ m\ 
WhiQkiQg.´  (ER-III-792-793 aW � 10.)  JXURU CaUVaQaUR: ³MV. MaUmRU ZaV ³a YeU\ cUedible 
ZiWQeVV.´  (ER-III-770 aW � 6.) 

      
The jXURUV aW Whe VecRQd WUial alVR heaUd Rf Whe half-milliRQ dRllaUV miVViQg fURm MU. 

LeYiQ¶V accRXQWV.  OQe Rf Whem VWaWed WhaW Whe ³mRQe\ LeYiQ lefW behiQd ... ZaV QRW VR mXch WR 
be maWeUial WR him´ becaXVe LeYiQ ³ WRRk iQ clRVe WR RQe milliRQ dRllaUV iQ Whe 18 mRQWhV befRUe 
he fled....´  (ER-III-781 aW � 6(E)(6).)  IQ Whe abVeQce Rf Whe eYideQce WhaW MU. BaUeQV failed WR 
deYelRS, VXSSRUWiQg Whe iQfeUeQce WhaW MU. LeYiQ fled ZiWh (aW leaVW) Whe miVViQg half-milliRQ 
dRllaUV, Whe SURVecXWRU cRXld aQd did aUgXe SeUVXaViYel\ WhaW Whe mRQe\ lefW iQ hiV accRXQW SURYed 
WhaW he ZaV a YicWim Rf fRXl Sla\.  IW ZaV RQl\ MU. BaUeQV¶ deUelicWiRQ Rf dXW\ WhaW allRZed Whe 
SURVecXWRU WR dR VR.   
 
 NRQe Rf Whe fRUegRiQg made aQ\ diffeUeQce WR Whe UeYieZiQg cRXUWV, a ³haUVhQeVV´ WhaW QR 
defeQdaQW deVeUYeV.  The facWV VhRXld haYe VSRkeQ fRU WhemVelYeV, aV Whe\ cRQWiQXe WR dR.  MU. 
BaUeQV WRRk RQ Whe caVe iQ NRYembeU 1984 (ER-IV-889 aW � 4), bXW did QRW eYeQ hiUe gXilW-ShaVe 
iQYeVWigaWRUV XQWil ASUil 1986 (ER-IV-936 aW � 1), WhRXgh he had Whe dXW\ WR cRQdXcW a ³SURmSW´ 
iQYeVWigaWiRQ.  TheVe iQYeVWigaWRUV TXiW iQ JaQXaU\ 1987 becaXVe MU. BaUeQV ZRXld QRW eYeQ 
UeWXUQ WheiU callV, leW alRQe SURYide Whem ZiWh dRcXmeQWaU\ aQd VWUaWegic diUecWiRQ.  (IG. aW 
�� 1, 4.)  MU. BaUeQV VRXghW QR cRQWiQXaQce RQ accRXQW Rf Whe abVeQce Rf iQYeVWigaWiRQ, jXVW aV he 
VRXghW QR cRQWiQXaQce XSRQ Whe VileQciQg Rf MU. ChieU.  MRUeRYeU, alWhRXgh he QRmiQall\ hiUed 
a UeSlacemeQW iQYeVWigaWRU RQ FebUXaU\ 11, 1987, RQe Zeek aIWHU RSeQiQg VWaWemeQWV (ER-IV-934 
aW � 1), b\ hiV RZQ admiVViRQ he WRRk QR acWiRQ WR deYelRS Whe defeQVe caVe XQWil afWeU Whe 
SURVecXWiRQ UeVWed RQ MaUch 24, 1987 (ER-V-1201, 1278-1279; ER-VI-1381-1382).  IQadeTXaWe 
iQ aQ\ ciUcXmVWaQceV, iW VhRXld haYe beeQ WhaW mXch mRUe glaUiQg WR Whe UeYieZiQg cRXUWV WhaW 
WhiV failXUe RccXUUed iQ a caSiWal caVe.  AgaiQ, Whe jXURUV iQ MU. HXQW¶V VecRQd WUial SURYHG, ZiWh 
WheiU declaUaWiRQV XQdeU RaWh, hRZ mXch ZaV lRVW RQ accRXQW Rf MU. BaUeQV¶ iQcRmSeWeQc\.  
 
III. JXdicial BiaV and MiVcondXcW 
 
 JXdge RiWWeQbaQd iQWeUYeQed liWeUall\ hXQdUedV Rf WimeV iQ Whe cRXUVe Rf Whe WUial WR 
emShaVi]e iQcXlSaWRU\ WeVWimRQial eYideQce aQd WR make caXVWic cRmmeQWV abRXW Whe defeQVe 
WheRU\, defeQVe laZ\eUV, ZiWQeVVeV, aQd eYideQce.  (SHH ER-III-615-618.)  NeYeU RQce, b\ hiV 
RZQ admiVViRQ (ER-V-1315), did he make VXch cRmmeQWV iQ a maQQeU faYRUable WR Whe defeQVe.  
BXW WhaW iV jXVW Whe WiS Rf Whe icebeUg.  AlZa\V TXick WR geW himVelf aVVigQed Whe mRVW high-SURfile 
caVeV iQ Whe LRV AQgeleV  cRXUWhRXVe, he ZRXld be diVgUaced fRU hiV Rff-Whe-UecRUd malfeaVaQce 
iQ RRmaQ PRlaQVki¶V caVe.  (See PROaQVNL Y. SXSHULRU CRXUW (2009) 180 Cal.ASS.4Wh 507, 512, 
514 [WakiQg QRWe Rf Whe ³e[WUemel\ VeUiRXV allegaWiRQV Rf jXdicial « miVcRQdXcW WhaW haYe beeQ 
bURXghW fRUZaUd,´ Zhich ³aUe iQ maQ\ caVeV VXSSRUWed b\ cRQVideUable eYideQce«.  TR Whe 
e[WeQW WhaW WheVe allegaWiRQV aUe WUXe ± aQd fURm Whe dRcXmeQWaU\ eYideQce filed ZiWh WhiV cRXUW, iW 
aSSeaUV WR WhiV cRXUW WhaW WheUe iV a VXbVWaQWial SURbabiliW\ WhaW a cRXUW cRQdXcWiQg aQ eYideQWiaU\ 
heaUiQg ZRXld cRQclXde WhaW maQ\, if QRW all, aUe WUXe ± Whe\ demRQVWUaWe [RQ Whe SaUW Rf JXdge 
RiWWeQbaQd] malfeaVaQce, imSURSeU cRQWacW ZiWh Whe media cRQceUQiQg a SeQdiQg caVe, aQd 
XQeWhical cRQdXcW.´].)  ThaW malfeaVaQce aQd XQeWhical cRQdXcW Sale iQ cRmSaUiVRQ WR hiV cRQdXcW 
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WhURXghRXW MU. HXQW¶V WUial SURceediQgV.  I haYe aUgXed WhaW WheUe haV QeYeU beeQ a SXbliVhed 
deciViRQ iQ Whe hiVWRU\ Rf WhiV cRXQWU\ WhaW UeYealV a mRUe e[WUeme abaQdRQmeQW Rf Whe jXdicial 
URle aQd dXW\ Rf imSaUWialiW\ WhaQ RccXUUed iQ WhiV caVe, aQd I VWaQd behiQd WhaW aVVeVVmeQW WRda\.   
 
 TZR alibi ZiWQeVVeV WeVWified fRU Whe defeQVe.  JXdge RiWWeQbaQd, VXa VSRQWe, XVed a 
QeZVSaSeU aUWicle ± Zhich ZaV QRW iQ eYideQce aQd Zhich he miVchaUacWeUi]ed ± WR cRmmXQicaWe 
WR Whe jXU\ WhaW Whe aUWicle SURYHG WhaW RQe Rf Whem, L\QQe RRbeUWV, had SeUjXUed heUVelf.  (DS 
150-51.)  The jXU\ VaZ WhiV aUWicle.  (E[V. 12B, � 9; 12C, � 9; 12E, � 9; DS 150-51.)  The jXdge 
Vaid, lRXd eQRXgh fRU Whe jXU\ WR heaU, WhaW Whe RWheU alibi ZiWQeVV, BURRke RRbeUWV, aSSeaUed 
³cRmSleWel\ cRached.´  (RT 11527.)  ThRVe ZeUe haUdl\ iVRlaWed iQVWaQceV.  (See RT 11530 
[jXdge¶V calliQg BURRke a ³haWcheW ZRmaQ´ lRXd eQRXgh fRU jXU\ WR heaU]; DS 149 [jXdge¶V 
iQViQXaWiQg befRUe jXU\, ZiWhRXW fRXQdaWiRQ, WhaW MU. HXQW ZaV haYiQg aQ affaiU ZiWh L\QQe]; DS 
148 [jXdge¶V iQWeUUXSWiQg Whe SURVecXWRU¶V cURVV Rf BURRke WR leeUiQgl\ cRmmeQW, ³HaYe \RX eYeU 
WUied WR VhXW XS a ZRmaQ ZheQ Vhe¶V iQ Whe mRRd?´].)  The jXdge aVked BURRke WKUHH WimeV 
ZheWheU MU. HXQW had diVcXVVed heU WeVWimRQ\ ZiWh him befRUe Vhe WRRk Whe VWaQd.  (RT 11788.)  
The jXdge SRVed Whe Vame TXeVWiRQ WR L\QQe IRXU WimeV.  (RT 11842-11844; DS 149.)4 
 
 The jXdge UHSHaWHGO\ bURke iQWR Whe SURVecXWRU¶V diUecW e[amiQaWiRQV VR aV WR highlighW 
SRiQWV haUmfXl WR Whe defeQVe, aQd, agaiQ, he caQdidl\ aGPLWWHG VXch iQWeQW.  (RT 11858; DS 123-
162.)  He baUged iQWR Whe SURVecXWRU¶V e[amiQaWiRQ Rf KaUQ\, Whe chief SURVecXWiRQ ZiWQeVV, WR 
haYe him deVcUibe iQ gUeaWeU deWail Whe SXUSRUWed diVmembeUmeQW Rf MU. LeYiQ¶V bRd\ (RT 
10955), WeVWimRQ\ calcXlaWed WR ma[imall\ iQflame Whe jXU\.  Rel\iQg RQ hRmRVe[Xal VWeUeRW\SeV 
VXSSRUWed b\ QRQYeUbal hiVWUiRQicV, Whe jXdge aWWacked Whe AUi]RQa e\eZiWQeVVeV.  (DS 153.)  He 
alVR WRRk Whe ³TR-DR´ liVW fRXQd aW MU. LeYiQ¶V aSaUWmeQW, had hiV cleUk make a cRS\ fRU each 
jXURU, RUdeUed WheiU diVWUibXWiRQ aW Whe Wime Rf iWV iQWURdXcWiRQ, aQd WheQ, aV UeWUibXWiRQ fRU RQe Rf 
MU. ChieU¶V jXdicial miVcRQdXcW mRWiRQV, SeUmiWWed Whe jXURUV WR hRld RQ WR Whe cRSieV fRU Whe 
dXUaWiRQ Rf Whe WUial.  N.E., iW ZaV Whe jXdge himVelf, QRW Whe SURVecXWRU, ZhR decided WR dR all 
WhaW.  (DS 154-57.)  I, fRU RQe, haYe QeYeU VeeQ VXch abaQdRQmeQW Rf imSaUWialiW\ RQ Whe SaUW Rf a 
WUial jXdge iQ m\ RYeU 30 \eaUV Rf SUacWice.  TheUe Ueall\ iV QR TXeVWiRQ bXW WhaW MU. HXQW¶V 
cRQYicWiRQ ZaV WaiQWed b\ Whe blaWaQW, QaXVeaWiQg SaUWiVaQVhiS diVSla\ed b\ JXdge RiWWeQbaQd.  
 

The jXdge¶V VileQciQg MU. ChieU ZaV SaUW aQd SaUcel Rf WhaW.  AW Whe Wime Rf MU. HXQW¶V 
WUial, he ³cRmSleWe[l\]´ aQd fi[edl\ ³deWeVWed MU. RichaUd ChieU,´ e[SlaiQiQg ³WhaW hiV RSiQiRQ 
ZaV fRUmed´ (dRc. 10, E[. 106) becaXVe Rf ZhaW he SeUceiYed WR be RSSURbUiRXV cRQdXcW b\ MU. 
ChieU iQ 1983 ZheQ MU. ChieU liYed iQ aQ aSaUWmeQW bXildiQg RZQed b\ ³YeU\, YeU\, clRVe fUieQdV 
Rf Whe jXdge (LG., E[V. 103; 106 aW �� 4, 5).  The jXdge had SeUVRQall\ iQWeUYeQed iQ WhaW laQdlRUd-
WeQaQW diVSXWe, WZice calliQg MU. ChieU, adYiViQg him WhaW he VhRXld cRRSeUaWe ZiWh Whe demaQd 
WhaW he ³YacaWe,´ ³XSbUaid[iQg] ChieU fRU Whe diVWUeVV´ he ZaV caXViQg Whe jXdge¶V fUieQdV, aQd 
UaiViQg Whe VSecWeU Rf blackeQiQg hiV ³UeSXWaWiRQ´ aV UeWUibXWiRQ VhRXld he UefXVe WR cRmSl\.  The 
jXdge SXQcWXaWed hiV VecRQd call b\ UefeUUiQg WR Whe SRZeU he had aV ³Whe SeQiRU JXdge iQ Whe 
WeVW-DiVWUicW.´  (IG., E[. 106 aW � 6.)  FaU eaUlieU, iQ Whe laWe 1960¶V, JXdge RiWWeQbaQd called Whe 
head Rf Whe laZ fiUm aW Zhich MU. ChieU ZaV ZRUkiQg, WR cRmSlaiQ abRXW hiV cRQdXcW iQ a caVe 
WhaW ZaV WheQ befRUe Whe jXdge, UefeUUiQg WR MU. ChieU aV ³a liWWle SXQk´ aQd aVkiQg WhaW he be 
fiUed.  A fRUmeU SURVecXWRU aQd clRVe SeUVRQal fUieQd Rf Whe jXdge aYeUUed WhaW, dXUiQg MU. HXQW¶V 

 
4  L\QQe RRbeUWV WeVWified agaiQ aW Whe VecRQd WUial.  TheUe, fUee fURm JXdge RiWWeQbaQd¶V 
XQUeleQWiQg aVVaXlWV, Whe jXURUV fRXQd heU ³cUedible,´ ³gRRd,´ aQd ³hRQeVW.´  (E[V. 204, 205, 207, 
208.)  Had a ViQgle jXURU aW Whe fiUVW WUial VR cRQclXded, Vhe cRXld QRW haYe YRWed WR cRQYicW. 
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WUial, Whe jXdge WRld him WhaW ³he ZaV iUUiWaWed b\ Whe SUeVeQce Rf MU. ChieU ... aQd WhaW he had 
aUUaQged WhiQgV VR WhaW MU. ChieU ZRXld keeS hiV mRXWh VhXW dXUiQg Whe SURceediQgV.´  (DRc. 10, 
E[. 106.)  AV QRWed abRYe, Whe jXdge VWaWed fRU Whe UecRUd a SUeWe[WXal UeaVRQ fRU VileQciQg him ± 
iW ZaV iQ MU. HXQW¶V beVW iQWeUeVWV ± bXW, XQVXUSUiViQgl\, he UefXVed WR heaU aUgXmeQW RU Wake 
eYideQce befRUe makiQg WhaW cUiWical fiQdiQg.  (RT 6008, 6022, 10600, 10606.)  NeedleVV WR Va\, 
ZheQ Whe jXdge WRld hiV fUieQd WhaW he had aUUaQged Whe VileQciQg Rf MU. ChieU, he Vaid QRWhiQg 
abRXW hiV SXUSRUWed VRliciWXde fRU Whe TXaliW\ Rf MU. HXQW¶V UeSUeVeQWaWiRQ.  (DRc. 10, E[. 106.)   
 
 DXUiQg Whe WUial, ZiWh MU. ChieU¶V VWa\iQg RQ aV MU. BaUeQV¶ VileQW aVViVWaQW RXW Rf lR\alW\ 
WR MU. HXQW, JXdge RiWWeQbaQd UeSeaWedl\ aQd YiciRXVl\ aWWacked him iQ Whe mRVW XQjXdicial 
maQQeU SRVVible.  The e[amSleV abRXQd.  (See, e.g., RT 12495 [³The CRXUW: ShXW XS, \RX 
miVeUable «,´ Whe cRXUW UeSRUWeU QRWiQg Whe UeVW Rf WhaW VeQWeQce ZaV ³XQiQWelligible´]; RT 13282 
[³I WhiQk he iV a diVcUediW WR Whe SURfeVViRQ´]; RT 15215 [³ShRYe iW´]; RT 12498 [³JXQiRU MiVV´]; 
RT 14256 [³Vlea]\´]; RT 14308 [³XQVcUXSXlRXV´]; RT 13169 [³gR iQ Whe baWhURRm; WhaW iV 
aSSURSUiaWe [fRU \RX]´]; RT 13245 [jXdge¶V VWaWiQg he ZRXld ³like WR´ ejecW MU. ChieU 
³fRUcibl\´); RT 10333-10334 [jXdge¶V WelliQg bailiff WR ³Wake him b\ Whe back Rf Whe Qeck if \RX 
haYe WR´]; DRc. 191 aW 83-90 [³I dRQ¶W ZaQW him iQ WhiV cRXUWURRm´; ³[iW] ZRXld be beWWeU eYeQ if 
Ze caQ geW him RXW Rf heUe´; ³WhiV iV Zh\ I WRld \RX [BaUeQV] I didQ¶W ZaQW WhiV maQ RQ WhiV caVe 
didQ¶W I?´;  ³I dRQ¶W ZaQW WR VXbjecW \RX [BaUeQV] WR aQ\ mRUe Rf WhiV abXVe fURm WhiV VR-called 
laZ\eU´; ³I am WalkiQg abRXW WhaW alleged laZ\eU´; ³I dRQ¶W UecRgQi]e him aV a laZ\eU iQ WhiV 
caVe´; ³big mRXWh´; ³\RX aUe QRW a laZ\eU´; ³WhiV laZ\eU, VR-called´].)  The jXdge baVeleVVl\ 
WhUeaWeQed MU. ChieU ZiWh cRQWemSW 11 WimeV.  (See dRc. 191 aW  88, 99-110, 163-166).  AlmRVW 
QeedleVV WR add, MU. ChieU, a ceUWified cUimiQal laZ VSecialiVW, had QeYeU beeQ ciWed fRU cRQWemSW 
b\ aQ\ jXdge RYeU Whe cRXUVe Rf hiV mXlWi-decade caUeeU.  (See dRc. 191 aW 100-101.)  The jXU\ 
ZaV, be\RQd aQ\ dRXbW, all-WRR-aZaUe Rf Whe jXdge¶V aQWiSaWh\ WR MU. ChieU. 
 
 BXW, QRW cRQWeQW ZiWh eYiQciQg WhaW cRQWemSW, Whe jXdge alVR made cleaU WR Whe jXU\ hiV 
RSiQiRQ abRXW MU. BaUeQV, Qamel\, WhaW he ZaV aQ XWWeU bXffRRQ.  The jXdge UeSeaWedl\ UebXked 
him iQ fURQW Rf Whe jXU\ iQ hXmiliaWiQg Za\V.  (DRc. 6, E[. G [cRllecWiQg WUaQVcUiSW e[ceUSWV 
SURYidiQg a SleWhRUa Rf e[amSleV].)  The jXdge¶V eYideQWiaU\ iQWeUYeQWiRQV, cRXSled ZiWh a 
SleWhRUa Rf QRQ-YeUbal hiVWUiRQicV (deVcUibed iQ declaUaWiRQV b\ cRXUWURRm RbVeUYeUV) aQd 
VaUcaVWic RQe-liQeUV, aQd hiV XQdiVgXiVed cRQWemSW Rf defeQVe cRXQVel, made SlaiQ aV da\ WR Whe 
jXU\ WhaW he ZaQWed Whem WR cRQYicW MU. HXQW.  DefeQdaQWV aUe eQWiWled WR beWWeU. 
 
 I caQ aVVXUe Whe UeadeU WhaW WheUe iV faU mRUe WhaW ZeQW aZU\ aW MU. HXQW¶V WUial, bXW aV Whe 
fRUegRiQg VhRXld make VXfficieQWl\ SlaiQ, I dRQ¶W belieYe WheUe caQ be aQ\ dRXbW bXW WhaW he ZaV 
cRQYicWed b\ a deSlRUable cRmbiQaWiRQ Rf jXdicial miVcRQdXcW aQd iQcRmSeWeQW, cRUUXSW 
UeSUeVeQWaWiRQ b\ MU. BaUeQV.  I fXUWheU belieYe, eTXall\ VWURQgl\, WhaW he UemaiQV iQcaUceUaWed 
WRda\ RQl\ becaXVe UeYieZiQg cRXUWV UefXVed WR UecRgQi]e Whe XQUeliabiliW\ Rf hiV cRQYicWiRQ 
geQeUaWed WheUeb\ b\ WXUQiQg a bliQd e\e, abRYe all elVe, WR Whe defiQiWiYe SURRf WhaW demRQVWUaWed 
aV mXch, WhaW iV, Whe YieZV Rf acWXal jXURUV ZhR VXbVeTXeQWl\ heaUd Whe defeQVe WhaW VhRXld haYe 
beeQ, bXW ZaV QRW, SUeVeQWed aW hiV WUial. 
 
DaWed: AXgXVW 11, 2020    ReVSecWfXll\ VXbmiWWed, 
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