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1 SANTA MONICA, CALIFORNIA; THURSDAY, APRIL 9, 1£87; 10:55 A.M. 

2 DEPARTMENT WEST C HON. LAURENCE d. RITTENBAND, JUDGE 

3 (APPEARANCES AS NOTED ON TITLE PAGE.) 

4 

5 (THE FOLLOWING PROCEEDINGS WERE HELD 

6 IN CHAMBERS’) 

7 THE COURT" ALL RIGHT. TO0, IS THERE ANY DIFFERENCE 

8 BETWEEN THE PRINTED iNSTRUCTION AND THE ONE THAT YOU HAVE 

9 SUBMITTED? 

10 MR. BARENS" YOUR HONOR, I WOULD DEFER TO MR. CHIRR, 

11 WHO PREPARED THIS PAPERWORK, SIR. 

12 THE COURT" IS THERE ANY DIFFERENCE BETWEEN T!IAT A~4D 

18 THE OTHER INSTRUCTION? 

14 MR. CHIRR" NO. ! TOOK 1T STRAIGHT FROM THE BOOK, 

15 h’OUR HONOR. 

16 THE COURT" THEN THERE IS NO QUESTION ABOL~T THAT. 

!7 MR. CHIRR" IS THAT GIVEN? 

18 THE COURT" YES, THAT WILL BE GIVEN. 

19 MR. BARENS" WHAT NUMBER IS THAT? 

20 MR. CHIRR" THAT IS REQUEST NO. 1. 

21 ~H~ COURT THAT IS 100. 

22 ALL RIGHT. I01, IS THERE ANY DIFFERENCE 

28 B~ ’~EN THEM? 

24 MR. CHIER" NO. 

25 TME COURT" ALL R]~H,=, EXCEPT THAT TMERE IS A 

26 ~.A~M~T}CA~ ~RROR THAT 1 WILL CHANGE, THAT 1S IN THE LAST 

27 SENTENCE" 

~ .... - WH 28 ’~THE ~R~LR iN     IgH THE iNSTRUCTIONS 
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IS GIVEN" INSTEAD OF ’tARE." 

ALL RIGHT, THERE IS NO DISPUTE AS TO THAT. 
2 

8 NOW THE    NEXT    IS ’102.                      IS THERE ANY DIFFERENCE 

IN YOURS? 

MR. CHIER"    NO, NO. 

THE COURT" ALL RIGHT, THAT IS 

7 HOW ARE WE GOING TO DO THAT OR ARE WE GOING TO 

8 DO IT IN THE PLURAL, THESE OFFENSES, BECAUSE ONE IS MURDER 

AND THE OTHER IS ROBBERY, ISN’T THAT RIGHT, AREN’T THERE TWO 
9 

10 COUNTS? 

MR. WAFNER"    IS T~IS ~I027 

12 THE COURT" NO, 100. 

"AS JURORS YOU MUST NOT BE INFLUENCED 13 

14 BY PITY FOR A DEFENDANT OR BY PREJUDICE AGAINST 

IS HIM. YOU MUST NOT BE BIASED AGAINST THE DEFENDANT 

!6 BECAUSE HE HAS BEEN ARRESTED FOR THIS OFFENSE" OR 

17 "THESE OFFENSES," ISN’T IT M~JRDER, ISN’T THAT RIGHT~. 

18 MR. WAPNER" THAT IS FINE, YEAH, IT WAS DEFINITELY. 

19 THE COURT" THERE ARE TWO CHARGES, AREN’T THERE? 

20 MR. WAPNER" HE IS DEFINITELY CHARGED WITH TWO CHARGES 

21 IN THE INFORMATION 

22 THE COURT"    ALL RIGHT, "OR BECAUSE HE HAS BEEN CHARGED 

23 WITH CRIMES." 

24 ALL RIGHT, THAT IS 100. 

25 NOW, 102. ALL RIGHT -- 

26 MR. CHIER" I SUBMITTED A SET OF CLEAN COPIES, ALONG 

27 WITH THE    REQ~_STED COPIES,    YOUR HONOR. 

28 THE COURT" YES,    BUT THESE CHANGES HAVE TO BE MADE    IN 
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I ANY EVENT. 

2 MR.    CHIER: I UNDERSTAND. I    JUST WANTED YOU TO BE AWARE 

8 OF THAT. 

4 THE COURT" I HAVE TAKEN THE PRINTED INSTRUCTIONS BECAUSE 

5 THE REASON FOR THAT IS THE CLERK TAKES OFF THIS PART RIGHT 

6 HERE AND ONLY THIS PART IS GIVEN TO THE ,JURY AND THEN THIS 

7 SHOWS WHAT THE DISPOSITION OF THAT PARTICULAR INSTRUCTION IS 

8 SO YOURS DOESN’T CONTAIN THAT.    SO, THEREFORE., WE USE THIS 

9 FORM INSTEAD. 

10 MR. BARENS" THAT IS CLEVER. 

11 

!2 

13 

14 

15 

16 

!7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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I THE COURT: ALL RIGHT, ON    110, YOU DIDN’T SUBMIT 

2 ANYTHING. 110, FOR THE SAKE OF CONVENIENCE, THE MASCULINE 

8 PRONOUN APPLIES EQUALLY TO ALL PERSONS -- SO, WE HAVE THE 

4 PRINTED FORM. YOURS IS JUST A MIMEOGRAPHED THING. 

5 MR. WAPNER: RIGHT. 

6 THE COURT: I WILL GET THAT. 

7 NOW, 200,         IS THERE ANY DIFFERENCE BETWEEN 

B THE PRINTED INSTRUCTION AND YOUR REQUESTED INSTRUCTION? 

9 MR. CHIER: NO, YOUR HONOR. 

10 THE COURT: ALL RIGHT. THE NEXT THAT YOU HAVE IS 

11 202. WE’LL COME TO YOURS LATER. 

12 DO YOU HAVE A 202? I DON’T SEE -- 

18 MR. WAPNER: ] HAVE A     202,. BUT YOU GUYS DONWT 

14 HAVE A 201. 

15 MR. ~ARENS: I’LL LOOK OVER YOUR SHOULDER, IF YOIJ DON’T 

16 MIND. 

17 THE COURT: THEY HAVE NOT GOT A 201. IS THERE 

!8 ANYTHING THAT YOU OBJECT TO IN 201? 

19 MR. CH]ER: YOUR HONOR -- 

20 THE COURT: CIRCUMSTANTIAL EVIDENCE GENERALLY? 

21 MR. CHIER: NO, YOUR HONOR.    DIDN’T WE REQUEST THAT? 

22 THE COURT" NO. I DON’T SEE ANYTHING HERE. 

23 THE NEXT ONE IS .209. IT MAY BE DOWN THE 

24 LINE. BUT I DON’T SEE IT. 

25 ALL RIGHT, THERE IS NO OBJECTION THEN TO 

26 201. 

27 THE NEXT 1S    ~n2.     WHICH YOU DON’T HAVE. 

28 THAT IS SPECIFIC INTENT. ROBBERY IS SPECIFIC INTENT. 
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I MR. WAPNER: SO IS MURDER, MALICE. 

2 THE COURT: DO YOU HAVE ANY OBJECTION TO 202? 

8 MR. CHIER: 202     IS FROM -- 

4 THE COURT: HERE. WHY DON’T YOU FOLLOW THAT? 

5 MR. CHIER: I HAVE IT RIGHT HERE. 

6 MR. WAPNER: I GAVE COUNSEL A COPY OF ALL OF THE 

7 INSTRUCTIONS. 

B MR. CHIER: IS IT JUST A ONE-PAGE INSTRUCTION? 

9 MR. WAPNER: YES. 

10 THE COURT: YES. ALL RIGHT. WHAT I DO IS, I CROSS 

11 OUT THE "OR MENTAL STATE" ALL THROUGHOUT WHERE "MENTAL STATE" 

12 IS STATED. 

13 MR.    CHIER: CHARGED    IN COUNTS    I    AND    II    -- THAT WOULD 

!4 BE IT? 

15 THE COURT: YES. "THE SPECIFIC INTENT WITH WHICH AN 

lB ACT IS DONE MAY BE SHOWN BY THE CIRCUMSTANCES SURROUNDING 

17 THE COMMISSION OF THE ACT BUT YOU MAY NOT FIND THE DEFENDANT 

18 GUILTY OF THE OFFENSES CHARGED IN COUNTS I AND ]I UNLESS 

19 THE PROVED CIRCUMSTANCES ARE NOT ONLY ..." ET CETERA, ET 

20 CETERA. 

21 OKAY, THEN? 

22 MR. CH]ER: THE FIRST PARAGRAPH? 

28 THE COURT: YES. THE FIRST PARAGRAPH. 

24 MR. CHIER: YES. 

25 THE COURT" THE SECOND PARAGRAPH, WE CROSS OUT ALL 

26 "MENTAL STATES". ALL RIGHT? 

27 MR. CHIER: YES. 

28 THE COURT: ALL RIGHT.    NOW, ON 20~ YOU HAVE 
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1 NOT GOT -- 

2 HR. CH]ER: I HAVE NOT GOT IT. I DON’T THINK IT IS 

3 APPLICABLE. THE PEOPLE HAVE THAT. 

~ MR. WAPNER: I PUT THAT IN HERE SPECIFICALLY WITH 

.:5 REFERENCE TO THE TESTIMONY BY DETECTIVE ZOELLER THAT HE 

6 SHOWED THE DEFENDANT THE SEVEN PAGES OF YELLOW PAPER OR COPIES 

7 OF THEM AND ASKED HIM, "WHAT DO YOU KNOW ABOUT THOSE?" AND 

8 HE SA!D, "I DON’T KNOW ANYTHING ABOUT THOSE." 

9 AND TO THE EXTENT THAT THERE IS OTHER EVIDENCE 

!0 THAT IN FACT, HE WROTE THEM A~D THEY HAVE HIS FINGERPRINTS, 

11 I THINK A REASONABLE INFERENCE CAN BE DRAWN THAT THAT WAS 

12 A FALSE STATEMENT, TO WIT, THAT HE DID NOT KNOW ANYTHING 

13 ABOUT THEM. 

!4 AND WHAT HE KNEW ABOUT THEM IS MAYBE, OPEN TO 

15 QUESTION. BUT THE REASON I PuT IN HERE ABOUT CONSCIOUSNESS 

i6 OF GUILT AND FALSEHOOD IS BASED ON HIS REACTION, THE 

17 DEFENDANT’S REACTION AND ~HE STATEMENT. 

18 MR. CHIER: WELL -- 

19 THE COURT" ANY OBJECTION? 

20 MR. CHIER: I DON’T THINK TNAT THAT IS THE FACT PATTERN 

21 THAT SUPPORTS THIS ]NSTRUC~I%~, YOUR HONOR.    I WOULD OBoFCT 

22 TO THIS INSTRUCT!ON. 

23 THE COURT: ALL RIGHT. LET THE RECORD INDICATE THAT 

24 HE IS OBJECTING TO .2~_3_~ I WILL GIVE IT. 

25 NEXT, YOU HAVE AN INSTRUCTION. WHERE DID YOU 

26 GET THIS 2QQ? 

27 MR. CHIER: | HAVE JUST USED     209 AS A KiND OF 

28 A TEMPLATE HERE. 
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1 THE COURT: EVIDENCE    LIMITED AS TO PURPOSE? 

2 MR. CHIER: IT IS A SUBSTANTIAL REVISION OF 209. 

8 THE COURT: THIS DOES NOT HAVE THE REMOTEST RESEMBLANCE 

4 TO "209. 

5 MR. CHIER: AS I STARTED TO SAY -- 

6 THE COURT: 209    IS WHERE EVIDENCE IS RECEIVED 

7 AS TO A LIMITED PURPOSE AND THE JURY IS INFORMED AT THE TIME 

8 THAT IT IS LIMITED FOR A PARTICULAR PURPOSE. 

9 THIS ONE THAT YOU HAVE, 209 HAS NOT THE 

10 SLIGHTEST RESEMBLANCE TO WHAT WAS INTENDED UNDER 

11 AS PRINTED. 

12 MR. CHIER: WELL, THE PROBLEM IS -- 

13 THE COURT: HERE, YOU GET FORMULA iNSTRUCTIONS AND 

14 ALL REFERENCES TO CHICAGO MERCHANTILE EXCHANGE AND ALL 

!5 REFERENCES TO THE MANNER IN WHICH THE INVESTORS WERE TREATED 

!6 BY HUNT -- THAT IS NOT AN INSTRUCTION. 

17 THEN YOU TELL ME THAT YOU WANT ME TO INSTRUCT 

18 THEM THAT CERTAIN EVIDENCE WAS ADMITTED IN ERROR. YOU MEAN 

19 ! CAN -- DO YOU WANT ME TO SAY THAT IT IS ERROR FOR ME TO 

20 HAVE ADMITTED IT? 

21 IF I ADMI]TED 1T IN ERROR, I SHOULD HAVE STRICKEIN 

22 ~T 

23 MR. CHIER: COULD    !    BE    HEARD? 

24 THE COURT: GO AHEAD, 

25 MR. CHIER: THOSE MAITERS WERE ADMITTED OVER THE 

26 OBJECTION OF    THE DEFENDANT. WE    REQUESTED THE    LIMITING 

27 ~NSTRUCT]ON    BE GIVEN WiTH RESPECT TO THE ADMISSION OF THOSE 

2B THINGS. 



12506 

I THESE ARE IN THE NATURE OF EITHER NEGATIVE 

2 CHARACTER REFERENCES AND THEY SHOULD NOT BE ADMITTED IN THIS 

8 CASE FOR THE PURPOSE OF PROVING THE DEFENDANT’S GU|LT OR 

4 THAT HE HAD GENERALLY A BAD PREDISPOSITION. 

5 SO IF THERE WAS A CORRECT BASIS FOR THEIR BEING 

6 RECEIVED INTO EVIDENCE, I DON’T KNOW WHAT IT IS. 

7 THE COURT"    WHAT DO YOU WANT ME TO DO NOW?    INSTRUCT 

8 THE JURY BY THIS INSTRUCTIOrq THAT ALL OF THE EVIDENCE WHICH 

’ R SU 9 ] ADMITTED O!q THESE PART]CUbA    . BJECTS IS INCORRECT AI~D 

!0 THEY SHOULD DISREGARD IT? 

11 MR. CH]ER" EITHER THAT OR STATE THE SPECIFIC 

12 FOR WHICH THEY WERE ADMITTED. 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

23 

24 

25 

26 

27 

28 



12507 

I THE COURT"    ALL RIGHT, I HAVE MARKED iT ~’REFUSED." 

2 MR. BARENS" COULD I BE JUST HEARD BR|EFLY JUST AS TO 

8 ONE THING ON THAT, SIR? 

4 THE COURT" GO AHEAD. 

5 MR. BARENS" SIR, FOR THE LIFE OF ME, I CANNOT UNDERSTAND 

6 WHY THE JURY SHOULD BE PERMITTED TO CONSIDER THAT RAMBO 

7 BUSINESS IN REACHING A DECISION ON THE GUILT OR INNOCENCE OF 

8 HR. HUNT. 

9 THAT RAMBO BUSINESS, I BELIEVE YOUR HONOR SHOULD 

10 JUST SAY TO THE jURY HAS BEEN STRICKEN, BECAUSE IT WAS NEVER 

11 CONNECTED UP IN ANY WAY ,AS FORMING A TEMPLATE FOR THE ALLEGED 

!2 HOMICIDE IN THIS CASE. 

13 THE COURT"    WHAT WAS THAT ,AGAIN? REFRESH MY MEMORY. 

14 MR. BARENS"    SOME OF THE BBC YOUNG MEN SAID THEY WERE 

15 WATFH~NG.~ A MOV]~ AT THE OFFICES. ONE                 ~.~,~v ~,ND THLR= WAS A PART 

~6 
I OF THE MC, V]E WHERE A YOL!NG BOY -- 

17 T~E C,OURT I ~=,,Lt.IBER THAT 

18 MR. BARENS" DO "YOU REMEMBER THAT? 

19 THE COURT" YES. 

~u MR ...... ~ . ~.~RENS     ] DON~T ~E=- ~ WHERE THAT. HAS ANY RELEVANCY, 

~,~,~,~ .    ~ ,BJ~Y ~ SE S COMM~S WHEN ~ATCH~NG A 

2~ M,qVtE._ ~=RE~. W~S ~r,._ TvI"~G: .. -~, .~.; UP THAT THERE WAS ANYTHING 

23 ABOUT THAT THAT HAD TO DO WITH HOW LEVIN MAY OR MAY NOT 

24 HAVE MET HIS FATE, OR ANYBODY ELSE IN THIS SETTING HERE. 

25 MR. ~^p~=o..~, ,.~ I CAN’T P~INT, . TO THE SPECIFIC TESTIMONY 

26 RIGHT NOW,    BUT MY    RECOLLECTION    IS    THERE WAS TESTIMONY    BY AT 

27 LEAST ONE OF THE MEMBERS    OF THE    BBC THAT THIS    EXAMPLE    FROM 

28 THE MOVIE    WAS USED BY    WAY OF AN EXPLANATION OF THE PARADOX 
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I PHILOSOPHY TO THEM.     I CAN’T PUT MY FINGER ON THE EXACT 

2 TESTIMONY AT THE MOMENT. 

8 MR. BARENS:    YOUR HONOR, IN SENSITIVITY TO MR. WAPNER’S 

4 POINT, I RECALL WHAT HE IS TRYING TO RECALL AND THE ANSWER 

5 IS, IT WAS NOT MENTIONED IN TERMS OF THE PARADOX PHILOSOPHY 

6 BUT RATHER -- 

7 THE COURT:    IT HAD TO DO WITH THE PARADOX PHILOSOPHY, 

8 THE ATTITUDE OF THE DEFENDANT TOWARD5 THE PHILOSOPHY THAT THE 

9 ENDS dUST]FIED THE MEANS, THAT IRRESPECTIVE OF WHO IS GOING 

10 TO BE HURT BY ANYTHING, THAT THE END IS A DESIRABLE THING, 

11 IT SHOULD BE DONE AND I THINK THAT WAS THE ILLUSTRATION. 

12 IF I REMEMBER CORRECTLY, HE SAID HE SHOULD HAVE 

18 BEEN KILLED SO, THEREFORE, ALL OF THE OTHER PEOPLE WOULDN’T 

14 HAVE BEEN WIPED OUT OR INVADED OR FOUGHT WITH THE GUY. 

15 MR. BARENS: THE SECOND THING ON THIS SAME PAGE, NO. 5, 

16 CONCERNING MR. HUNT’S INVOLVEMENT -- 

17 THE COURT: YES, LET’S GET THAT OUT IN THE OPEN. 

t8 MR. BARENS: HOW IS THE JURY TO EVALUATE THAT? 

19 THE COURT: YOUR COLLEAGUE HAS SUBMITTED AN iNSTRUCTION 

~, ~ ~HAi SHOULD 20 TWO r~FTY- i ~HINK, iN WHICH HE CLAIMS THAT ALL OF ~’ ~ 

21 ~E ADMITTED FOR T~AT ONE SPECIFIC PURPOSE AND LIMIT 1T TO THAT 

22 ONE PURPOSE. 

23 MR. BARENS:    I DON’T THINK THAT THIS JURY, IN DECIDING 

24 THE GUILT OR INNOCENCE OF JOE HUNT, SHOULD CONSIDER ANYTHING 

25 EXCEPT THIS TRIAL AND WHAT HE DID OR DID NOT DO IN SOUTHERN 

~ CALIFORNIA, IF HE HAS TO RECONCILE WITH THAT IN ANOTHER TRIAL, 

27 YOUR HONOR, FOR WHICH HE IS HELD TO ANSWER, I DON’T THINK THAT 

28 THIS JURY SHOULD BE SITTING IN THAT JURY ROOM SAYING TO EACH 
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I O,H:R ~" ~ ,IGEE, ] DON’T KNOW WHAT"                                             -- 

2 THE COURT" WHAT ABOUT YOURS, YOUR COLLEAGUE SUBMIT’rED 

3 AN INSTRUCTION ON THAT, THAT IS TWO FIFTY. 

4 MR. BARENS" YOUR HONOR, I AM GOING TO DISAVOW IT. 

S MR. CHIER" WHERE IS THAT? 

6 THE COURT" 1T IS TWO F1FTYz TAKE A LOOK AT IT. 

7 MR. WAPNER" NO. ]2. 

8 ~ ,E ~RT NO 12 

9 MR. BARENS" YOUR HONOR, I HAVEN’T SEEN THAT BUT B~FORE 

~0, IT IS EVEN D~SC’~SSED~ BY THjq~ COURT~     . , ] AM GOING TO SAY, AND 

11 ] BEL]EVE MR. HUNT, AS ] JUST EV£N SKIM THAT, ] BELIEVE 12 

_ ~, WERE    ~ HUt4 ~2 1S REFERENCING ~)THER THINGS T ,~T ATTRIBUTED TO MR. ! 

~3 DURING THE TRIAL. 

14 ,MR. CH]ER" COULD ] SAY WHY NO. 12 IS IN THERE? 

i~ ~H~ C’qbRT IT ~S INTR~TDUCED =~-’~ THE PURPOSE OF S~qWING 

16 THE DEFE’,DAN~ COMMITTED T~E FRIME~ OTHER. THAN THAT FOR WHICH. 

!7 HF ~ ON ~RI#’ 

18 14R. BARENS"    YES, YOUR HONOR, THERE WAS TESTIMONY ABOUT 

~9 BAD THINGS HUNT ~AD DONE. 

20 MR. CHJER" COULD ] S,LY WHY THIS IS 1N THERE? 

2~ T~E ro ..... ~ ~ OTHER CRZr-tES, YOU ARE TALKING ABOUT3 

23 THE COURT" WHAT THi~@S? 

24 MR. BARENS" LY~NG~ CHEATIN~ AND STEALING~ YOUR HONOR. 

25 T~E COURT" IT HAS NOTHING TO DO WITH THAT. 

26 MR . ~ ..... ~,~RENS      I BELIEVE THAT IS WHAT THIS IS ~ERE FOR 

27 THE COURT" NO. 

28 I ASSUME THE SPECiFiC CRIME THIS HAS REFERENCE 
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1 TO IS THE NORTHERN CALIFORNIA CASE. 

2 MR. CHIER: NO, NO, YOUR HONOR. 

8 THESE ARE OTHER MISCONDUCT MATTERS THE    COURT 

4 ADMITTED. 

S THE COURT: LIKE WHAT? 

6 MR. CH]ER: CONCERNING HIS ALLEGED CHEATING OF THE 

7 INVESTORS IN BBC, THE CHICAGO MERCANTILE EXCHANGE AND THERE 

8 WERE SOME OTHERS. 

9 

I0 
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I MR. BARENS: THERE WAS ALL KINDS OF DIALOGUE, YOUR HONOR, 

2 ABOUT HIM PUTTING MONEY IN HIS POCKET THAT THE INVESTORS GAVE 

8 HIM. 

4 MR. CHIER: EMBEZZLEMENT. 

5 THE COURT: YOU WANT THIS WITHDRAWN, TWO FIFTY? 

6 MR. BARENS: WELL, YOUR HONOR, UNTIL I GET -- I WOULD 

7 LIKE TO FIRST ADDRESS THE PARAGRAPH NO. 5. 

8 THE COURT: LET’S FIRST HEAR FROH THE PROSECUTION. 

9 MR. BARENS: l SUBMIT VZGOROUSLY, YOUR HONOR, THAT IT 

10 IS NOT FAIR FOR THAT JURY TO SiT IN THERE AND SAYING, "WELL, 

1! LtS~’’ - ,L,~, WHAT ABOUT THIS STUFF UP N~RTH?    DID YOU HEAR ABOUT 

!2 THAT GUY AND THE GUY’S SON WAS INVOLVED WITH him AND THE GUY 

13 IS DEAD AND HIS PICTURE WAS IN THE NEWSPAPER?" 

14 BECAUSE YOU KNOW THEY HEARD ALL OF THAT KIND OF 

15 TALK. 

16 THE COURT: DON’T YOU RECALL THAT YOU WERE THE ONE THAT 

17 ASKED ~ ’qUESTIONS ~VEN r~N CROCS-=XAMZNATiON OF KARNY .~B..,UT 

!8 GETTING iM~UNITY FOR A CRimE THAT WAS COMMITTED UP IN 

19 NORTHERN CZLIFORNIA? 

20 MR. B&RENS: ’YES, SiR. 

21 MR, CH]ER: BUT THE FACT OF THE IMMJNITY WAS -- 

22 "~E COURT:    LET’S ~Ez~ FROM THE D~STR]CT ATTORNEy’, WHOSE 

23 SILENCE IS LESS THAN ELOQUENT. 

24 MR. WAPNER: i AM JUST WAITING FOR AN OPPORTUNITY. 

25 MR. BAREN$: I AM SORRY. 

26 THE COURT: GO AHEAD. 

27 MR. WAPNER: I HAVE NO PROBLEM WITH DRAFTING AN 

2B INSZRUC~]ON TO THE EFFECT "THAT THE EVIDENCE OF THE DEFENDANT’S 
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I BEING CHARGED WITH THE CRIME IN NORTHERN CALIFORNIA WAS 

2 RECEIVED FOR THE PURPOSE OF PRESENTING A TRUE AND ACCURATE 

3 PICTURE OF THE IMMUNITY AGREEMENT TO WHICH HE ENTERED. 

4 THE PURPOSE OF TRYING TO LIMIT THE EVIDENCE OF 

5 THE NORTHERN CALIFORNIA THING WAS SO THAT WE COULD PLAY THE 

6 GAME OF PAINTING DEAN KARNY OUT TO BE A MURDERER IN THIS CASE, 

7 AS ANOTHER ALTERNATIVE THEORY OF THE DEFENSE. THE DEFENSES 

8 ARE ALREADY IN THE ALTERNATIVE, AS WITNESSED BY THE 

~ ,,~T ARE SU~-~I, ~ED ~¥ ~HE DLFENSE, THAT WE WILL q INSTRUCTIONS T~r’ ~, T~    ~ ~ - 

10 GET TO, TO WIT, THE ALIBI INSTRUCTION. 

11 THE COURT" WHY DON’T YOU DRAFT AN ~NSTRUCTION ,ALONG 

12 THE LINES YOU HAVE SUGGESTED, IT IS LIMITED FOR THE PURPOSE 

13 OF EXPLAINING THE IMMUNITY UP NORTH. 

14 MR. BARENS"    CAN’T WE SAY TO THE JURY"    "LADLES AND 

~5 GENTLEMEN~ YOU ARE .... ~,~R WHE~"=R MR. HUNT rOMM]TTED 

16 A CRIME IN NORTHERN CALIFC, R!:ZA OR NOT IN DETERMINING W~ET~ER 

17 HE COMMITTED A CRIME iN T~IS CASE." 

!8 THE COURT" NO, I C,~N’T SAW’ IT THAT WAY. 

!9 MR. CHIER" THAT IS T~E LAW, JUDGE. 

20 MR. BARENS" WHY NOT? 

¯ ~ Y,.,~ MAKE AN IqS. UE OF 21 THE COURT ~ HE L#W iS THAT vN~E ~" _ 

23 DiD, IT MAY BE CONSIDERED BY THE JURY, AS INDICATED, FOR THE 

24 PURPOSE OF SHOWING -- 

25 MR. CHIER" INTENT? 

26 THE COURT" YOU DRAFT    IT THE WAY I    HAVE    INDICA~ED    IT 

27 TO YOU. 

28 MR. ~ARENS" COULD WE, THOUGH, BEFORE IT IS GIVEN, ~AVE 
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I FURTHER COMMENT ON THAT? 

2 THE COURT: YES. 

3 MR. BARENS: THANK YOU. 

4 THE COURT" OF COURSE. 

5 MR. BARENS" YOUR HONOR, THIS BUSINESS ABOUT -- JUST 

6 WHILE WE ARE HERE ON THIS -- MAYBE WE SHOULD REFERENCE TO IT 

7 SPECIFICALLY BECAUSE THIS COULD BECOME A BIG THING LATER, 

8 YOUR HONOR REMEMBERS THOSE REFERENCES ABOUT HIM GETTING KICKED 

9 OFF THE CHICAGO MERCANTILE EXCHANGE, AND I DON’T KNOW WHY THAT 

]0 SHOULD BE CONSIDERED BY THIS .JURY. 

11 MR. WAPNER" I DON’T REMEMBER IN WHAT CONTEXT IT FIRST 

12 CAME UP, BUT MR. KARNY WAS CERTAINLY EXAMINED AND, AT THE VERY 

13 LEAST, CROSS-EXAMINED ABOUT THAT AND IT CAME OUT AGAIN AS 

14 ANOTHER EXAMPLE OF HOW MR. HUNT USED THE PARADOX PHILOSOPHY, 

!5 TO ’-~K,_~ ~ SOMETHING THAT WAS iNIT~.ALLv~     , BAD AND TURN, IT INTO 

16 SOMETHING THAT WAS GOOD AND iT WAS THE FOCUS OF THE CROSS- 

17 EXAMINATION_ ,, OR ONE OF THE FOCUSES OF THE CROSS-EXAM!NATION 

18 OF MR. KARNY. 

19 THE COURT" ALL RIGHT, i WILL REFUSE REQUEST t,~C,. 9 ~N 

20 TOTO. 

21 

,,.,~ 

23 

24 

25 

26 

2"/ 

2B 
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I THE COURT: EXCEPT YOU ARE TO DRAFT AN INSTRUCTION 

2 WITH REFERENCE TO THE NORTHERN CALIFORNIA INCIDENT. 

3 MR. WAPNER: OKAY. I WILL DRAFT AN INSTRUCTION WITH 

4 RESPECT TO THE NORTHERN CALIFORNIA INC|DENT AND ALSO, DOES 

S THE COURT WANT TO CONTINUE GIVING -- WELL, LET ME SAY THIS. 

B I DIDN’T PUT IT ON MY LIST OR INCLUDE IT IN THE INSTRUCTIONS 

7 BUT I AM REQUESTING NOW THAT THE COURT GIVF 2-09, CALJ]C. 

8 THE COURT: EVIDENCE LIMITED AS TO A PURPOSE? 

9 MR. WAPNER: RIGHT. WE HAD SOME EVIDENCE.    I DON’T 

10 REMEMBER WHAT IT WAS, TO TELL YOU THE TRUTH. 

11 BUT I KNOW THERE WERE AT LEAST A FEW INSTANCES 

12 DURING THE TRIAL -- 

13 THE COURT: SUPPOSE THE JURY ASKS ME WHICH EVIDENCE 

14 YOU HAVE REFERENCE TO IN THAT INSTRUCTION? WHAT AM I GOING 

15 TO SAY TO THEM~    I r’~EVER TOLD THE J!J~Y -~ .... ~I~ THEY WERE LIMITED 

t6 TO ANY PARTICULAR -- AS TO WHY EVIDENCE WAS LIMITED TO ANY 

17 RART!CULAR PURPOSE, 

18 DO YOU REMEMBER ANY? 

19 MR, BARENS: I AM TRYING TO 

20 MR, CH1ER: WE REQUESTED THAT YOU DO SO, 

21 THE COURT: WHERE? 

22 MR, CX]ER" WE SbBM]T~ED A FC~M.ZL REQUEST THAT 

23 GIVE THEM LIMITING INSTRUCTIONS AS ~O THE PURPOSE -- 

24 THE COURT: YOUR     209 HAS NOTHING TO DO WITH 

25 THIS PRINTED INSTRUCTION. 

26 MR. BARENS: NO. I THINK MR. CH]ER IS ADDRESSING SOME- 

27 THING ELSE. I REMEMBER THAT NOW. 

28 WE DID SUBMIT SOME LIMITING INSTRUCTIONS IN 
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I WRITING. 

2 MR. CHIER" I DON’T KNOW THAT THERE WAS A DISPOSITION 

8 OF THE REQUEST. ONE HAD TO DO WITH THE PATRICIDE ISSUE AND 

4 THE OTHER ONE HAD TO DO WITH THE -- 

5 MR. ’BARENS" IT WAS THE SAME DAY -- 

6 MR. CHIER" THE BAD CH~RAL,~R THING ABOUT YOUR HONOR 

7 READING 

¯ ¯ ~,H~ ~c~,SPAPER ARTICLE THAT 8 MR    BARENS THAT WAS ~ = .... ’ -- 

9 MR. CHIER" CROSS-EXAMINING THE WITNESS, MRS. LYNN 

!0 ROBERTS CONCERNING THIS -- 

11 THE COURT" DiD I MAKE A LIMITING INSTRUCTION? 

12 MR. CH]ER" WE ASKED FOR IT.    I DON’T THINK IT HAS 

13 EVER BEEN RESOLVED. 

14 THE COURT¯ I KNOW.    I DENIED THAT. DO YOU WANT 

15 209° l D,~N T KNOW THAT 

16 EVIDENCE WAS TO BE LIMITED TO. 

. "’ ’ T POINT YOLi ~n A SPECIFIC INSTANr= ~7 MR. WAPNER" I ,~,AN’ -~ ...... 

18 I DON’T THINK THERE IS ANY. i DON’T REMEMBER ANY TESTIMONY 

19 D~JRING THE TRIAL. 

20 BUT ] KNOW THAT THERE WERE OCCASIONS DURING THE 

21 FEW MONTHS -- 

~ THE 

23 209 INSTRUCTION, THEN? 

24 MR. CHIER" THERE WAS NEVER A LIMITING INSTRUCTION 

2~ GIVEN DURING THE TRIAL. 

26 THE CO"-" " ,~R~ Tf4EN WE DON’T HAVE TO PREPARE IT HE SAYS 

27 T’dERE WAS. 

28 MR. CH]ER" IT WOULD MISLEAD THE JURY. 
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I MR.    WAPNER: THEN    I    WITHDRAW THE REQUEST. 

2 MR. BARENS: EXCUSE ME, YOUR HONOR. WHILE WE ARE STILL 

8 AT THIS JUNCTURE, YOUR HONOR, I REMAIN EXTREMELY CONCERNED 

4 THAT ALTHOUGH WE ARE NOW GOING TO HAVE AN INSTRUCTION TO 

5 LIMIT THE NORTHERN CALIFORNIA CONSIDERATION, THAT THE JURY 

6 BE INSTRUCTED IF THEY ARE GOING TO CONSIDER THAT ONLY IN 

7 TERMS OF ENLIGHTENING THEMSELVES ON THE IMMUNITY DEAL FOR 

8 MR. KARNY, WHICH IS WHAT I UNDERSTAND YOUR HONOR IS SAYING 

9 NOW -- THAT THERE BE SOME REFERENCE MADE TO CLEAN UP THAT 

10 PATRICIDE THING. 

11 THAT, WE DIDN’T BRING ON OURSELVES.     THAT PATRICIDE 

12 BUSINESS IS SO OBSCENE AND SO OFFENSIVE IN OUR SOCIETY, I 

18 THINK THAT IT HAS TO BE DISTILLED FOR THIS JURY. 

!4 IT WAS, I MEAN, I SAW EVERY ONE OF THEM FLINCH. 

15 i LOOKED OVER WHEN THAT HAPPENED. THEY FLINCHED MARKEDLY 

16 WHEN THEY HEARD THAT. I DID, TOO. 

17 MR. WAPNER: WHAT DO YOU PROPOSE, COUNSEL? 

18 MR. BARENS: WELL, I DON’T KNOW. I SEEK GUIDANCE FROM 

19 HIS HONOR. 

20 THE COURT: YOU MEAN, I SHOULD INSTRUCT THE JURY THAT 

21 IN CONNECTION WITH T~E DEATH OF ESLAM]NIA, THAT THE FACT 

22 THAT HIS 23N WAS A MEMBER OF T~E BBC -- HOW DO YCL 

23 TO DO IT? YOU ARE MAKING A BIG MISTAKE BY GOING OVER IT 

24 AGAIN AND EMPHASIZING IT. 

25 MR. WAPNER: THE TESTIMONY IS -- 

26 MR. CHIER: WELL, I THINK THAT THAT IS LIKE A SUBISSUE 

27 OF THE MAIN ISSUE, WHICH IS, THAT EVEN UNDER THE COURT’S 

28 THEORY OF THE ADMISSIBILITY OF THE NORTHERN CALIFORNIA HOMICIDE 
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1 TO SHOW THE TRUE PICTURE OF THE IMMUNITY AGREEMENT, THAT 

2 EVIDENCE STILL MUST NOT BE ALLOt~/ED TO BE CONSIDERED BY THE 

3 JURY AS PROOF OF HIS INTENT OR GUILT ON THE ISSUE OF GUILT. 

4 IT CANNOT BE. A DEFENDANT CANNOT EXPOSE HIMSELF 

5 TO BEING CONVICTED ON THE BASIS OF ANOTHER CRIME BECAUSE 

B HE BRINGS OUT THE NATURE OF AN IMMUNITY AGREEMENT. THAT 

7 CA~’T BE THE LAW. 
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I THE    COURT" I    WILL DRAFT AN    INSTRUCTION. ALL RIGHT? 

2 MR. BARENS" THANK YOU, YOUR HONOR. COULD WE REVIEW 

3 IT WITH YOUR HONOR? 

4 THE COURT" ABSOLUTELY. ALL RIGHT? 

5 MR. BARENS" YOUR HONOR, YOU STILL DO NOT WANT TO COMMENT 

6 TO THE JURY AT ALL THAT YOUR HONOR DOES NOT HAVE THE BELIEF 

7 THAT MR. ROBERTS WAS COMPENSATED IN ANY WAY -- 

8 THE CO~JRT" NO. I WON’T DO THAT. 

9 MR. B.ARENS" ALL RIGHT. 

10 THE COURT" AND I DIDN’T SAY HE WAS. ALL I DID WAS 

11 ASK IT BECAUSE YOU BE.OUGHT IT UP AS TO W~ETHER THEY ARE 

12 RECEIVING ANY COMPENSATION. 

13 MR. CHIER" BUT THERE IS NO EVIDENCE THAT THERE IS 

14 ANY COMPENSATION, JUDGE, OTHER THAN THE INNUENDO. 

~ " ~ THAT ~ THE C9!JR~ S~-E D~"~ED ]T THERE ~S 

16 S~E DENIED IT. 

i7 SHE DENIED iHFRE ’,d#-z ANY YOU ’~^ 

"8 THAT, 1F YOU W.*-*!’~I TO 

I° MR CHIER" BUT, THERE IS INNdENDO AS A F. ESULT OF 

~ E~ ~ iONlt’;’,: ¯ 20 ~-S"IEWHAT AGL~RESSIVE QU c-,- ~- BY ",’OUR HONOR 

2~ TH~ COURT" NO.     I DIDN’T ."-SK ANY AGGRESSIVE OUFE.-iONS. - 

~z THE c-E"SE TH*:-~ v’¢.,~ 

23 LET’S GO ON, ALL RIGHT? NOW, NUMBER 211, 

2~ NO DIFFERENCE? 

25 MR. CHIER" IT 1S BOILERPLATE. 

26 THE COURT" I WILL GIVE THE PR;NTED INSTRbCTION.    NOW, 

27 YOU HAVE GOT THE FORMULA INSTRUCTION BUT THEN YOU ARE NAMING 

28 PITTMAN.    WE GIVE THE OTHER INSTRUCTIONS WHICH I PREFER. 
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I 211.5_,"THERE HAS BEEN EVIDENCE IN THIS CASE 

2 INDICATING A PERSON OTHER THAN THE DEFENDANT WAS OR MAY HAVE 

3 BEEN    INVOLVED    IN THE    CRIME    FOR WHICH THE DEFENDANT    IS    ON 

4 TRIAL. YOU MUST NOT DISCUSS OR GIVE ANY CONSIDERATION AS 

5 TO WHY THE OTHER PERSON    ]S NOT BEING PROSECUTED OR WHETHER 

6 HE HAS BEEN OR WILL BE PROSECUTED -- 

7 MR. CHIRR" WELL, I THOUGHT THAT IT WAS NECESSARY TO 

8 TAILOR THIS TO THIS CASE BECAUSE OF THE RECEIPT INTO EVIDENCE-- 

9 ,THE REFERENCES TO OTHER DEF’-~ .... ~ ~ ¯ r_,N~,’,~ S IN OTHER CASES AND TO 

10 BE ABSOLUTELY -- SO THE RECORD CAN BE ABSOLUTELY -- 

11 THE C¢)URT" YOU CAN ARGUE THAT TO THE JURY. WE DON’T 

12 LiKE FORMULA INSTRUCTIONS GIV1NG SP’ECIFIC NAMES OF PEOPLE 

13 IN THERE, 

14 P1TTMAN HAS TWO T’S, DOESN’T IT? 

!5 MR. BARENS" YES, YOdR HONOR. 

16 THE COURT" ALL RIGHT. 

!7 MR. B,z:RENS I,’,’EL~ YOUR H~:~,,",R      ] SUPPOSE -- ’ ~ .... 

18 7OUR HONOR TAKE EXCEPTION IF WE WE,~E TO COMMENT THAT MR. 

19 PITTMAN HAS NOT BEEN CONVICTED OF COMMITTING -- 

,-0 THE COURT" NO. TH,_R: IS NOTHING IN EVIDENCE 

21 MR. CHIRR" WHAT IS THE 0BJECT!ON TO GIVING THIS? 

~’ ~ ’* ..... ~’ q    ","TIO~,~ BECAUSE ! ..... LD 

23 RATHER GIVE INSTRUCTIONS WHICH ARE PRINTED, CALJIC INSTRUCTIONS 

24 THAN HAVING TAILORED INSTRUCTIONS WHICH DON’T IN ANY WAY 

25 ASSIST THE JURY. 

26 MR. WAPNER" THAT’S RIGHT. BECAUSE THE COURT IS GOING 

27 TO GIVE THIS INSTRUCTION AND IT WOULD BE ~MPROPER TO ARGUE 

28 THAT EITHER HE HAS OR HAS NOT BEEN CONVICTED OR MAKE ANY 
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I COMMENT ONE WAY OR    THE OTHER    IN ARGUMENT AS TO WHAT HIS STATUS 

2 IS. 

3 THE COURT" THERE IS NO EVIDENCE THAT HE HAS BEEN 

4 CONVICTED OR ACQUITTED OR -- 

5 MR. BARENS" WELL, THEY SAW HIM HERE IN CHAINS. HE 

6 DIDN’T LOOK LIKE HE HAD BEEN ACQUITTED, DID HE? 

7 THE COURT" YOU AND ] KNOW, DESPITE THE ADMONITION, 

8 THERE HAS BEEN A PLETHORA OF COMMENTS IN THE NEWSPAPERS ABOUT 

9 THE FACT THAT P1TTMAN HAD BEEN TRIED AND A DISAGREEMENT. 

10 THIS IS ALL ACADEMIC, I THINK. 

!! MR. BARENS" WELL, WAIT UNTIL YOU SEE THE TV TONIGHT. 

12 THE COURT" DID YOU SEE IT? 

13 MR. BARENS" BUT WE HEARD THAT THERE WAS A COMMERCIAL 

14 ON CHANNEL 7.    THEY ARE GOING TO DO THIS BiG BBC THING ON 

15 20/°0.    I DON’T BFLI~V~ THEY ARE .... b~JING TO DO IT BEFORE THE 

t6 JURY DELIB=R~ ES 

17 DO YOU HAVE ,ANY POWER TO INTERVENE? 

18 THE COURT" NONE WHATEVER. 

19 MR. BARENS"    I THOUGHT I WCULD ASK. 

20 THE COURT" WHAT ABOU~ THE FIRST AD~ENDMENT? 

21 MR. WAPNER’ PRIOR RESTRAINTS? 

2~ MR    =z.~ENS"    T T~N~ ~- ~ UNCONSCiO~NABLE THEIR 

23 OF TIMING. IT IS UNCONSCIONABLE WHEN YOU HEAR THE PROMO. 

24 THE PERSON WHO HEARD IT TOLD ME THAT THEY SAY 

25 THE SHOW IS ABOUT MURDER AND GREED AND ALL THAT BAD STUFF 

26 IN BEVERLY HILLS. 

27 THE COURT" WELL, I TOLD THE JURY NOT TO LISTEN TO 

28 IT. DIDN’T I? 

29 MR, BARENS"    YES. 
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5 I I THE COURT"    ALL RIGHT, LET’S TAKE TWO THIRTEEN ~EXT. 

2 MR. WAPNER: THAT IS PRIOR INCONSISTENT STATEMENTS. 

8 THE COURT: ALL RIGHT, I WILL GIVE THAT. 

4 MR. CHIER: WHAT IS IT? 

5 THE COURT: (READING:) 

B "EVIDENCE THAT ON SOME FORMER OCCASION" -- 

7 TAKE A LOOK AT TWO THIRTEEN. 

8 MR. CH]ER: I AM LOOKING AT IT. I DIDN’T REQUEST IT. 

9 THE COURT: NO. THE PEOPLE REQUESTED IT. 

10 MR. CRIER: I KNOW THAT. 

1! AS ] SEARCH MY MIND, I REALLY DIDN’T COME UP WITH --i 

12 THE COURT" YES, WEREN’T THERE SOME? 

13 MR. WAPNER: WELL, STARTING WITH THE END OF IT FIRST, 

14 THERE WERE PLENTY OF TIMES WHERE THESE WITNESSES FROM ARIZONA 

15 WERE IMPEACHED BY STATE~£NTS THEY M~DE ON SEVERAL DIFFEreNT 

16 OCCASIONS AND THEY WERE INCONSISTENT. 

!7 MR. BARE,~-.,_. T~y.,.~ DIDN’T REME~BER WHERE THE COKE !,~ACH]NE. 

18 WAS, THAT IS RIGHT. 

19 MR. CH]ER: THAT iS GIVEN AS REQUESTED? 

20 THE COURT: YES. 

21 MR. CH]ER: REQUESTED BY T~E PEOPLE? 

22 THE CO.jR-: T-~T’S 

23 DO YOU HAVE ANY OBJECTION TO IT? 

24 MR. BARENS: ONLY AS TO THE COKE MACHINE, YOUR HONOR. 

25 THE COURT: ALL RIGHT, TWO THIRTEEN, THAT IS A BOILER- 

26 PLATE INSTRUCTION. 

27 DID WE HAVE ANY WITNESS WHO SAID HE NO LONGER 

28 REMEMBERS A CERTAIN EVENT, SO | CAN CROSS OUT THAT BRACKETED 



12522 

1 
PARAGRAPH? 

2 MR. BARENS:    I DON’T RECALL ANYBODY SAYING THEY DIDN’T. 

3 THE COURT: ALL RIGHT. 

4 MR. BARENS: RICHARD, MR. CHIER, DO YOU REMEMBER? 

5 MR. CH]ER: WHAT? 

6 
THE COURT: OH, YES, SHE DID. 

7 
MR. WAPNER: BOTH OF THEM SAID THEY DIDN’T REMEMBER 

8 PARTS OF DIFFERENT THINGS. 

9 
THE COURT: YES, THAT’S RIGHT, CARMEN DIDN’T. 

!0 MR. BARENS" WHAT DIDN’T SHE REMEMBER? 

THE COURT: AND THE OTHER WITNESS SAID HE DIDN’T REMEMBER 
11 

12 WHETHER HE MADE THOSE STATEMENTS. 

18 MR. BARENS: OH, THAT IS RIGHT, WHEN WE WERE DOING THE 

!4 TRANSCRIPT OF THE TAPE. 

15 THE COURT"    ALL RIGHT.    THE NEXT,~TWO T;~-’~"’""~’ YOU BOTH 

16 HAVE TWO TWENTY, IS THERE ANYTHING IN THE PRINTED INSTRUCTION 

!7 WHICH YOU FIND OBJECTIONABLE? 

i8 MR. CHIER: NO. 

!9 THE COURT: ALL RIGHT. I AM CROSSING OUT THE BRACKETED 

20 PORTION ON THE SECOND PAGE: "TP.E CHARACTER OF THE WITNESS 

21 FOR HONESTY OR TRUTHFULNESS," WE D1D~."T HAVE ANY CHARACTER 

22 i TESTIMO~-~Y, DID WE? 

23 MR. WAPNER: NO. 

24 MR. CHIER: I THINK IN MY INSTRUCTION I DO LEAVE THAT 

25 OUT. YES, i LEFT IT OUT SO THERE IS A PRINTED INSTRUCTION 

26 WITH NO AUTHORITY ON IT IN THE PACKET. 

27 THE COURT: YOU ARE CROSSING THAT OUT? 

28 MR. CH]ER: YES, I AM, I LEFT IT OUT OF THE ONE I 
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1 SUBMITTED, THE CLEAN ONE I SUBMITTED LEAVES THOSE OUT. 

2 THE COURT" YOU SEE, YOU DON’T HAVE THE FORM. 

3 MR. CHiER" ALL RIGHT, ] TRIED. YOU CAN SCOTCH TAPE 

4 IT TO IT. 

5 MR. BARENS" SO THEY DON’T SEE IT AT ALL. 

B THE COURT" THERE IS ANOTHER WAY. 

7 ANOTHER THING IS THIS WAY OF CHECKING THESE THINGS, 

8 YOU HAVE MIMEOGRAP..=D IT THAT WAY. 

9 MR. WAPNER" THAT IS PROBABLY THE SECOND PAGE, THAT IS 

10 PAGE 2 YO~J ARE LOOKING AT. 

11 THE COURT" YOU HAVE GOT THAT MIMEOGRAPHED TOO, ALL RIGHT 

12 THE CLERK CAN CUT ]_T OFF. 

13 MR. CHIER" SO THAT IS GIVEN AS MODIFIED? IN MY CASE, 

14 IT WOULD GIVEN AS REQUESTED, ! GUESS, BECAUSE I LEFT THAT ON 

15 T, ~R~. 

16 MR. WAPNER" WHAT ABOUT THE BRACKETED PARAGRAPH WHERE 

17 IT SAYS, "ADMISSION OF THE WiTNES2 OF UNTRUTHFULNESS"? 

!8 THE COURT" WHO? 

19 MR. BARENS" WHO DID? 

20 ~-~R    WAPNER THAT ~S WHAT I .~ ASKING      I DON T RECALL 

21 ANY 0~ THAT. 

22 MR. CHiF_~’ T,H,S,T IS RIG,~T. 

23 THE COURT" I AM GOING TO CROSS OUT" "THE CHARACTER 

24 OF THE WITNESS FOR HONESTY OR TRUTHFULNESS OR THEIR OPPOSITES 

25 OR THE ADMISSION BY THE WITNESS    CF UNTRUTHFULNESS" -- 

26 MR. CH]ER" THAT WILL BE MINE, GIVEN AS SUBMIITED THEN? 

27 THE COURT" NO I AM GIVING THE ONE BY THE PEOPLE, 

28 EXCEPT AS t CROSSED THOSE THINGS OUT. 
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I WHAT I AM GOING TO DO, I HAVE GOT A PEN UP ON THE 

2 BENCH THAT I RUN THROUGH SO YOU CAN’T ABSOLUTELY READ 

3 ANYTHING OF THAT. 

4 I AM NOT GOING TO LEAVE IT THIS WAY. I HAVE GOT 

5 THE PEN WHERE ! WILL INK IT OUT COMPLETELY AND IT WILL BE 

6 EXACTLY AS YOURS. 

7 MR. BARENS: THANK YOU. 

8 THE COURT: ALL RIGHT, ,NUMBER TWO TWENTY-ONE. 

9 I,IR. CH1ER: I HAVE IT IN HERE BUT I HAD SECOND THOUGHTS 

10 ABOUT IT, YOUR HONOR, AND I THOUGHT THE ONLY PERSON IT MIGHT 

11 HAVE APPLIED TO WAS MR. BROWNING BUT -- 

12 THE COURT: THERE 1S ANOTHER INSTRUCTION WHICH IS USUAl,, 

13 IN EVERY CRIMINAL CASE. 

14 MR. CHIER: BUT MR. WAPNER ADVISES ME THAT IN THE 

!5 PROLOG~IE TO CALJIC, TH]S .IS A "MUST GIVE" INSTRLICTION. 
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I THE COURT" YES, I HAVE TO GIVE IT.    I DO GIVE IT ALL 

2 THE T I ME. 

3 MR. CHIER" I GUESS THAT IS WHY IT ENDED UP IN THIS 

4 PACKET HERE. 

5 THE COURT" YOU PUT IT IN ALSO. 

6 MR. CHIER" THE COMPUTER KNEW BETTER THAN THAT. 

7 THE COURT" THAT IS THE SAME THING. 

8 MR. CHIER" NO, IT iSN’T.     I JUST TOOK IT RIGHT OUT OF 

9 THERE. 

,H~ T" ALL RIGHT, 222. 10 T = COUR THOSE ARE EXACTLY THE SAME. 

11 MR. BARENS" 1 THINK WE OUGHT TO HAVE 222. 

!2 THE COURT ALL RIGHT, BY    HE PEOPLE AND THE DEFE,D,-NT, 

13 GIVEN AS REQUESTED. 

14 MR. CH|ER" REQUESTED BY EVERYBODY. 

i~ THE r- .... - ~ ~,,jURT T~it:. TZST~,~,IONY :_F ONE W1Tr,ESS IS SUFFICIENT, 

16 THAT IS THE SAME ON BOTH OF THEM; iS THAT R~GHT? 

17 MR. WAPNER" YES. 

18 MR. "~’ENS" ~ HOPE SO 

¯ . _ R,,,~SED C~. I AM I 19 THE COURT tT lOOKS LIKE IT IS C 

20 0 HAVE HER GET ME A BETTER ONE THAN THIS. 

2! MR. h’~-,P’,ER"    ] APOLOG]ZF FOR ~HE CONDITION OF S~’~’ 

~ ~,~ C(~,PI_c~-S, 

23 MR.    CHIER" WILL DEFENSE COUNSEL BE    FURNISHED WITH A 

24 COPY OF THE    INSTRUCTIONS    THE    COURT    IS GOING TO GIVE TO THE 

25 JURY ? 

26 THE    COU~T" DiD YOU GIVE THEM A COPY OF THE    INSTRUCTIONS? 

27 MR.    CH]ER" I    MEAN THE O~~ES    ThAT YOU ARE ACTUALLY GIVING 

2B WITH THE AMENDtT~ENTS AND E~/E_RYTHING BECAUSE THE ONES WE HAVE 
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I BOTH SUBMITTED ARE BEING MODIFIED BY YOUR HONOR. 

2 THE COURT: THEY AREN’T BEING MODIFIED. JUST LITTLE 

8 CORRECTIONS, AND SO FORTH, WHICH ARE COMPLETELY IMMATERIAL. 

4 MR. WAPNER" I HAVE THE COMPLETE PACKAGE. 

5 MR. CHIER"    I HAVE THAT. 

B THE COURT" AS I GO THROUGH THESE, I WILL TELL YOU WHICH 

7 CORRECT]ONS I AM GOING TO MAKE AND I HAVE BEEN DOING THAT. 

8 MR. CHIER" ALL RIGHT. 

9 THE COURT" 227,_I WI’ L GET NEW FORM FOR T 

10 MR. CHIER" 227? 

11 THE COURT" YES, THAT IS THE SAME THING THAT YOU HAVE 

12 THERE. 

13 NOW WE COME TO    250_.    DO YOU WANT ME TO GIVE IT? 

14 MR. BARENS’ YES. 

I~ MR. CHIER" NO. WA]T A t~JNL;TE. 

16 MR. BARENS" A MOMENT, YOUR 

17 THE COURT’ (READ!NG’) 

18 "EVIDENCE HAS BEEN INTRODUCED FOR THE 

19 PLiRPOSE OF SHOWING THAT THE DE~Et~DANT COMMITTED 

20 CRIMES OTHER THAN FOR WHICH HE IS ON TRIAL. 

2~ "SLICH EVi~F~    := ~L]EVED WAS NOT 

23 THAT HE IS A PERSON OF BAD CHARACTER OR THAT HE HAS 

24 A DISPOSITION TO COMMIT CRIMES." 

25 MR. BARENS" ABSOLUTELY, WE WOULD REQUEST IT BE GIVEN. 

26 THE COURT" FINE. 

27 DO YOU HAVE ANY OBJECTION? 

28 MR WAPNER I u~ST WANT TO UNDERSTAND WHERE WE ARE. 
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I I    THOUGHT WE JUST DISCUSSED THAT BEFORE AND THAT THAT WAS THE 

2 ONE THAT -- 
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1 THE COURT: THAT HAS NOTHING TO DO W1TH THIS. THIS 

2 APPLICATION TO THE FACT THAT HE ALLEGEDLY PERPETRATED A LOT 

3 OF FRAUDS AND GOT A LOT OF PEOPLE IN THE PONZI SCHEME THAT 

4 YOU TALKED ABOUT, THOSE ARE CRIMES AND FRAUDULENT TRANSACTIONS 

5 AND ET CETERA OR THE FACT THAT HE TOOK INVESTOR’S MONEY AND 

6 LIVED ON IT -- 

7 MR. BARENS: WELL, I DON’T THINK THAT THIS IS A FACT 

8 TH,ST HAS BEEN ESTABLISHED. 

9 THE COURT: ~,,’,’ELL, THAT M,LY BE ARGUED B’T, THEM. 

10 MR. BARENS: YES., YOUR HONOR. 

11 THE COURT: ALL RIGHT. THEREFORE, THESE ARE CRIMES 

12 FOR WHICH -- TELL ME WHY -- 

13 MR. WAPNER: WELL, IF THAT IS THE PURPOSE OF GIVING 

!4 THIS INSTRUCTION, THEN WE HAVE TO DECIDE WHICH OF THESE 

15 BRACKETED PAR,LGRAPHS APPLY. 

16 THE FIRST BRACKETED PAR~GRA?H DOES NOT APPLY. 

17 IT WAS NO- OFFERED AS M.O. EVIDENCE. 

18 THE COURT: ’WHICH ONE ARE YOU TALKING ABOUT? 

19 t’.IR. ’~,,’APNER: ! AM TALKING ABOUT THE PARAGRAPH THAT 

,, 
20 STARTS, "A CHARACTERISTIC METHOD, PLAN OR SCHEME ... 

21 THE COURT: YES. TH, L.T’S R!GHT. T~.AT !S ANOTHER DIFFICULTY. 

23 MR. WAPNER: OKAY. 

24 THE COURT: THE IDENTITY OF A PERSON -- 

25 MR. BARENS: HOW ABOUT THE INTENT? 

26 THE COURT" THAT THE CRIME CHARGED IS PART OF A LARGER 

27 PLAN, SCHEME OR -- IS THAT CORRECT? 

2B MR. WAPNER: IT WAS NOT INTRODUCED FOR THAT PURPOSE. 
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I THE    EVIDENCE OF HIS    PONZI    SCHEME WAS    INTRODUCED SPECIFICALLY 

2 ON THE ISSUE OF MOTIVE, WPIERE IT SAYS "A MOTIVE FOR THE 

3 COMMISSION OF THE CRIME CHARGED.~’ 

4 THAT WAS THE WHOLE PURPOSE OF GOING INTO ALL 

5 OF THAT STUFF. 

6 THE COURT" ALL RIGHT. I WILL READ IT THEN. ] WILL 

7 READ THAT IT THEN TENDS TO SIHOW A CHARACTERISTIC METHOD, 

8 PLAN OR SCHEME. IS THAT IT? 

9 MR. CH]ER" NO. 
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1 MR. WAPNER: NO. 

2 MR. BARENS: HE IS AT LINE 25. 

8 THE COURT: IDENTITY OF THE PERSON? NO. 

4 MR. CHIER: LINE 25, YOUR HONOR. 

5 THE COURT: NO. WE GO DOWN TO LINE 19, CRIME CHARGED 

6 OR PART OF A LARGER CONTINUING PLAN, SCHEME OR CONSPIRACY? 

7 MR. CHIER: HE SAYS THAT THAT IS NOT THE PURPOSE. THAT 

8 IS NOT THE PURPOSE. 

9 THE COURT: ALL RIGHT. THE EXISTENCE OF INTENT? NO. 

10 THE ~DENTIFY TO THE PERSON?     NO.     MOTIVE FOR COMMISSION OF 

!1 THE CRIME CHARGED? 

12 MR. WAPNER: YES. SO -- 

13 THE COURT: IF 1T TENDS TO SHOW MOTIVE FOR THE COMMISt~ION 

14 OF THE CRIME CHARGED? IS THAT IT? 

15 bIR. WAP:~ER: R~GHT. 

16 THE COURT:    ALL RIGHT.    HCW ABOUT NO CONSPIRACY? HU~? 

17 ALL RIGHT. 

18 FINE.    SO I WILL X OUT EVERYTHING EXCEPT A MOTIVE 

19 FOR THE COMMISSION OF THE CRIME CHARGED.    ALL RIGHT? 

20 OR SHOULD WE HAVE A NEW ONE? ALL RIGHT,    I WILL 

21 TELL YOU WHAT YOU DO. YOU ~REPA~2 THE It~TRJCT]ON AND LEAVE 

22 OUT #LL C,= THiS EXCEPT =C:;P -mAT Ot’~E PAR- i’-, A TYPEWRITTEN 

23 INSTRUCTION. 

24 MR. WAPNER: ALL RIGHT. 

25 THE COURT: SO THEN THEY WON’T HAVE TO LOOK AT ALL 

26 OF THE OTHER STUFF AND TRY TO MAKE IT OUT, AS THEY USUALLY 

27 DO. 

28 OKAY, WILL YOU ~KE A NOTE OF THAT, PLEASE? 
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I MR. WAPNER" YES. 

2 THE COURT" ALL RIGHT. THE NEXT ONE THAT THE PEOPLE 

3 HAVE IS THE ONE WHICH IS FOLLOWING 250, WHICH IS 251, MOTIVE. 

4 MOTIVE IS NOT AN ELEMENT OF THE CRIME CHARGED 

5 AND IT NEED NOT BE SHOWN.    HOWEVER, YOU MAY CONSIDER MOTIVE 

6 OR LACK OF MOTIVE AS A CIRCUMSTANCE IN THIS CASE.    ALL RIGHT. 

7 DO YOU OBJECT TO IT? 

8 MR. CHEER"    i DON’T OBJECT TO IT, YOUR HONOR, AS LONG 

9 AS T~E DEFENSE INSTRUCTIONS ON MOTIVE CLARIFY IT. 

¯ ,H~T.    BUT THiS PARTTCIJLAR 10 THE COURT I WILL COME TO 

11 INSTRUCTION, NO OBJECTION? 

12 MR. CHIER" NO OBJECTION. 

18 THE COURT" ALL RIGHT, FINE. 

14 WE’LL COME TO THE NEXT ONE.    THAT IS 251. 

15 YOU HA,’E t,:OTHII4G l~; 2"~¯ NOW WE COME TO 260. 

16 I WILL GIVE THAT. 

17 ~IR. BARENS ~¢~UR HO~,~R -- 

18 THE COURT" BOTH SIDES WANT IT? 

¯ t~r . 19 MR BARENS YOUR HO,~.bR I q~E THAT YOUR HONOR -- 

20 dU~’_., TO UN~=~qCORE~..~ AS I FEEL OBLIGED TO DO PERSONALLY,               . , THAT 

21 MR. WAr~-~=R WOU~D NOT ~E ~,~,I~ .... NG ~’" COM!~ENT. IN CLOSING ~RGJ~’:LNi 

23 MR. WAPNER" NO. I WILL CALL MILLER LEVY IN. 

24 THE COURT" WHAT    DO YOU MEAN? 

25 MR. BARENS" DIRECTLY OR    INDIRECTLY ABOUT HE COULD 

26 HAVE SAID TH~S    OR HE MIGHT    HAVE    TOLD US    THAT OR HE MIGHT 

27 HAVE TOLD US    THIS BUT HE    DIDN’T. NONE OF THAT BUSINESS    -- 

28 THE COURT YOU MEAN _OMittING LIKE THE SEVEN PAGES~ 
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I OF COURSE, NOBODY CAME IN TO CONTRADICT WHAT APPEARS ON THERE. 

2 MR. WAPNER: ALL OF THAT STUFF IS VERY, VERY MARGINAL 

8 GROUNDS. I MEAN, I DON’T KNOW IF THAT CAN BE SAID OR NOT. 

4 MR. CHIER: IT IS GRIFFIN ERROR. 

5 MR. BARENS: IT IS REAL GRIFFIN. 

8 MR. WAPNER: WITH THOSE PAGES TO THE EXTENT THAT HE 

7 IS PROBABLY THE ONLY -- 

8 THE CO~RT" OF COURSE, NOBODY CAME HERE TO EXPLAIN 

9 WHAT WAS SAiD IN THERE A~’~D SO FORTH. THAT IS THE OBLIQUE 

10 WAY OF GETTING IN TESTIMONY, WHEN HE DIDN’T TESTIFY. 

11 MR. BARENS: DO YOU THINK IT IS PROPER TO DO? 

12 

18 

14 

17 

18 

2O 

21 

22 
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1 THE COURT" I DON’T KNOW AT THE MOMENT.    DO YOU INTEND 

2 TO DO THAT? THEN I WILL RULE ON IT. 

3 MR. WAPNER" I HAVE NOT FORMULATED EXACTLY WHAT I INTEND 

4 TO SAY ABOUT THAT.    I AM -- 

5 THE COURT" WELL, LET US KNOW ABOUT IT BEFORE YOU 

6 DO IT. 

7 MR. WAPNER" I AM VERY CONSCIOUS OF THE PROBLEM COUNSEL 

8 IS MENTIONING. I DON’T WANT TO MAKE ANY ERROR IN THiS CASE. 

9 ] HAVE TOLD COdNSEL FROM THE TIME WE ~TARTED 

!0 THIS CASE iN NOVEMSER THAT 1 DIDN’T WANT TO MAKE ANY ERROR. 

!1 THE COURT"    ] T’,]~ .... ~’~ SE V~_RY qCRI PULOU¢ 

!2 I IN AVOIn~NG ~RROR Ai ~C~CT TO THE POINT OF "~ ¯ ............ L,~SESS~ON 

I ¯ ’ " U,~, OBVIOUSLY AGAIN, dUST FOR 13 MR    BAREfl~S WELL, JU’-r- 

14 THE RECORD HERE, THE DEFENSE IN MAKING ITS DECISION NOT TO 

i~ HAVE THE DEFENDANT TEST]=#’, CE~NI Y ..... STATE ~, , ~ ....... RE~IED 

16 OF THE LAW .AS THE DEFENSE UNDERSTANDS IT AND MR. WAPNER’S 

~,’ GOOD FAIiH IN APPLYING T~E LAW 

~8 THE COURT" I AM SURE YOU WILL. HE WON’T COMMENT ON 

19 IT. 

20 ALL R1GHT ~ ~ ,     .O~,~.L RIGHT. . . ,H~ WAS HIS CONSTITUT 

’ ~ 9~ ~=~T]FY. 1T 2! YOU HAVE THAT IN DECIDING WhEtHER OR NL ~ TO 

~ iS -HE S~’~ ’ 

23 1S THAT RIGHT? 

24 HR. CHIER" 2.61? 

25 THE COURT" YES. 

26 MR. CH|ER" YES. 

27 THE COURT" N~W,v       WE    COME TO THECONFFSSION_ AND ADMISSION 

28 OF WHICH TMERE    SEEMS    TO BE A    LITTLE    DIFFERENCE OF OPINION. 
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I WHAT THE DEFENDANT HAS HAD INTERPOLATED ON THE PRINTED 

2 INSTRUCTION IS LINE 22 OF THE DEFENDANT’S REQUESTED INSTRUCTION 

3 EVIDENCE OF AN ORAL OR WRITTEN CONFESSION. WHERE 

4 DO YOU GET THE LAW FOR THAT, THAT A WRITTEN CONFESSION MAY 

5 BE VIEWED WITH CAUTION? 

6 MR. BARENS" OBVIOUSLY, THE PEOPLE WOULD LIKE US TO 

7 BELIEVE THAT.    ] THINK THAT MR. CH1ER CAN CORRECT ME IF t 

8 AM WRONG, THAT SOMEHOW OR OTH:~R,, THE SF:"7.=_N PAGES 1S A WRITTEN 

9 CONFESSION OR ADMISSION. 

10 THE COURT" T~OSE ,ARb] ~sP,]SS!ONS,, ~,~CT CONFESSIONS. 

11 MR. BARENS" WE.LL, I:,~ TH.’S INSTANCE~ IT CERTAINLY -- 

12 THE COURT" THERE HAS BEEN NO WR|-[TEN CONFESSION THAT 

13 I CAN SEE. 

14 MR. CHIER" YES. THAT WAS A MISTAKE. IT IS EVIDENCE 

15 OF AN ORAL A~M]SS~ON A DEFEt~DANT SHOULD BE -- 

16 THE COURT CROSS OUT "OR WRITTEN"? 

!7 ~R. CH]ER" fES. THAT IS iNAPPROPRIATE THERE. 

18 THE COURT" ALL RIGHT. 

19 MR. CHEER" NOW THE PART THAT I H,’L’v’E ADDED ~ERE IS 

20 BASICALLY ON THIS CAS~ THAT I HAVE HERE dUDGE 

21 

22 

23 

25 

26 

27 

28 
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I MR. WAPNER: WHICH    INSTRUCTION ARE YOU LOOKING AT? 

2 THE COURT: HIS NUMBER 15. 

3 MR. CHIER: REQUEST NO. 15. 

4 THE COURT: IT IS NO. 15. 

S HE SAID HE DIDN’T INTEND TO PUT IN "EVIDENCE 

6 OF AN ORAL OR WRITTEN CONFESSION" ON LINE 22, DO YOU SEE IT? 

7 MR. WAPNER: YES. 

8 THE COURT: (READING:) 

9 "A WRITTEN CONFESSION OF A DEFENDANT 

!0 SHOULD BE VIEWED WITH CAUTION." 

11 AT ANY RATE, THE DEFENDANT IS WITHDRAWING THE 

12 FOLLOWING LANGUAGE FROM Y~UR INSTRUCT!ON 2.70 AT HIS REQUEST 

13 AT LINE 22, THE FOLLOWING IS TO BE OMITTED: "OR WRITTEN 

14 CONFESS!ON"; IS THAT CORRECT? 

15 ~<R.    ~E~:~q’ ...... "’~    CH]ER~ 

16 MR. CHtER:    ON LINE 22 "OR WRITTEN CONFESSION" SHOULD 

17 BE STRICKEN, ’fES. 

18 THE COURT: ALL RIGHT, THAT IS STRICKEN. 

19 MR. CHIER: ! AM LOOKING FOR CAL.2D. 

20 HERE IT IS. IT IS A DUSTY OLD TOME. 

¯ ~ ,~, MR ~ ~ 21 MR BA~NS ~� THE POI~,~ YOU ARE ~z , ,, ¯ ~ .... K~NG, . C ILR, 

23 MR. CHIER: YES. 

24 THE MATTER WHICH APPEARS AT LINE 24 THROUGH AND 

25 INCLUDING LINE 1 OF THE FOLLOWING PAGE HAS BEEN ADDED, YOUR 

26 HONOR, TO THIS, AND I HAVE RELIED ON THIS CASE, L-I-S-S. 

27 THE COURT:    WIIAT DOES THAT MEAN? 

28 MR. CHIER:    WHAT DOES 1T MEAN? 
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I THE COURT" "A FALSE CONFESSION CANNOT SUPPORT AN 

2 INFERENCE OF THE TRUTH", I DON’T KNOW WHAT YOU MEAN BY A FALSE 

8 CONFESS ION. 

4 MR. CHIER" ALL RIGHT, THERE IS EVIDENCE IN THIS CASE "-- 

5 THE COURT" (READING:) 

6 "A FALSE CONFESSION CANNOT SUPPORT AN 

7 INFERENCE OF THE TRUTH OF THE MATTER UNTRUTHFULLY 

8 STATED. " 

.... ~,~ MEAN? 9 WHAT D{’)FS ~""- 

10 MR. CHIER" dUDGE -- 

11 THE COURT" YOU TELL ME, ’WHAT DOES THAT MEAN? 

!2 MR. BARENS"     I CAN TELL YOU. THERE HAS BEEN EVIDENCE 

13 THAT BASICALLY, HUNT ALLEGEDLY CONFESSED TO THESE BAD THINGS, 

14 THAT HE KILLED MR. LEVIN, AND YOU CAN’T USE A FALSE CONFESSION 

15 TO MAKE A TR.., H 

16 THE COURT" THE dVR’r THEN DETERM].NES W~ETHER OR NOT 1T 

17 ~ MAD~ OR V,~A~t4’T MADE 

18 MR. BARENS" I BELIEVE THE LISS CASE, WHICH MR. CHIER 

_ ’q! HED 19 IS GOING TO REFER TO N.._~, WILL S SOME LIGHT ON THIS 

20 SUBJECT, IF WE COULD .~IEAR IT. 

21 THE COURi LET’S ~.=~,R IT. 

28 MR. CH]ER" ALL RIGHT, JUST A MOMENT. 

24 I AM READING FROM PAGE 574, PEOPLE V. LiSS, L-].-S-S 

25 CALIFORNIA SUPREME COURT CASE, VOLUME 35, PAGE 570 AT PAGE 

26 574 " 

27 "AS IS TRUE OF ANY OTHER FALSE EVIDENCE, 

28 A FALSE CONFESSION CANNOT SUPPORT AN INFERENCE OF 
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I THE TRUTH OF THE MATTER UNTRUTHFULLY STATED. 

2 OBVIOUSLY, THE FALSE CONFESSION OF GUILT OF A 

3 SPECIFIC ACT CANNOT BE USED AS PROOF OF THE 

4 COMMISSION OF THAT ACT," 

5 SO SINCE THERE IS EVIDENCE IN THIS CASE, WHICH 

6 IS CERTAINLY ARGUABLE AS TO WHETHER THE STATEMENTS OF THE 

7 DEFEND~N, WERE -- 

8 "r’F ¯ ~- ,H_ COURT     WELL, YC’U CAN ARGUE ~HAI TO THE JURY IF YOU 

D,~I’,,~ IT, SAYING 9 WANT, THAT HE N£VER INTENDED IT, HE WAS JUST ~~" 

10 IT, WHATEVER YOU WANT. 

11 MR. CHIER"    IT DOESN’T DO ANY GOOD IF YOU DON’T GIVE 

12 THE INSTRUCTION ON IT. 

13 THE COURT" I AM NOT GOING TO GIVE THE INSTRUCTION THE 

14 WAY YOU HAVE IT, 

!5 .*"~R..vr’H]E~’,..       ,~"OULD i SHOW THiq. _ ~ROOK TO YOL. R HONOR, IF 

16 YOU WOU~LD LOOK AT IT? 

17 THE COURT"    ] W}LL REPD IT AGf-I~’~. THAT IS ~EOPLE V. L]SS, 

18 35 CALIFORNIA REPORTER , 

19 MR. CHIER" I                        .-.,"~, LEAVING IT ¢:,N.. TOP OF YO:.;R OTXER OPEN 

20 VOLUME. 

21 THE COURT" ALL R!GHT. THE t.~EXT ~S 272 

23 PRESENT TIME? 

24 MR. WAPNER" YOUR HONOR, I DID NOT INCLUDE 271 IN MY -- 

25 MR. BARENS" YOU HAVE TO. REMEMBER, YOU ARE REQUESTING - 

26 THE COURT" OH, SURE, 27I. 

27 MR. BARENS" YOUR hONOR, WE ARE REQUESTING 271, YES. 

28 THE COURT" 271, THAT WILL BE GIVEN, SO YOU ~]LL PRODUCE 
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I IT, WILL YOU? 

2 MR. BARENS" THAT IS OUR 16, MR. CHIRR. 

8 MR. CHIER" THIS IS OUR 16. 

4 I HAVE ALSO ADDED -- 

5 THE COURT"     NO, NO, THAT IS WRONG.    YOU SAY "AN ADMISSION 

6 IS A STATEMENT EITHER WRITTEN OR ORAL." WHERE DO YOU GET THAT 

7 FROM? 

8 

9 
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I MR. CHIER" THIS IS WISHFUL THINKING. 

2 NO, NO, THIS IS CORRECT, A CONFESSION CAN BE EITHER 

3 ORAL OR WRITTEN, YOUR HONOR. 

4 MR. BARENS" SURE. 

5 MR. WAPNER" THAT PART OF IT IS OKAY. 

6 THE COURT" THAT IS ALL RIGHT. 

7 MR. WAPNER" BUT THE PART OF IT THAT SAYS "EVIDENCE OF 

8 AN ORAL OR WRITteN ADM!SSiON OF THE ~FENDA,XT SHOULD BE VIEWED 

9 ’WITH CAUTION~~’ ThAT IS THE W]ShFUL THINKING. 

10 THE C,_;uR T RIGHT, THAT 

~L . !I ALL RIGHT,, YOU PRODUCE 271, WILL YOU, ~’ EASE° 

12 ALL RIGHT, NOW 272. 

13 MR. CHIER" WOULD YOUR HONOR NOTE THAT ] REQUEST NO. ]6~ 

!4 LINES 18 AND 19 AND WE ALSO HAVE APPENDED TO THAT THE LAK’GUAGE 

FROM PEOPLE V. LiSS. 

~HE r,~, ¯ -~T =£LS= SCION YOU,~’=~.,°. 

16 MR. CHEER" YES. 

~7 THE COL~RT" ~ ’~ P~GHT.,~       , .t~.,..~ NOT. GOING T~. GIVE IT .... ._ ,~_~SS 

18 ] AM PERSUADED AFTER     i     READ THE    CASE    THAT    IT    SHOULD    BE    GIVEN. 

19 MR. CHjER" ~ERE, dUST FOR YOUR HwNOR -- 

’- .... T’ ~ ~ 
UNTIL I TELL YOU TO T~E 20 THE r,;uR AT ,~Ic PdINT 

2! Cr~N~-’*, ~M, "= 

23 THE COURT" NO -- YOU CAN ARGUE THAT HE WAS KIDDING WHEN 

24 HE MADE THAT StAtEMENT, H}S INTENTION OF DOING THAT WAS TO 

25 TEST THE LOYALTY OF HiS FOLLOWERS. BUT I AM NOT GOING TO GIVE 

26 THE INSTRUCTION THE WAY YOU MArE GOT IT HERE. 

27 ALL R]$MT, THE NEXT IS 272" 

2B ’~EV]DENCE WHICH MERELY TENDS TO FROVE 
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1 THE    IDENTITY OF AN ALLEGED PERPETRATOR ALSO MUST 

F = " -N 2 NOT BE CONSID_R,_D WHL DETERMINING WHETHER THERE 

3 IS SOME PROOF OF THE ELEMENTS OF THE CRIME." 

4 THAT IS NOT IN THE PRINTED INSTRUCTION. 

5 MR. CHIER" THIS HAS BEEN MODIFIED BY PEOPLE V. TAPIA. 

6 THE COURT" MOD]F~ED BY TAP]A? THAT IS A 190i DECISION, 

7 AND LONG AFTER -- MANY TIMES THIS INSTRUCTION HAS BEEN TAKEN 

8 UP BY C,~L,JIC. 

9 MR. CH]ER’ NO. LET ME EXPLAIN, YOUR HOXOR, THIS 1S 

!0 THE HEART OF OUR CASE. THE CASE OF THE DEFENDANT IS PRIMARILY 

!1 THAT THERE IS N( .(ORPUS ~ERE AND THAT YOU CANNOT CONS]DER 

~q~_ TQ ESTABLISH THE CORPUS OF THE 12 EVIDENCE, .... ~~ EV     =~ ~ ¯ ;,_ ~ ,;. =       I D F _ . 

13 CRIME~ THAT IS ALL THAT THiS IS SAYING AND THAT 1T IS SIMPLY, 

14 I THINK, AN ENHANCEMENT OR AN ENLARGEMENT OF THE MOTIVE 

a iNSTRUCTiON. 

,K~,, MEANS. 16 THE COURT" TELL t4~ WHAT ~ " ~ 

17 MR. W.~hER" ] DO~,’~. _=,F’. .... ~£v’E THAT IS A C-’~pFr7,~,,~ STATEt~ENT 

18 OF THE LAW. 

!9 THE CO~R ~ IT SAYS, EVIDENCE ~H;CH MERELY TENDS TO 

~ _ . R,~0R ALSO MJST NOT 20 PROVE ~HF IDEF<TITY OF~.;,~’ ALLEGED PERp~ ~’~ 

21 BE CONS ] ~ ~ 

~2 OF THE ELEF’~’,TS OF THE 

23 WHAT DOES THAT MEAN?    ]ELL ME WHAT IT MEANS. 

24 MR. CHIER"    THAT MEANS YOU CANNOT USE, FOR EXAMPLE, THE 

25 SEVEN PAGES TO PROVE THE DEFENDANT’S GUILT UNTIL YOU ESTABLISH 

26 THE CORPUS. 

27 THE COURT"    YOU MADE SUCH A MOTION BEFORE AND I SAID 

2B AND THE DISTRICT A]TORNEY PROPERLY POINTED OUT THAT EVEN 
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I SLIGHT EVIDENCE IS    ENOUGH TO PROVE    THE ADMISSION OF THE 

2 CORPUS HAS BEEN ESTABLISHED. 

8 MR. CHIER" EXCUSE ME, YOUR HONOR.    THE MOTION THAT WAS 

4 DENIED WAS A MOTION TO EITHER DISMISS OR TO BAR ADMISSION OF 

~H~_ SEVEN PAGES, BUT WE DID NOT MAKE 5 THE EVIDENCE CONCERNING "" ~ 

6 A MOTION FOR A JUDICIAL DECLARATION AS TO THE LEGAL EFFECT 

7 O,F_ THE SEVEN                          .PAGES             ,~NCOFAR, _, AS THE ISSUF- OF MOTIVE IS 

8 CONCERNED . 

9 
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I THE COURT"     I PASSED UPON THAT o~RGUMENT UP AT THE 

2 BENCH.     I WON’T DISCUSS IT ANY FURTHER. 

8 MR. BARENS’ YOUR HONOR, YOU WILL GIVE LINES 6 THROUGH 

4 11 HOWEVER, SIR? 

S THE COURT" I AM GIVING IT THE WAY IT IS PRINTED, 

6 "NO PERSON MAY BE CONVICTED OF A CRIMINAL OFFENSE UNLESS 

7 THERE IS SOME PROOF OF EACH ELEMENT OF THE CRIME INDEPENDENT 

8 OF AN"f CONFESSION OR ~’..M]SSIONp’D MADE BY HiM OUTS i n=_,,._ OF THE 

9 TRIA’,~.     THF_ IDENTITY OF THE, PERSO"’~ ALLEGED ""-’~ L, HA",iE COM,MITTED 

10 A CRIME IS NOT AN ELEMENT OF THE CRIME NOR lS THE DEGREE 

!1 OF THE CRIME. SUCH IDENTITY OR DEGREE OF CRIME MAY BE 

12 ESTABLISHED BY AN ADMISSION OR CONFESSION." 

18 MR. CHIER" AND CAN WE STRIKE DEGREE, SINCE IT IS NOn. 

!4 AN ISSUE IN THE CASE? 

15, TH~ ~’n. ...... L, 

i6 DEGREE MURDER? 

17 MR W,~=NER" I DON’T KNOW WE 

18 MR. BARENS" COULD WE GO FOR ..... ~-i,--,,~LLUGHTER"~ .... 

,,.’ ~H~ cOURT WELL, THAT IS 

20 ,MR WAPNER WELL, THERE IS C~_~R EVIDENCE : ,. THiS 

2! CASE FRO!v. WHICH -" = CO , ~rf.._ jURY ULD FINu EITHER THAT i WAS " 

23 AND PREMEDITATED MURDER. IN WHICH CASE, THEY COULD FIND 

24 FIRST DEGREE MURDER AND CHOOSE NOT TO FIND THE ROBBERY OR 

25 THE SPECIAL CIRCUMSTANCES TRUE. 

26 I DIDN’T PUT ANY SECOND DEGREE MURDER INSTRUCT~~" ~ u~’,. S 

27 IN THE INSTRUCTIONS THAT I SUBMITTED BECAUSE I D~:)N’T FEEL 

2B THERE WAS ANY THEORY UNDER WHICH THEY COULD FIND IT TO BE 
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I A SECOND DEGREE MURDER. 

2 MR.    CHIER" HOW ABOUT A VOLUNTARY MANSLAUGHTER,    HEAT 

8 OF PASSION? 

4 MR. BARENS" ABSOLUTELY. WHEN YOU TALK ABOUT PASSION 

5 EXISTENT IN THIS SETTING HERE -- 

B THE COURT" WHAT EVIDENCE IS THERE TO INDICATE A HEAT 

7 OF PASSION? 

8 MR. CHIEK" HE WAS RIPPED OFF FOR S4 MILLION, MINIMUM. 

9 1T WOULD EXCITE Ti~E PASSIONS OF THIS MAN. 

10 THE COURT" WELL, THAT WAS MONTHS AGO. AND THE LETTER 

!I WHICH THE PEOPLE SAY WAS PLANTED IN THAT ~ACKAGE, SAYS THAT -- 

12 WHAT WAS THE WORD? 

18 MR. WAPNER" I FORGIVE YOUR DUPLICITY. 

!4 MR. BARENS" NICELY STATED. 

15 THE,_~.~’~r’~ P.T" HE FORG,~’..’E                                   ~ .... T~~=, ..... ^’~S NO QUFST10N 

16 OF - - 

!7 MR. =_ARENS" BUT IF YOU WiLL -- 

t8 THE COURT" SUDDEN IMPULSE OR -- 

!9 MR. ~,..,RENS WELL, I THINK THAT -- WELL, l THINK iT 

20 IS POSSIBLE THAT A dUROR COULD THINK THAT HE MIGHT HAVE BEEN 

21 DISCUSCING -’-~-~- "=W DELL AND T~]NGc GOT OUT OF HAN’D 

22 -.r~:_- .2 riL’Ft T                      " W~LL, H L’,’~- "’T) J                                                          _ ~. ~, , ~ c :P,M ’ "~’=-’~_~ ,,Z’~    ’f     . ,,,1’ ~,T R ~ CT ] O~,~q, 

23 ON SECOND DEGREE? 

24 MR. CH]ER" WE WILL. I WAS UP UNTIL 1"30 DOING THESE, 

25 JUDGE. I DID THE BEST I COULD. 

26 THE COURT" THEN YOU CAN DO IT AND I WILL PASS ON IT. 

27 IN THE MEANTIME, I AM NOT DOING IT. 

28 MR. WAPNER"    WELL, AS TO THIS INSTRUCTION 2~ ARE 
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I YOU GOING TO -- 

2 THE COURT" DO YOU WANT ME TO CROSS OUT "NOR IS THE 

8 DEGREE OF CRIME"? 

4 MR. WAPNER" I THINK YOU SHOULD LEAVE IT IN THERE, 

5 THEN WE CAN CROSS IT OUT LATER. 

6 MR. CHIER" WHERE AM I? IS THIS 272? WHAT DID WE 

7 DO WITH 272? DID WE CROSS ANYTHING OUT? 

8 THE COURT" NO. WE ARE GOING TO LEAVE IT THE WAY IT 

9 IS FOR THE 

10 MR. CH]ER" ALL R~GHT. 

1! ,~R. WAPr~ER" IF COUNSEL WA~’,~TS INSTRUCTIONS ON LESSERS 

12 OR .~ SECOND D=" . ., * ~_~REE MURDER AN~ VOLUNTARY, I HAVE NO OBJECTiO~,, 

13 TO THAT. 

14 THE COURT" THEY HAVE GOT TO SUBMIT THEM, THOUGH. 

!5 OK~ ~! 
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I MR. BARENS" HOW ABOUT INVOLUNTARY? 

2 THE COURT: 280 P,N EXPERT TESTIMONY. WHAT WAS THE 

3 TESTIMONY? THE HANDWRITING? 

4 MR. BARENS" DR. CHOI. 

5 MR. WAPNER" HANDWRITING EXPERTS AND FINGERPRINT PEOPLE 

~ AND DR. CHOI. 

7 THE COURT’ DO YOLI HAVE ANY OBJECTION? 

8 MR. CH]ER" NO, YOUR 

9 THE COJR- ALL RIGHT    OP~NIOt,~ EV~D =~,..E OF LAY 

!0 BOTH OF YOU HA,.’£ GIVEN THAT? 

11 X~R. CH]ER" YES. 

12 THE COUR " ALL RIGHT. NEXT IS -- WE DIDN’T HAVE 

13 HYPOTHETICAL QUESTIONS, DID WE? 

14 WHC’ WAS AN EXPERT WHO TESTIFIED ON HYPOTHETICALS? 

15 MR. ~ARE:,~" DR. CHCI.    =_.UT WHAT HE DiD -- 

~6 THE COURt’ WAS T~AT A HYPOTHETICAL? 

17 51R.    B~RE:,~ " ~URE. TH.~T ~"’R]ENTAL ..c{’;T’,_~=.v"~,,~,N THAT 

18 TESTIFIED ’fOUR ,~ONOR -- 

20 ~ ...... LD ,M~,, wOU    CONS. 1 diF_ ,~ H’f~’’r,...,;m-_ ...... TICAL. 

23 MR. BARENS"    HE SAID WHAT IF A GUY USED A PILLOW IN 

24 THE HYPOTHETICAL -- THE GUY USES A PILLOW OR HE DOESN’T USE 

25 
A PILLOW AND -- 

26 THE CL),..,R~-"’ "-" WELL, YOU DIDN’T RE-~bEST-n, IT BbT ! WILL 

27 
GIVE IT. 

28 MR.    BARENS" I    APPRECIATE    IT. MR.    CHIER,    DO YOU AGREE? 
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1 MR. CHIER" I WAS NOT HERE FOR THAT PART. I HAVE NOT 

2 READ THE TRANSCRIPT. 

3 MR, BARENS" I WOULD LIKE THAT, YOUR HONOR, 

4 THE COURT" OKAY. I WILL GIVE IT. 

5 MR. CHIER" BY THE PEOPLE AND GIVEN? ALL RIGHT. 

6 THE COURT" YES.     209, THAT WILL BE GIVEN BY BOTH UNLESS 

7 THE DEFENDANT DOESN’T WANT IT. 

8 MR. B4RENS" YOL~R HONOR, COULD WE GiVE IT TWICE? ONCE 

9 FOR EACH SIDE? 

10 MR. CHIER" ONCE FOR EACH OFFENSE? SO, FOR THE 

11 ROBBERY HE IS ENTITLED -- 

12 MR. BARENS" NO. 

18 MR. CHIER" NO. 

14 THE COURT" ALL RIGHT. THE NEXT ONE WE HAVE -- 

15 MR. BA~EXS" WE WE!,~ FROM 209 TO ~50? 

16 THE COL!RT" WAIT A MINUTE. NOW WE GO TO YOURS, 300. 

!7 MR. CHEER" THIS IS =C, TALLY INAPPOSITE. 

18 MR. WAPNER" NOT AT ALL. THE REASON THAT THIS ONE 

19 AND ~n] ARE 1~; THERE YOUR ~ONOR, IS SO THAT THE JURY IS 

20 INSTRUCTED ON ,m= L~W OF     [NCIPALb AND AIDERS AND ABETTORS. 

21 THAT IS cr, ......... WE ~r~:,~’T G~T AXv QdESTIONS FROM THE "~,,Y LATER 

~tUT W~.L- XL .... ~            i_: ~’,’=; . 77i4AN - ,- ..... qt;: W~,:-, ~,LL=~’ 

23 THE TRIGGER AND WE FIND THE DEFENDANT DIDN’T. 

24 THE COURT" YES. ALL RIGHT. 

25 
"ALL PERSONS CONCERNED WITH THE 

26 COMMISSION OR AT]EMPIED COMMISSION " 

27 
AND DO WE HAVE ANYTHING ABOUT ATTEMPTED 

28 
COMMISSION? 
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1 MR. WAPNER" NO. 

2 THE COURT" CROSS THAT OUT. 

3 MR. BARENS" WELL, WAIT A MINUTE. 

4 MR. WAPNER" UNLESS THERE IS GOING TO BE SOME REQUEST 

5 FOR LESSER INCLUDED ON COUNTS OF ATTEMPTED ROBBERY. 

6 MR. BARENS" WAIT A MINLrT£. WAIT A MINUTE. ATTEMPTED 

7 COMMISSION? JUST A MINUTE. 

8 MR. CH]ER" JUST A MOMENT, THE PROFESSOR IS THINKING. 

9 MR. BAR._,~S COULD I duqT SEE THiS FOR A MOMENT~ 

!0 ~E COURT WELL, ~ WI’:.L ,,_AY~ IT IN. IT WILL SAVE 

1! A LOT OF TIME. 

12 MR. BARENS" YES. I WObLD LIKE THAT LEFT IN. 

13 THE COURT" LEFT IN? 

14 MR. BARENS" Y~S. 

"~,- T~, ,~ COURT" ’,’~,~,LT" WOL’ ~ BE THE,. ATTEMPTFD_ ’,~OM, IISSION?~ 

16 WHAT ARE YOU GOING TO ARGLIE iS AN ATTEMPTED COMMISSION? 

~7. ~R. CHIRR"~ v,Oij,       ~,~’~-- 7_-~it~ TO HAVE TO ARG~!~,~ THIS.    DON’T 

18 FRY YOUR BRAIN AT T~IS E~.RL’r STAGE. 

!9 MR. .... ~,=Nq’~ W~AT~-"~"-_,,~,~"- THe,_ ~qTUF~.     , ABOUT OTHER THINGS 

20 THEY WERE THINKING ABObT DOING? 

2~ THE COURT’ HE IS ;;C- .£HLPGED WITH THAT. 

23 I WAS NOT SUPPOSED TO BE HERE AT THiS POINT~ 

24 
YOUR HONOR. 

25 THE COURT" WELL, I AM GLAD YOU ARE HERE. ALL R~GHT? 

26 MR. CH]ER" WAIT A MZNUTE. I GOT BEHIND, HERE. 

27 MR. BARENS" HE IS AT 301. 

28 MR. CHIER" AS MODIFIED? 
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I THE COURT"    WELL, I WILL CROSS IT OUT IF IT iS ALL 

"OR ATTEMPTED COMMISSION" 2 RIGHT WITH YOU, ¯ 

8 MR. CHIER" YEAH. 

4 THE COURT" AGREEABLE TO BOTH, HUH? 

5 MR. WAPNER" OKAY. AIDING AND ABETTING? 

6 MR ~ ~ " ¯ ¯ ~.~RENS WH/~T IS BEING AIDED AND ABETTED HERE~ 

7 MR. WAPNER" AGAIN, THE REASON FOR THIS IS SO THAT 

8 THE JUP, Y ~A,S THE ’dh;~,ERSTA, NDING THAT A PERSON CAN BE CONV}CTED 

9 OF M,~RDER, -~-    ~r i-1, E IS NOT THE ONE WHO P~ LS TH~ TR]r-~--~ 

10 MR. CHI=R"~ W’ ~’-rr’,-, ~ ,.5. BOUT                                              ,~r.L,..,~’’ ~’ ~"            ’>. 
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I MR. WAPNER" CARLOS SAYS YOU HAVE TO HAVE AN INTENT TO 

2 KILL. 

3 THE COURT" CARLOS WILL BE FORGOTTEN WITH THIS NEW 

4 SUPREME COURT THAT WE HAVE GOT. 

5 MR. BARENS" THAT IS A BAD THING,, YOUR HONOR. IT HAKES 

6 LIFE MUCH MORE DIFFICULT. IT WILL ALMOST MAKE DEATH MORE 

7 DIFFICULT. 

8 MR. CHIRR" WELL, WHERE ARE WE? WE ARE GIVING 30!? 

9 THE COURT 3,’.-;] W} L BE GIVEN AS MODIFIED. 

10 MR. CHIRR" THAT IS W]TH THE INSTRUCTION OF THE ATTEMPTED 

11 COMMISSI 

12 THE COURT" THAT 1S CORRECT. 

18 ACCOMPLICEt WHERE DO WE HAVE AN ACCOMPLICE IN HERE? 

14 MR. CHtER" THERE IS NO ACCOMPLICE EVIDENCE IN THIS 

! 5 CAS E. 

!6 MR. WAPNER" THERE iS NO ACCOMPLICE EVIDENCE IN THiS 

!7 CASE? 

18 IF YOU DON’T WANT THESE INSTRUCTIONS IN HERE, 

19 AM HAPPY TO HAVE YOU LEAVE THEM OUT. 

20 THE CO’dRT" NO, NO. IT IS A QUESTION OF O!;E WHO A~.DS 

21 AND ABETS. 

t.’,R W:’->~;~’ W~,X-T ’-RE ")U OOKit,,’Q AT"~ 

23 THE COURT" (READING’) 

24 ’:AN ACCOMPLICE IS ONE WHO IS SUBJECT 

25 TO PROSECUTION FOR THE IDENTICAL OFFENSE CHARGED 

26 AGAINST THE DEFENDANT ON TRIAL." 

27 MR. WAPNER" iF COUNSEL DOESN’T WANT ANY OF THESE 

28 INSTRUCTIONS -- 
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I MR. CHIER" COULD    I    SPEAK TO THE    PROFESSOR FOR A MINUTE 

2 HERE? 

3 THE COURT" THE ACCOMPLICE WOULD BE DEAN KARNY. 

4 (PAUSE IN PROCEEDINGS.) 

S MR. CHIER" JUST A MOMENT, YOUR HONOR. DON’T BE HASTY. 

B THE COURT" I AM NOT BEING HASTY.    I AM GOING TO GIVE 

7 IT. 

8 MR. CH]ER" WE DON’T WANT IT, YOUR HONOR. 

9 MR, BARONS" WHY ~"""T    OU SPEAK~ 

10 MR. CHIER" IT IS COMPLETELY ANTITHETICAL TO OUR DEFENSE 

11 ~.N~ WE WOULD ~.BJECT STRENUOUSLY TO THIS INSTRUCTION BEING GIV~-N 

12 THE COURT" ALL RIGHT, THEN I AM GOING TO GIVE IT, 

!8 DESPITE THE STRENUOUS OBJECTION. 

14 MR. BARENS" WELL, WE HAVE MADE OUR RECORD. 

~ ~ ’I ~ H~:E HT SO~:     GUMENT ~;LDE -- 
15 ,HL CO.~R," I THI!’.:K- -:-’- MIG    BE    .,_ A~ .... 

16 I A.".I SURE T~.ERE MIGHT BE SOME ARGUMENT MADE ~m~T DEAN KAR"’T 

!7 HIS’SELF P,Z.RTIr’IPATUD, T ’~’~      nARTICI~".TED IX S...,’~ W/-,, 
D 

, .;,.,,SIBLE AND MIG~-- 
18 HE FELT HIflISELF MOP.ALLY, IF NOT LEGALLY, RES~n’’ 

19 BE C,~,4S~DERED AN ACCOM~ 

W .... ER" THAT IS T~UE 20 MR , ’ ~’ ~"~ ¯ 

,~.,,,~ IF THE oURT ;LONVICTS t4R. 
2! 

,°.~,’, ’ , ~...,l,,,, IT W ..... D 

-.~ ,’-,~ i ~Lv ~.-- ~L~--L’L TC ’,.-Z ’= -~ q~ ]t’.S R~]T~r’,c’ ’."’~ 

23 KNOW THAT THEY PROPERLY EVALUATED THE ESTIMONY OF    SOME OF 

24 THE WITNESSES. 

25 MR.    CH]ER" WE ARE    SPECIFICALLY ASKING THAT    IT NOT BE 

26 G ~Vr_.N. 

27 THE COURT" YOUR OBOECTION 1S ON THE RECORD.    ! AM GOING 

28 TO GIVE IT. 
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I THE NEXT ONE, "TESTIMONY OF ACCOMPLICE MUST BE 

2 CORROBORATED," YOU ALSO OBJECT TO THAT, 311? _ 

8 MR. BARENS: YES. 

4 MR. WARNER: ALL OF THESE NEXT SERIES OF INSTRUCTIONS -- 

5 THE COURT: ALL RIGHT, 312. 

B MR. BARENS: WHAT WAS IHAT LAST ONE YOUR FINGER WENT 

7 BY? HE IS GOING TO GIVE THIS ONE? 

B MR. WAPNER: HE HAS TO GIVE ALL OF THEM. 

9 MR. BARENS: 318, HE WILL GIVE THEN. 

10 MR. CHIER: 318? 

11 MR. BARENS: SURE. IF HE IS GOING TO GIVE ANY OF THEM, 

12 HE HAS TO GIVE ALL OF THEM. 

13 MR. CHIER: YOU ARE GOING TO GIVE 313? 

14 THE COURT: 312.    HE WENT OVER THESE SEVEN SHEETS, TOO, 

15 THAT MADE HIM AN ACCOMPLICE. 

16 MR. WARNER: I D!D NOT PUT IN, I THINK IT IS 316, WHICH 

17 COUNSEL MIGHT WANT TO CONSIDER IN LIGHT OF THE COURT’S RULING 

18 THAT IT IS GOING TO GIVE THE ACCOMPLICE INSTRUCTIONS AND 316, 

19 I THINK ]S -- 

20 THE COURT: W~AT ABOUT 313. WHAT IS THE POINT OF THAT? 

21 MR. WAPNER" MAY i HAVE JUST A MOMENT? 

22 THE ONLY POINT OF THAT IS THAT -- 

23 MR. CHIER: YOU HAVE TO GIVE IT AS A PACKAGE. 

24 THE COURT: ALL RIGHT. 

25 

26 

28 
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I MR. WAPNER" IT COMES AS PART OF THE THING, IF THEY FEEL 

2 EVERYBODY ELSE WHO WAS INVOLVED WERE ALSO ACCOMPLICES, THEN 

8 THERE HAS TO BE 50ME EVIDENCE TO CORROBORATE THAT. 

4 THE COURT: ALL RIGHT, THEN I WILL GIVE THAT. 

5 AND 314__AL50; 

6 MR. CHIER: IS THAT GIVEN? 

7 THE COURT: YES. 

8 MR. CHIER: REQUESTED BY THE PEOPLE? 

9 THE COURT: YES, 314. 

10 WHAT DO YOU SAY ABOUT 3167 

11 MR. WAPNER: I THINK IF I CAN HAVE A MINUTE, THAT 316 

12 IS THE "ACCOMPLICE AS A MATTER OF LAW" INSTRUCTION AND I DIDN’T 

13 PUT THAT IN THERE BECAUSE -- 

!4 THE COURT: HOW ABOUT 318? 

15 MR. WAPNER: BECAUSE 1 DIDN’T WANT TO MAKE THAT DECISION. 

!6 MR. BARENS: WE ARE G1V1NG 318, YES. 

17 THE COURT: 316, WHAT DID YOU SAY, IT WAS A MATTER OF 

18 LAW? 

19 MR. WAPNER: YES. IT SAYS: "IF THE CRIME OF BLANK WAS 

20 COMMITTED BY ANYONE, THE WITNESS BLANK WAS AN ACCOMPLICE AS 

21 A MATTER OF LAW AND HIS TESTIMONY IS SUBJECT TO THE RULE 

22 REQUIRING CORROBORATION." 

23 AND I DIDN’T PUT THAT IN THERE BECAUSE I DIDN’T 

24 FEEL THAT WAS A DETERMINATION FOR ME TO MAKE. 

25 MR. CHIER: I AM SORRY. I WAS CONFERRING WITH COUNSEL. 

2B MR. BARENS: YOU SAID 316? LET ME JUST SEE IT. 

27 THE COURT: WHO WAS SUPPOSED TO BE THE ACCOMPLICE IN 

28 THIS CASE, DEAN KARNY? 
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9A-~            1              MR. WAPNER:    I ASSUME -- 

I PUT THESE INSTRUCTIONS IN THERE BECAUSE I ASSUME 

8     THAT THERE MIGHT BE -- IT MIGHT APPLY TO 316. 

4              THE COURT: HOW ABOUT 3197 

5                       i THINK WE OUGHT TO GIVE THE GIRLS A CHANCE TO 

6     GO TO LUNCH. WE WILL TAKE A BREAK. 

7              MR. BARENS: YOUR HONOR, MIGHT I BE EXCUSED THIS 

8     AFTERNOON? 

9           THE COURT: NO. IT IS IMPORTANT FOR YOU TO BE HERE SO 

10     YOU KNOW WHAT TO ARGUE AT THE TIME. 

11               MR. BARENS:    YES, YOU~ HONOR. 

12           THE COURT: I AM REALLY SERIOUS ABOUT IT. 

13           MR. BARENS: I UNDERSTAND THAT, YOUR HONOR, 

!4           THE COURT: I THINK YOU WOULD NOT BE DOING YOU~ CLIENT 

15    A GOOD SERVICE BY NOT BEING HERE. 

16            MR. BARENS: YES~ YOUR HONOR. 

17                    THE COURT"     ALL RIGHT. 

18              MR. CH1ER:    I DON’T THINK THIS SHOULD BE GIVEN. 

19           MR. BARENS: 319? 

20               MR. CHIER:    IF WE ASK FOR 316, THEN WE WAIVE OUR 

21     OBJECTION TO THE WHOLE SERIES OF ACCOMPLICE INSTRUCTIONS. 

22             MR. ~ARENS: WELL, OKAY, THEN WE DON’T ASK FOR IT. 

28            THE COURT: ALL R]GNT, THEN 318 WON’T BE GIVEN. 

24           MR. BA~ENS: WA~T A MINUTE, YOUR HONOR. YOU ARE NOT 

25    GOING TO GIVE 318? 

26            THE COURT: I DON’T KNOW. 

27           MR. BARENS: IF YOU ARE GOING TO GIVE ANY OF THEM -- 

28           THE COURT: ~ AM GIVING 318, YES. 
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MR    CHIER" WAiT A MINUTE, ARTHUR I ° ° 

2 THE COURT" 316 1S THE ONE WE ARE TALKING ABOUT, AREN’T 

8 WE? 

4 MR. WAPNER" RIGHT. 

5 MR. CHIER" YOU KNOW, THIS ONE SAYS "IF THE CRIME OF 

6 MURDER WAS COMMITTED BY ANYONE, THE WITNESS KARNY IS AN 

7 ACCOMPLICE AS A MATTER OF LAW AND HIS TESTIMONY IS SUBJECT 

8 TO THE RULE REQUIRING CORROBORATION." 

9 WITH THE UNDERSTANDING THAT WE OBJECT TO THIS 

10 WHOLE SERIES, WE ’~’OULD OBJECT TO THIS WHOLE SERIES OF 

11 ACCOMPLICE INSTRUCTIONS, BUT IF YOU ARE GOING TO OVERRULE O~JR 

12 OBJECTION, THEN THIS SHOULD OBVIOUSLY BE INCLUDED. 

18 THE COURT" I THINK 316 SHOULD BE GIVEN. 

14 MR. WAPNER"    THAT IS FINE. 

!5 THE COURT"    ALL RIGHT, YOU WILL PRODUCE IT, WILL YOU, 

16 PLEASE? 

17 ALL RIGHT,. ’dE WILL TAKE A RECESS. 

18 MR. BARENS’ WHAT TIME, YOUR HONOR? 

19 THE COLIRT" ANY TIME YOU WANT. 

20 MR. CHIER"    12" 30? 

2t MR. WAPN=._~’’ " 1" -40~ . 

22 MR. B.~REXS" !" 311, j~;DGE, IF WE COL~LD. 

23 THE COURT" 1"30 WILL BE FINE. 

24 (AT 12"05 P.M. A RECESS WAS TAKEN 

25 UNTIL 1"30 P.M. OF THE SAME DAY.) 

26 

27 

28 
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B. I SANTA MONICA, CALIFORNIA; THURSDAY, APRIL 9, 1987; 1:35 P.M. 

2 DEPARTMENT WEST C HON. LAURENCE J. RITTENBAND, JUDGE 

8 (APPEARANCES AS NOTED ON TITLE PAGE.) 

4 

5 (THE    FOLLOWING    PROCEEDINGS    WERE HELD 

6 IN CHAMBERS:) 

7 MR.    CHIER: !    AM WITHDRAWING A FEW,    YOUR    HONOR. 

8 THE COURT" ALL RIGHT. THE NEXT WE HAVE IS 319 AND THAT 

9 IS ’WHETHER OR NOT THE WITNESS, THAT IS DEAN KARNY, IS THAT 

10 IT, IS AN ACCOMPLICE? 

11 MR. WAPNER: YES, YOLfR HONOR, BUT BEFORE YOU START 

12 FILLING THAT IN, IF YOU ARE GOING TO GIVE 316, WHERE YOU ARE 

18 TELLING THEM HE IS AN ACCOMPLICE AS A MATTER OF LAW -- 

14 THE COURT:    I AM NOT SAYING THAT HE IS AN ACCOMPLICE 

15 AS A MATTER OF LAW, DID 

16 MR. WAPNER: I DON’T KNOW. I THOUGHT THE COURT -- 

17 MR. BARENS" J DID !~OT HEAR YOUR HONOR SA~ THAT. 

18 MR. WAPNER: I THOUGHT THE COURT SAID IT WAS GOING TO 

19 GIVE THAT INSTRUCTION? 

20 THE COURT:    NO, NO. 

.... =M DE.,ERMINE T,,.~T 

23 YOUR HONOR INDICATED YOU WERE GOING TO GIVE THAT, DIDN’T YOU? 

24 THE COURT: DID I? 

0 F 25 

26 

28 
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I MR. WAPNER" I    THOUGHT THAT YOU SAID THAT THIS MORNING. 

2 THE COURT : I DI D? 

3 MR. WAPNER : RIGHT. 

4 THE COURT: THEN I WILL GIVE IT. IS HE AN ACCOM-PLICE 

5 AS A MATTER OF LAW? 

6 MR. WAPNER: ] AM NOT TAKING THAT POSITION. 

7 MR. CHIER: WE SAY NO. 

8 THE COURT: IT IS A QUESTION OF WHAT THEY DID. I THINK 

9 THAT HE WAS AN ACCOMPLICE AS A MATTER OF LAW. 

10 MR. WAPNER: ] DON’T Tr~INK HE IS. 

11 THE COURT" HE MIGHT HAVE GIVEN ADVICE AS TO WHAT TO 

12 PUT IN THE SEVEN SHEETS. I THINK HE SAID SOMETHING ABOUT THAT. 

13 HE KNEW WHAT WAS GOING ON. 

14 BUT, HE WAS NOT AN ACCOMPLICE AS A MATTER OF LAW. 

15 LET THE JUR’F DETERt.,~!t,;E THZ~. 

16 MR. WAPNER: THAT IS BASICALLY -- 

17 T~E COb’RT: HIS C,.,X ADP~ISSION WAS T~AT HE FELT THAT WE -- 

18 MR. CHEER: ISN’T THE FACT THAT HE WAS IMMUNIZED FOR 

19 THE OFFENSE, MAKING H]t~ A:’. ACCOMPLICE AS A MATTER OF L.~W? 

20 THE COURT: NO. 

2! MR. WAPNER" MY POSITION IS THAT THE JURY SHOULD 

22 ALLOW~D TO DEC!~E. T--_- O’.LY P. EASON TH.’-- i BROUGHT T~AT 

23 SUGGESTION UP IS OBVIOUSLY, YOU CAN’T GIVE 316 AND 319. IT 

24 IS ONE OR THE OTHER. 

25 THE COURT" I WON’T GIVE 316. 1T IS NOT IN HERE, ANYWAY. 

26 WE HAVE NOT GOT IT. ALL RIGHT. 

27 MR. CH]ER" YOUR HO~NOR, CAN I TALK TO YOU ABOUT 

2B THE COURT: SURE. 
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I MR. CHIER: THIS    TALKS ABOUT THE DEFENDANT PROVING 

2 SOMETHING WITH RESPECT TO -- 

3 THE COURT: WELL, THAT IS THE LAW. 

4 MR. CHIER: BUT WE DON~T HAVE TO PROVE ANYTHING. IT 

S SAYS THAT IN THE EVENT THE DEFENDANT HAS NOT PROVED BY A 

6 PREPONDERANCE OF THE EVIDENCE THAT DEAN KARNY IS AN ACCOMPLICE - 

7 THAT IMPLIES THAT THERE IS SOME BURDEN ON THE DEFENDANT TO 

8 PROVE THAT DEAN KARNY IS AN ACCOMPLICE WHEN WE DON’T EVEN TAKE 

9 THE POSITION !N THE FIRST PLACE, THAT AN ACCOMPLICE INSTRUCTION 

!0 SHOULD BE GIVEN. 

11 MR. BARENS: NOT TO MENTION THAT THE DEFENSE -- HOW COULD 

12 WE CLAIM HE IS AN ACCOMPLICE ON A CRIME WE SAY DID NOT OCCUR? 

18 HOW COULD WE HAVE A BURDEN TO PROVE THAT HE IS 

14 NOT AN ACCOMPLICE WHEN WE SAY THERE IS NO UNDERLYING CRIMINAL 

15 ACTIVITY? 

16 THE COURT: THAT’S TRUE.    i DON’T THINK I OUGHT TO GIVE 

17 IT AT ALL. DO YOU? 

18 MR. WAPNER: WELL, YES. i DO TH~NK YOU OUGHT TO GIVE 

19 IT. BEC~L;SE THE PEOPLE, DESPITE WHAT THE DEFENSE POSITION 

20 IS -- THE PEOPLE’S POSITION OBVIOUSLY IS THAT T~ERE WAS A 

21 MURDER COMMITTED. 

22 A:~D IF T~E j~jRY BELIEVES T~E~E WAS A ~URDER 

23 COMMITTED AND THAT THERE WAS TESTIMONY OF SOMEONE WHO COULD 

24 BE AN ACCOMPLICE, THEY HAVE TO DECIDE WHETHER THAT PERSON WAS 

25 AN ACCOMPLICE AND WHETHER THERE IS CORROBORATION FOR THAT 

26 TESTIMONY. 

27 MR. CHIER: THIS IS AN INSTRUCTION REQUESTED BY THE 

2B DEFENDANT, NOT BY THE PEOPLE. THE PEOPLE NEVER REQUEST IT. 
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1 THE COURT:    THE POINT THAT MR. WAPNER MAKES IS THAT IF 

2 THERE WAS A MURDER AND THERE WAS SOMEBODY WHO PARTICIPATED 

8 OR IS SUPPOSEDLY AN ACCOMPLICE, IN ORDER TO MERIT THE 

4 INSTRUCTION THAT ANY OF    HIS TESTIMONY SHOULD BE VIEWED WITH 

S CAUTION, YOU HAVE GOT TO TELL THE JURY -- 

6 MR. CHIER: BUT YOUR HONOR -- 

7 THE COURT: WHAT WAS THE PURPOSE?    SUPPOSE THAT YOU DID 

8 HAVE AN ACCOMPLICE AND SO THE ACCOMPLICE WAS TESTIFYING AGAINST 

9 THE DEFENDANT? 

10 MR. WAPNER:    THEN THE LAW SAYS THAT THERE ARE CERTAIN 

11 RULES THAT THE JURY IS REQUIRED TO APPLY TO THE TESTIMONY OF 

12 SOMEONE THAT THEY FIND TO BE AN ACCOMPLICE. 

18 THE COURT: WELL, THE TESTIMONY OF THE -- 

14 MR. CHIER: IF WE REQUEST IT. 

15 THE (TOURT: DIDN’T YOUR TESTIMONY TEXD TO SHC’W THAT HE 

16 PARTICIPATED? 

17 MR. BARENS: NO. MY W:=OLE THING iS TO SHOW TH#T THERE 

18 WAS NO :,#!,~DE~,’LY!NG CRIME. I TRIED TO IMPEACH KARNY TO THE 

19 EFFECT T~’’~ ’ ........ ~ HA. N ~ H.~, THAT H S .. i ,,~ ~L b;cVLR SAW ANY UF THIS      PEN, E WA K. G 

20 IT UP. 

2! AND MY WHOLE SITUATION YOUR HONOR, IS THAT HOW 

22 CAN I SAY HE IS AN ACCOt<PL]CE TO A MURDER "HAT WE SAY THE 

23 MURDER DIDN’T OCCUR IN THE FIRST PLACE. 

24 

25 

26 

27 

28 
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I MR. CHIER: YOUR HONOR, MR. WAPNER IS SAYING TO YOU THAT 

2 HE WANTS THE JURY TO BE INSTRUCTED THAT THE TESTIMONY OF AN 

3 ACCOMPLICE SHOULD BE VIEWED WITH DISTRUST IF KARNY IS AN 

4 ACCOMPLICE. THAT IS A REQUEST THAT A DEFENDANT MAKES AND 

S THAT IS A DECISION ]HAT IS UP TO A DEFENDANT. 

6 IF OUR DEFENSE IS THAT THERE WAS NO CRIME AND, 

7 THEREFORE, THERE CAN BE NO ACCOMPLICE AS A MATTER OF LAW, THEN 

8 WHAT IS MR. WAPNER DOING THEN, YOU KNOW, STICKING HIS OAR IN 

9 OUR INSTRUCTIONS? 

10 THE COURT: YOU WANT TO SHOW HE WASN’T AN ACCOMPLICE? 

11 MR. WAPNER: ] THINK IF THE JURY BELIEVES THAT THERE 

12 WAS IN FACT A MURDER, THEN THEY HAVE TO -- THE LAW REQUIRES 

13 THAT THEY HAVE THESE INSTRUCTIONS. IT IS NOT WHAT I WANT TO 

!4 SHOW. 

15 THE COURT: PARDON ME. SUPPOSE YO~ DIDN’T ~AVE ANY OF 

16 THESE INSTRUCTIONS ON ACCOMP!_]CE, tS THAT WHAT YOU WANT? 

17 MR. BARENS: THAT IS WHAT WE ARE ASKING. 

18-~ THE COURT: NO INSTRUCTIONS ON ACCOMPLICE? HOW ARE YOU 

19 AFFEC]~D BY IT? 

20 MR. CH]ER: WE A~E N~T G0]NG TC ARGUE THAT. 

21 MR. WAPN£R: i ~UPPOSE ON ANY ~PPEAL-- 

22 THE COLIRT: iT IS THAT THEY ~Af~- TO BE DISCREDITIXG HIM, 

23 THAT THEY WOULD WANT TO SHOW HE PARTICIPATED IN THIS THING, 

24 MR. CHJER" CORRECT, CORRECT. 

25 THE COURT: WHAT DO YOU NEED ACCOMPLICE ~ESTIMONY FOR? 

26 MR. WAPNER" WELL, I ASSUME THAT ANY ERROR -- 

27 THE COURT" SUPPOSE IN LAW, SUPPOSE HE IS AN ACCOMPLICE 

28 AND HE ADMilTED THAT HE i.&D SOMETHING TO DO WITH THIS, HE FELT 
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I HIMSELF GUILTY, PARTIALLY RESPONSIBLE, THAT WOULD ~IAKE HIM 

2 AN ACCOMPLICE; IS THAT RIGHT? 

8 MR. WAPNER: RIGHT. 

4 MR. CHIER: WE DONVT INTEND TO ARGUE THAT HIS TESTIMONY 

5- SHOULD BE VIEWED WITH DISTRUST OR THAT HE IS AN ACCOMPLICE. 

6 MR. WAPNER IS BASICALLY PUTTING IN DEFENSE 

7 INSTRUCTIONS OUT OF AN ABUNDANCE OF SOME CAUTION. 

8 THF COURT: WHY? 

9 MR. WAPNER: THE LAW SAYS THAT ACCOMPLICE TESTIMONY HAS 

10 TO BE CORROBORATED AND THAT THE JURY CAN’T -- 

]1 THE COURT: LOOK, THEY DON’T WANT ANY iNSTRUCTION ON 

12 ACCOMPLICE AND THEY ARE NOT GOING TO ARGUE THAT HE IS AN 

13 ACCOMPLICE IN THE CASE, SO WHAT DIFFERENCE DOES THAT MAKE TO 

14 YOU IF IT IS HELD OUT ALTOGETHER? 

15 MR. WAPNER" WELL, I THINK IN ANY EVENT, THE RECORD 

16 GOING TO BE ABUNDANTLY CLEAR THAT IF THEY HAD FOUND HE WAS 

17 AN ACCOt,"~PLICE, THERE IS t4ORE THAN ADEQUATE CCRROB]:R~T~.CX SO 

18 I WILL SUBMIT IT TO THE. COURT. 

19 THE COURT: BUT I MEAN IF THE DEFENSE SAY THEY DON’T 

20 WANT ANY    INSTRUCTION ON ACCOMPLICE AND i    AM NOT GOING    TO CALL 

21 HIM    AN    ACCOMPLICE    OR    ARGUE    TO    THE    JURY HIS    TESTIMONY    SHOULD 

22 ’ BE v’IEWED. WiT~,, t..ABTiO:’~.,~           "’ WX: SHOULD YOU ~= COX"=R~,EDL.... ASCjT        ’ 

23 INSTRUCTIONS TO THAT EFFECT? 

24 
MR. WAPNER:     BECAUSE I BELIEVE THAT THE STATE OF THE 

25 LAW IS THAT JUST BECAUSE THEY ARE NOT GOING TO SAY HE IS AN 

26 ACCOMPLICE DOESN’T MEAN THAT THE JURY CAN’T F|ND THAT HE WAS 

27 
AN ACCOMPLICE AND IF THEY DO, THEN THEY WOULD BE REQU!I~ED BY 

28    LAW TO APPLY CERTAIN RULES. 
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1 THE COURT"     IT WOULD BE TO YOUR ADVANTAGE TO SAY HE WAS 

2 AN ACCOMPLICE AND HIS TESTIMONY SHOULD BE VIEWED WITH CAUTION 

8 AND THEY DON’T WANT THAT AT ALL. 

4 MR. BARENS" FOR THE DEFENSE TO SAY THAT KARNY IS AN 

5 ACCOMPLICE IS TANTAMOUNT TO A GUILTY PLEA. 

6 MR. CH]ER" THAT IS WHY MR. WAPNER WANTS IT. I MEAN 

7 LET’S NOT KID OURSELVES. 

8 ~H~ ¯ . ~. ~_ COURT NO. I KNOW WHY" HE WANTS IT BECAUSE IF 

9 THERE IS ANY IDEA IN THE MINDS OF THE JURORS THAT HE 1S AN 

10 ACCOMPLICE AND THEY WANT TO TREAT HIM AS SUCH, HE WANTS AN 

11 INSTRbCTION TO TREAT IT AS SbCH. 

12 MR. CHIER" THAT IS NOT SUA SPONTE STUFF. 

13 THE COURT" NOW IF COUNSEL FOR THE DEFENDANT DOESN’T 

14 WANT THESE INSTRUCTIONS ON ~CCOMPLICE, WHY DO YOU WANT THEM? 

,~ MR. WAPNER"    BECAUSE ! BELIe_V= THAT IS THE STATE OF ~HE 

16 L~W, THAT . ,H=Y ARE REQUIRED :XD ~ H~VE SUBMITTED -- 

17 THE COURT"    YOU ’~"    _A ~,=,-’.~ ~     ~O,X.TE, I HAVE GOT TO DECIDE 

18 THAT 1F THEY REFUSE THOSE INSTRU!~TIONS, THAT I HAVE GOT TO 

19 SAY, YES, TeIE INStRUCTiONS t-~_’S, s= .~VEN? 

20 MR. CHIER" OVER OUR OBdECTION. 

2! MR. WAPNER" I A~-~ LC;C’~IiN3 NOW 1N APPENDIX A TO CALdJC 

"~" ABOUT SUA SPONTE INSTRU,STI:0t,S. 

28 THE COURT" YOU WON’T FIND IT, 

24 MR. WAPNER" I MAY NOT. 

25 THE COURT" I DOUBT 1T. 

26 MR. CHIER" I MEAN THIS IS OUR DECISION, NOT YOURS, FRED. 

27 (UNREPORTED COLLOQUY BETWEEN MR. WAPNER 

28 AND MR. CHIER.) 
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I THE COURT" IF THE ACCOMPLICE IS CALLED AS A WITNESS 

2 BY THE PEOPLE, THIS INSTRUCTION SHOULD BE GIVEN SUA SPONTE. 

8 MR. WAPNER" THAT IS 313 YOU ARE LOOKING AT? 

4 THE COURT" 313. 

5 MR. BARENS" THE    PEOPLE NEVER CALLED HIM AS AN ACCOMPLICE 

6 WITNESS. 

7 THE COURT" BY    THE    PEOPLE. BY    THE    PEOPLE. 

8 MR. BARENS" THE    PEOPLE    DIDN’T CALL HIM AS AN ACCOMPLICE 

9 WITNESS. 

10 THE COURT" SURE, THEY CALLED HIM AS AN ACCOMPLICE 

11 WITNESS. HE TESTIFIED AS TO WHAT HE DID IN CONNECTION WITH 

12 THE SEVEN PAGES. 

18 MR. CHIER" BUT THEY DIDN’T CALL HIM -- 

14 THE COURT" YES. THEY DON’T HAVE TO DESIGNATE HIM AS 

!5 AN ACCOMPLICE WITr;ESS. 

16 MR. CHIER" HE IS NOT AN UNCHARGED CODEFENDANT. HE 

17 NEVER -- 

18 MR. BARENS"    THEY NEVER SAID THAT. 

~9, THE COURT"    HE WASN’T r~ARGED .... WITH THE DE=ENfANT,       ~ BE~=c~ 

20 HE WAS GIVEN IMMUNITY. 

2~ MR. BARENS" NO. 

22 THEY ~:~’v ....... ~;w ,     ~= ER C~AR~bED "i~ IN T~E FIRST INS~"CE. 

23 THERE WAS NO EVIDENCE WHATSOEVER THAT HE WAS FACING A 

2~ PROSECUTION IN THiS CASE. 

25 THE COURT" (READING’) 

26 "HOWEVER, IF AN ACCOMPLICE IS CALLED 

27 AS A WITNESS BY THE DEFENDANT, THIS INSTRUCTION 

28 SHOULD NOT    BE    GIVEN UNLESS REQUESTED BY THE 
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I DEFENDANT . " 

2 MR. BARENS: YOUR HONOR, I THINK IT IS HIGHLY 

3 PREJUDICIAL TO CREATE A BURDEN OF PROOF FOR A DEFENDANT IN 

4 THIS PARTICULAR FACT SETTING WHERE THE DEFENDANT IS SAYING 

5 THE MURDER DIDN’T OCCUR AND THEN HE GIVES YOU 3.18, WHICH 

B THEN IMPOSES A DUTY ON US TO PROVE SOMETHING ABOUT THE 

7 ACCOMPLICE. 

8 I DON’T SEE WHERE THE INTERESTS OF JUSTICE AND 

9 A FAIR TRIAL ARE BEING SERVED BY THESE ACCOMPLICE INSTRUCTIONS. 

10 IT SERVES NO PURPOSE, OTHER THAN TO WEIGHT THE SCALE AGAINST 

11 THE DEFENDANT. 

12 MR. CH1ER: COULD 1 TELL YOU WHAT THE FACTUAL SETTING 

13 FOR THIS IS, JUDGE? THAT MR. KARNY WAS NEVER REALLY LIABLE 

14 AS A PRINCIPAL OR AN ACCESSORY IN THIS CASE IN THE FIRST PLACE. 

15 HIS IM~4UNITY DEAL WAS ESSENTIALLY IN NORTHERN 

16 CALIFORNIA AND THEY THREW THIS IN, THIS CASE, AS BASICALLY 

17 A BONE OR A BONUS, THAT 1S HOW iT HAPPENED, JUDGE. HE WAS 

18 NEVER LIABLE IN THE SENSE THAT AN ACCOMPLICE IS LIABLE FOR 

19 THE SAME CHARGES AS A PRINCIPAL AND THIS IS LIKE A FALSE 

20 ARGUMENT ~ERE THAT HE IS AN ACCOMPLICE AND, THEREFORE, THAT 

21 THE JURY SHOL:LD BE INSTRUCTED ON THE LAW REGARDING ACCOMPLICES 

22 .AND WED~J~’T -- 

23 THE COURT:       DON’T YOU THINK BY HIS    TESTIMONY THAT HE 

24 IS    LABELED AS AN ACCOMPLICE WHEN HE TESTIFIED THAT HE KNEW 

25 WHAT WAS    GOING DOWN AND THAT HE ASSISTED    IN CONNECTION WITH 

26 THE PREPARATION OF THESE SEVEN SHEETS OF PAPER? 

27 

2B 
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I MR. BARENS: EXCEPT YOUR HONOR, THE SEVEN PAGES AND 

2 THEIR LANGUAGE DON’T SAY ANYTHING ABOUT KILL, MURDER, SHOOT 

3 OR ET CETERA. 

4 AND NOT ONLY THAT, EVEN ASSUMING HE DID -- YOU 

5 KNOW, SOMEONE SAiD TO HIM, "I AM GOING TO COMMIT A MURDER." 

6 THAT DOESN’T MAKE HIM AN ACCESSORY OR AN ACCOMPLICE. 

7 MERE PRESENCE OR KNOWLEDGE?    THERE IS NO LAW 

8 TO THAT EFFECT¯ 

9 MR. CH]ER: AND HE ALSO WAS ASKED WHAT HE CONTRIBUTED -- 

10 THE COURT: HE PARTICIPATED IN CONNECTION WITH THE PLAN. 

11 AND HE SAID THAT THEY WERE PLANNING THE MURDER OF LEVIN. 

12 HE KNEW WHAT WAS GOING DOWN. 

13 HE PARTiCiPATED IN THAT. 

14 MR. BARENS: WHEN HE WAS ASKED -- SIR, WHEN HE WAS 

15 ASKED WHAT HE PARTICIPATED 114, HiS RECOLLECTION OTHER THAN 

16 SAY1NG THAT HE WAS WATCHI~,G HUNT DRAFT THE PAGES -- 

17 THE COURT" AND HE ASSISTED. 

18 MR. BARENS: NO. HE SAID THAT HE WAS A SOUNDINGBOARD 

19 FOR HUNT’S INITIATiOn4 OF THE LANGUAGE ON THE SEVEN PAGES. 

20 MR. CHIER"    HE SPECIFICALLY DECLINED TO ENUMERATE THE 

21 MANNER IN WHICH HE ASSISTED. 

22 MR ="~EN~" HE D~DNrT IN AN#’ WAY ~NDICATE OR ARTI 

23 WHAT HE HAD PUT INTO IT, AND SO, HOW COULD HE HAVE CRIMINAL 

24 LIABILITY? 

25 MR. CHIER: IT WAS CLEAR FROM HIS WHOLE TESTIMONY ON 

26 C~OSS-EX~,~M~NATION AS WELL AS DIRECT, THAT THAT WAS TO PUT 

27 HiM OUT OF THE POSTURE AS AN ACCOMPLICE, YOUR HONOR. 

2B IT WAS IN A KIND OF SELF-SERVING EFFORT TO ASSURE 
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1 HIS FUTURE AS AN ATTORNEY. HE DIDN’T SAY ANYTHING WHICH 

2 WOULD CAST HiM iN THE ROLE OF AN ACCOMPLICE. 

3 THE COURT" WELL,, LET’S SEE WHAT THE DEFINITION IS. 

4 "AN ACCOMPLICE ].S ONE WHO IS OR WAS 

5 SUBJECT TO PROSECUTION FOR THE iDENTICAL OFFENSE 

6 CHARGED AGAINST THE DEFENDANT ON TRIAL." 

7 MR. BARENS° FIRST DEGREE MURDER YOUR HONOR, BECAUSE 

8 HE WITNESSED THE PREPARATION OF THE SEVEN-PAGE LIST? 

9 THE COURT" NO. HE KNEW WHAT WAS GOING ON. HE ASSISTED 

10 IN CONNECTION WITH THE PLANNING. 

11 MR.    CHIRR"      ~,H~RE ’= iS NO EVIDENCE THAT HE ASSISTED. 

12 THE COURT" YES, HE DID. SURE. 

18 DIDN’T HE TESTIFY THAT HE WENT OVER THE THING 

14 PAGE BY PAGE? 

15 MR. ..... ~,,~I,~ER. ,,~=          TEST~I~n.~     ~, ABOUT B~ING 

!6 IT WITH HiP/. AND .ABOUT HELPING HIM WITH CERTAIN THINGS, 

i7 SPECIFICALLY ABOUT,’~’,JTT[’;,I- r,,~.~ THE LIST ITEMS FOR EXAMPLE,, 

18 THAT WERE TO GO IN THE SUITCASES. 

!9 THE COURT" AND FURTHER, DIDN’T HE TESTIFY AS TO 

20 THESE PEOPLE TO THE MOVIES TO FURNISH AN ALIBI? 

21 MR. WAPNER" RIGHT. 

23 THING I THINK, HAS BEEN TOTALLY DISCREDITED. AND NOTWITH- 

24 STANDING -- 

25 THE COURT" WHY HAS IT BEEN? 

26 MR. BARENS" YOUR HONOR, I BELIEVE NOT BECAUSE HE 

27 SUBMI]TED IT WASN’T TRUE BUT I THINK THE CONTEXTURAL EVIDENCE, 

28 THE    FACT THAT    NO ONE    EVER CAME    INTO COURT HERE #J~IONG THE 
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I OTHER PEOPLE    THAT    SUPPOSEDLY WERE ALIBIING HIM -- JEFF RAYMOND 

2 NEVER SAID THAT HE WENT WITH DEAN KARNY TO THE MOVIES THAT 

8 NIGHT IN AN EFFORT TO ALIBI JOE HUNT. 

4 THE COURT" WHO TESTIFIED THAT THAT WAS PLANNED TO 

5 GO TO THE MOVIES SO THAT HE COULD COVER UP? 

6 MR. WAPNER" DEAN KARNY.    BUT, HE DIDN’T TESTIFY THAT 

7 THE PLAN WAS THAT THEY WERE GOING TO TELL JEFF RAYMOND IT 

8 WAS PART OF AN 

9 MR. CHIER"    EVEN IF IT WERE TRUE THAT KARNY WAS PROVIDING 

10 AN ALIBI FOR HUNT, THAT DOESX’T MAKE HIM LIABLE FOR THE SAME 

11 CRIME AS MR. HUNT. 

12 MR. WAPNER" MAY I DIRECT THE COURT’S ATTENTION TO 

18 APPENDIX A OF CALJIC, VOLUME 1, PAGE 309? 

14 THE COURT" APPENDIX 1? 

15 MR WAPNER" APPENDI 

16 THE MAIN VOLUME. IT IS PAGE 309. 

17 
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1 MR. BARENS" NO. PAGE 309 WILL BE TOWARD THE BACK 

2 OF VOLUME 1. 

8 MR. WAPNER" NOT CALJIC 3.09, BUT PAGE 309. 

4 MR. BARENS" TO YOUR RIGHT, SIR. 

5 THE COURT" 309? 

6 MR. WAPNER" IS THAT VOLUME i OR VOLUME 2 THAT YOU 

7 HAVE? IT 1S VOLUME 2.     I APOLOGIZE TO THE COURT. 

8 THE COURT" SUA SPONTE INSTRUCTIONS? 

9 MR. WAPNER" RIGHT. 

¯ r~ ~ . WE 10 MR. CHIER IF HE IS AN AC~uMPLICE ARE RIGHT NOW 

11 ON THE THRESHOLD ISSUE AND -- 

12 THE COURT" WELL, HE CERTAINLY FITS THE ACCOMPLICE 

13 DEFINITION. 

14 "THE ACCOMPLICE IS THE ONE WHO IS 

"5 SUBJECT TO PROSECUTION FOR THE !DENTICAL OFFENSE." 

~ THAT IS WHY HE HAS GOT TO BE ,AN ACCOMPLICE 

-7 "THE PERSON ~UST ~L~’E AIDED, PROMOTED 

18 AND ENCOURAGED OR INSTIGATED BY ACT OR ADVICE THE 

~ COMMISSION OF SUCH ~ FL,,c~ WITH KNOWLEDGE OF THF 

20 UNLAWFUL PURPOSE OF THE PERSON WHO COMMITTED THE 

21 OFFENSE WiTH THE INTENT OR PUR=DSE OF COMMITTING, 

~ .,=!4rO~R~,~|~,~             ~ OR FACiLi. 

23 THE OFFENSE." 

24 BY DEFINITION, HE IS AN ACCOMPLICE. 

25 MR. BARENS" IN THIS SETTING, WHEN KARNY WAS ON THE 

~ STAND, HE COULD NOT OFFER ANY EVIDENCE AS TO WHAT HE DID. 

27 AND SECONDARILY, THE LANGUAGE THAT HE HAS TO 

28 BE LIABLE FOR PROSECUTION UNDER THE SAME CRIME AND CONVICTION 
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I THEREFORE ON THE SAME CRIME -- COULD YOUR HONOR IN OUR 

2 WILDEST IMAGINATION, IMAGINE A TRIAL IN THIS COURT WHERE 

3 THE PROSECUTION ONLY PUTS ON THAT THIS GUY SUPPOSEDLY WATCHED 

4 ANOTHER GUY WRITING A SEVEN-PAGE LETTER AND SAID, "I THINK 

5 YOU OUGHT TO PUT SOCKS IN THE SUITCASE." THAT IS ALL THAT 

6 WENT DOWN. 

7 THE COURT" HE KNEW EXACTLY WHAT THE PLAN WAS. HE 

8 KNEW HOW IT WOULD BE ACCOMPLISHED. HE ADVISED US OF THE 

9 CONTENTS OF THAT. 

10 HE WENT OVER IT WITH HIM. HE KNEW THE PURPOSE 

11 FOR WHICH THIS WAS DESIGNED. HE KNEW THERE -- HE KNEW IT 

12 WAS GOING TO BE THAT NIGHT. 

18 AND HE ALSO TESTIFIED THAT TO FURNISH AN ALIBI 

14 FOR THE DEFENDANT, THEY WENT TO THE THEATER. THEY WERE 

15 GOING TO TESTIFY THAT THEY WENT TO Ti~ THEATER WITH HIM. 

16 MR. WAPN~R" HE ~’~ .... u<~H~R TESTIFIED THAT IN PREPARAI |ON 

~.’ FOR SETTING UP THE                                                ~.~.-"~,_’=R-~.P~ THAT HE ~OOK THE LE~TFRS._ OUT 

18 OF THF_ MALL_ AND BROUGHT ~’,HEb~ BACK TO THE DEFENDANT SO THEY 

19 WC,~,LD NOT BE MAILED. AND THOSE WERE ’, ETTERS -- ONE OF THEM 

20 LATER AT LEAST, SHOWED UP IN MR. LEVIX’S APARTMENT. 

21 MR. BARENS" I P~LIE’v’E IN A ~ L~-~’~qT PART OF THAT 

22 TEST~ ~O~’~,, HE A~_,~cr’ SA’_.’ D T~AT AT T~AT 2ATE, WE WEREN’-~, S~.~RE 

23 WHAT WAS GOING TO HAPPEN. AND THEY WERE -- THEY WER~I~I’T 

24 SURE WHAT THEY    WERE GOING TO DO AND NOT DO. 

25 MR. CHIER: BUT YOUR HONOR -- 

26 THE COURT" I    THINK THAT    IF EITHER WERE    CHARGED WITH 

27 THIS OFFENSE,    THE    JURY    WOULD HAVE TO DECIDE WHETHER OR NOT 

28 HE WAS AN ACCOMPL!CE. 
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I MR. BARENS" WELL YOUR HONOR, THEN IF YOU ARE GOING 

2 TO USE -- I WOULD THEN PREFER THAT -- I MEAN, IF YOU ARE 

3 SAYING TO ME THAT I HAVE NO CHOICE THAT YOU ARE GOING TO 

4 PERMIT OR REQUIRE THESE ACCOMPLICE INSTRUCTIONS OVER THE 

S DEFENSE’S OBJECTION, WHICH IS NOW THE SENSE THAT I HAVE IS 

6 HAPPENING, THEN WE HAVE GOT TO MAKE A CHOICE -- IT IS NOT 

7 THAT I AM SAYING ! WANT TO BE IN THIS UNENVIABLE POSITION 

8 BUT THEN WE HAVE TO MAKE A CHOICE BETWEEN 3.16 AND 3.19. 

9 IT IS NOT THAT I AM SAYING I WANT TO DO THIS, 

10 BUT IF ] AM IN THIS CORNER, I WOULD R#THER BE CORNERED WITH 

11 316 THAN 319. 

12 THE COURT"    I DON’T SEE WHY YOU DON’T WANT TO HAVE 

13 ANY INSTRUCTIONS ON ACCOMPLICE TESTIMONY, SINCE YOU ARE -- 

14 MR. WAPNER" I AM INSISTING ON IT BECAUSE I THINK THAT 

~                          ~     OF ,- r~I 15 !S THE STATE OF THE LAW. l THINK =SPCIALLY AFT=R ~_,-,.~.NG i 

16 THE~’AL.~, JIC APPENDIX. A VOLUME 2, PAGF~ 3:9’-~ ON ACCOMPLIr~s~ AND I 

17 THEN IT SAYS, ’, 

18 "ORDINARILY, INSTRUCTIONS ON ACCOMPLICE 

19 TESTTMONY_ ,",jEFf__ ~E~ GIVEN SUA S~P’~uNTE’ ONLY WHEN THE 

20 ACCOMPLICE W!TNESS IS CALLED BY THE PEOPLE." 

21 t4R. BARENS" ExCJSE ME. 

22 MR CHIER" ;mr_.~£ lq A LEGAL PROB ~v     ~- 

28 THE COURT" GO AHEAD. FINISH UP. YOU TWO CAN TALK. 

24 MR. WAPNER" THE POINT IS, THAT I BELIEVE THIS WITNESS 

25 CAN BE CLASSIFIED AS AN ACCOMPLICE. AND SINCE THE LAW 

28 APPARENTLY SAYS THE COURT IS SUPPOSED TO GIVE THESE SUA SPONTE, 

27 
I BELIEVE IT WOULD BE ERROR NOT T0 DO IT. 

28 THE COURT" EVEN IF THERE IS A WAIVER FROM THE DEFENDANTS? 
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I MR. BAREN5: NOT ONLY DO I WAIVE IT, I PROTEST. I 

2 THINK -- 

8 MR. CHIER: I OBJECT. 

4 MR. BARENS: I THINK IT WOULD BE ERROR FOR YOUR HONOR 

5 TO G!VE AN ACCOMPLICE INSTRUCTION WHICH IS TANTAMOUNT TO 

6 SAYING THE DEFENDANT IS GUILTY BECAUSE YOU CAN’T FIND 

7 ACCOMPLICE IF THE JURY HAS GOT TO SAY TO THEMSELVES, "IF THE 

8 JUDGE IS TELLING US THAT THERE WAS AN ACCOMPLICE THAT WE 

9 NEED TO BE CONCERNED ABOUT, THEN HE HAD TO BE AN ACCOMPLICE 

10 TO A MURDER." 

11 ] THOUGHT THAT WE WERE HERE TO DECIDE WHETHER 

12 THERE WAS A MURDER OR NOT.    THE MERE SAYING TO A JURY THAT 

18 THERE IS AN ACCOMPLICE, TELLS THEM THAT THEY DONtT HAVE TO 

14 CONCERN THEMSELVES WITH WI~ETHER THERE WAS A MURDER OR NOT. 
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1 MR.    CHIER" DEAN    KARNY GETS TO MAKE THE    DECISION AS 

2 TO THIS? HE SAYS THERE iS A MURDER. I AM THE ACCOMPLICE. 

3 THE ONLY EVIDENCE OF HIS BEING AN ACCOMPLICE IS HIS OWN 

4 STATEMENT, WHICH IS NOT SUFFICIENT TO MAKE A CORPUS. 

5 THE COURT¯ THE DEFENDANT SAYS HE HAD NOTHING TO DO 

6 WITH THE MURDER. THAT IS HIS DEFENSE, NO MURDER? 

7 MR. BARENS" WE ARE SAYING THERE IS NO MURDER. 

8 THE COURT WELL, IN COM~ A Wi,~=SS WHOM YOU ADMIT 

9 HAD GOTTEN IMMUNITY.    IN COMES THE WITNESS. 

10 THE PEOPLE SAY, "WHAT DO YOU KNOW ABOUT THIS 

11 CASE~’’.    AND HE SAYS, "I PARTICIPAT~ IN THIS PARTICULAR MURDER 

12 THIS WAY, BY AIDING AND COMFORTING AND ADVISING AND INSTIGATING 

18 AND SO ON AND SO FORTH IN THIS PARTICULAR MURDER." 

14 MR. BARENS" THEN THE JURY HAS TO DECIDE WHETHER HE 

15 IS TELLIN’~ THE         TR~TH OR NOT, THAT " MURDER TOOK PLACE 

i6 

I 
HE WAS REALLY A PART’( TO SOME ALLEGED MURDER.. 

~7 ! T~E COURT’ dELL, OF COLESE. 

18 MR. BARENq’~ YOUR                  ,ur’~"OR,,.~,,,,- -- 

19 THE COURT" YOU HAVE TO .’-K,~’= THAT HE IS LYIb~. 

20 THAT THERE NEVER ~"        ~ ¯ ~,~.S A M[;RDER HE ,NEVER WAS AN ACCOP’,~I ICE. 

21 Mr~ BARENS THE ONLY ....... ~i CA YOJR ¯ " P,~,~I ~ I~ ~ . N TAKE, i"ONOR, 

22 
]S T,mA~ ,LS :.~,~0~ S THE ,.;L.,R~" ,,~ELP, S - Z ~ ~E SAY TO -’~=’-" 

23 "LISTEN, PEOPLE, WE HAVE TO TALK ABOUT ACCOMPLICES WITH YOU 

24 
NOW AND YOU HAVE    TO DECIDE    IF THIS    IS ACCOMPLICE    TYPE 

25 
TESTIMONY," YOU HAVE ALREADY SAiD TO THEM THAT YOU ARE ASSUMING 

26 
THE MURDER HAS OCCURRED. THE UNFAIRNESS OF THESE    INSTRUCTIONS - 

27 
THE    COURT" WELL,    THE    BASIS OF THIS TESTIMONY IS THAT 

28 
HE    SAYS HE    PARTICIPATED    IN    IT. 
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I MR. WAPNER"        IF THERE    IS A WAIVER BY COUNSEL AND ON 

2 MONDAY BY MR. HUNT OF ANY RIGHT TO OBJECT THAT THERE WAS 

8 ANY ERROR NOT TO GIVE THESE INSTRUCTIONS AND IF THE COURT 

4 DOESN’T WISH TO GIVE IT, I WON’T ASK FOR IT TO BE GIVEN. 

5 BUT I WOULD LIKE NOT ONLY THE WAIVER OF APPEAL 

6 ON THIS GROUNDS, BUT A PEPSO~<AL WL, IVER FROM THE DEFENDANT. 
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I MR. BARENS"    I WILL REPRESENT TO THE COURT THAT 

2 MR. HUNT WILL PROVIDE SUCH A WAIVER. 

8 THE COURT" ALL RIGHT, I WON’T GIVE THEM. 

4 MR. BARENS" THANK YOU, GENTLEMEN. 

5 THE COURT"    YOUR ARGUMENT, I ASSUME, WILL BE THAT HE 

6 IS JUST LYING AND MAKING IT ALL UP. 

7 MR. BARENS"     YES, YOUR HONOR, OBVIOUSLY OF NECESSITY, 

8 i MAKE THAT ARGUMENT. 

U,,,FULLY, 
9 IF t CONCEDE IT WAS TR’ T~ WHY WAS I HERE 

10 FOR FIVE MONTHS? 

~ ¯ R’h~ ~ H _ o 
11 ~HE COURT    ,ALL RIGHT, THEN 310 TH ........ ~1 WILL NOT 

12 BE GIVEN. 

13 ALL RIGHT,    331, REGARDING REQUIREMENT OF SPECIFIC 

14 INTENT. 

15 t’iR. WAPNER"    YOUR HONOR, I THINK T~E EAS1EST WAY TO DO 

16 THIS, IN THE BLANKS, OBVIOUSLY, WE PUT IN THE NUMBERS OF THE 

17 CHLRr~¢,~_ AXD THAT IS I~’~, E~CH OF TH~ CRIb!F~__ CHARGED IN COUNT I 

18 AND Ii OF THE INFORMATION, NAMELY, MURDER AND ROBBERY, THERE 

19 MUST --AXD THEN READ THE REST OF !T AND THEN INSTEAD OF 

20 TELLING THEM WHAT THE SPECIFIC INTENT IS, JUST TO USE THAT 

21 ,~ .... ~m~.. 

- - ~ ....... "" = S=’=~I=~C i~,-~, REQJIR~, 

23 INCLUDING THE DEFINITION OF THE CRIMES CHARGED." 

24 MR. WAPNER" YES, THAT IS THE BEST WAY TO DO IT. 

25 THE COURT" THAT IS WHAT I ALWAYS DO. 

uH~    NO OBjFCTION TO THAT~ 26 ALL RI~ ’~, .... 

27 MR. CHIER" SO YOU ARE STRIKING THE LAST TWO PARAGRAPHS? 

28 THE COURT" THAT’S RIGHT. 
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! OKAY, 1S THAT AGREEABLE? 

2 MR. WAPNER: COUNSELOR, HE IS ASKING YOU. 

8 MR. BARENS: MR. CHIER, IS THAT AGREEABLE? 

4 MR. CHIER: YES, I HAVE NO OBJECTION. 

5 IT IS NOT AGREEABLE, BUT I HAVE NO OBJECTION. 

6 THE COURT: ALL RIGHT, THEN BEFORE WE COME TO 810, WHICH 

7 IS MURDER DEFINED, WE COME TO THESE OTHER INSTRUCTIONS ON ALIBI 

8 STARTING WITH 450. 

9 MR. WAPNER: IS THIS DEFENSE -- 

10 THE COURT:    AS I UNDERSTAND THE QUESTION OF ALIBI, IS 

11 IT THE PEOPLE’S POSITION THAT THIS MURDER DIDN’T TAKE PLACE 

12 BEFORE lO O’CLOCK? 

13 MR. WAPNER: THE PEOPLE’S POSITION IS -- 

14 THE COURT: HE WAS ALLEGEDLY AT HOME WITH HIS GIRLFRIEND. 

~5 MR. WAPNER: THE PEOPLE’S POSITION IS T~AT IT TOOK PLACE 

16 SOMET]ME THAT EVENING, 9:00 OR AFTER. 

17 THE COURT: AND HIS ALIBI IS THAT HE WSS HO~E 5T 

18 10 O’CLOCK OR SHORTLY THEREAFTER. 

19 MR. BARENS: 9:30. 

20 THE COURT: HE WAS AT HOME AT 9:30? 

21 MR. BARENS: YES, YOUR HONOR. 

22 THE COURT: S~E Zib~i’m SAY 9:3~. 

28 MR. WAPNER: SHE DIDN’T SAY 9:30. 

24 MR. BARENS: SHE SAID BETWEEN 9:30 AND 10:00. 

25 THE COURT: THEY CAME HOME FROM THE MOVIE AFTER 

26 10 O’CLOCK. 

27 MR. BARENS: NO, YOUR HONOR. 

28 THE COURT: WHEN WAS THE MOVIE OVER? 
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I MR. BARENS: THE MOVIE WAS OVER AT 9:15, ACCORDING TO 

2 THE RUNNING TIME, THE MOVIE STARTED AT 7:45 AND THE MOVIE WAS -- 

3 MR. WAPNER: WAIT A SECOND. LET’S TALK ABOUT THE 

4 EVIDENCE THAT WAS IN COURT. 

5 MR. BARENS: WE GOT THE EV]DENCE ABOUT THE STARTING TIME 

6 OF THE MOVIE FROM THE NEWSPAPER. 

7 MR. WAPNER: AND IT WAS 7:45. 

8 MR. BARENS: ! AM SORRY. 7:45. 

9 MR. WAPNER: AND THE NEXT SHOW STARTED, I THINK, AT 

!0 i0 O’CLOCK, [ THINK. 

!1 MR. BARENS: 10 O’CLOCK, SO THE MOVIE HAD TO BE OVER 

12 BY 10"00 .AND SHE TESTIFIED THEY LIVED FIVE MINUTES #.WAY FROM 

13 THE MOVIE. 

14 THE COURT: THEN SHE HAD TO GO DOWN AND GET HER CAR AND 

15 DRIVE dER CAR TO THE APARTXENT. 

!6 MR. BARENS: PAY THE $3 AND -- 

~7 THE COURt: THEN GO UPSTAIRS, AFTER PAYING T~E S3 AND 

18 GO UPSTAIRS. 

19 MR. BARENS: BUT YOUR HONOR USED THE WORD TO ~IRS. ROBERTS, 

20 YOIJ SAID TO MRS. ROBERTS 1!¢ FRONT OF T~E JURY, "DO YOU 

2~ REALIZE THE GRAVITY (DR SERIOUSNESS" -- 

22 --E Cq;L’c~’ YES, T~z-’S 

23 MR. BARENS: -- "OF WHAT YOU ARE DOING?" 

24 THE COURT" THAT iS RIGHT, THE ALIBI. 

25 MR. BARENS: THEN YOU SAID "YOU ARE FURNISHING HIM WITH 

~ AN ALIBI" 

27 THE COURT: ALL RIGHT, THEN I HAVE TO GIVE THE INSTRUCTION 

2B ON THE ALIBI IF THEY SAID HE WASN’T THERE AT THE TIME OF THE 
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I OFFENSE. 

2 MR. BARENS: YES, WE HAVE TO GIVE THE ALIBI INSTRUCTIONS, 

3 THE WORD HAS BEEN PUT BEFORE THE JURY. 

4 THE COURT: WHAT TIME WAS IT THAT THE TELEPHONE CALL 

5 WAS MADE TO THE HOUSE, NINE WHAT? 

6 MR. WAPNER: NO. 

7 THE TELEPHONE CALL WAS NOT UNTIL 10:15 TO 10:45. 

8 THE COURT: NO, NOT THE MOTHER. 

9 MR. WAPNER: THE TELEPHONE CALL TO THE MOTHER? 

!0 THE COURT: NO. THE ONE TO LEVIN. 

11 MR. WAPNER: 9:30. 

12 THE COURT: 9:30, HE WAS THERE AND HE WAS STILL AL!VE. 

18 MR. BARENS: QUITE SO. 

14 THE COURT:    ISN’T THAT RIGHT? 

I~ t4R ...... ’~NER ’ YES 

16 MR. BARENS: WE MAY ALL HAVE THE WRONG STORY. 

!7 THE COURT: NO, WE HAVEN’T. IF ~E WASN’T AT THE 

18 APARTMENT AT 10 O’CLOCK, IT IS NOT A WRONG STORY. 

19 MR. BARENS:    I DON’T KNOW, YOUR HONOR.    I JUST LISTE!, 

20 TO STORIES. 

2i MR. WAPNER: IN ANY EVENT, I DON’T WANT TO REVEAL 

2~ ~.£~ TH.A~, I HAV£ TO. 

23 THE COURT: ALL RIGHT, THE ALIBI INSTRUCTION SHOULD BE 

24 GIVEN. 

25 ANY OBJECTION TO IT? 

26 MR. WAPNER: NO. 

27 THE COURT" ALL RIGHT, BECAUSE THAT IS THE DEFENSE. 

28 MR. WAPNER: ALL I WANT TO KNOW -- 
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1 THE COURT: ALL RIGHT, SO YOU PULL 450. WAIT A MINUTE. 

2 THE CLERK HAS GOT EVERYTHING OUT THERE. WHY DON’T I GET HER 

3 HERE TO GET IT? 

4 (PAUSE IN PROCEEDINGS.) 

5 THE COURT: MAKE A NOTE OF THE FOLLOWING INSTRUCTIONS 

6 THAT I WANT YOU TO PULL. 

7 THE CLERK: OKAY. 

8 THE COURT: 271, 316. 

9 MR. BARENS: NO. ] T~NK 316 IS ACADEMIC NOW, 

10 YOUR HONOR. 

11 THE COURT: NO. FORGET ABOUT 316. 

12 450. 

13 ANY OTHERS? 

14 MR. BARENS: WE JUST HAVE ONE ALIBI INSTRUCTION, 

15 MR. 

16 MR. CH]ER: NO. THERE ARE SEVERAL. 

17 MR. BARE:’,S: WH,~T IS THAT 

18 THE COURT: 451 ONLY APPLIES TO AIDER AND ABETTOR OR 

19 CO-CONSPI RATOR. 

20 COULD IT POSSIBLY BE THAT IF THIS MUP.DER DID GO 

2! DOWN, THAT PITTMAN PUT HIM I",’ THE C,AR Abed WEt¢T AND BURIED HIM 

22 ’"’ [: T ...... -=,.,,~ :: ....... 

23 MR. WAPNER: WELL, ALL OF THESE THINGS ARE -- I DON’T 

24 WANT TO SHOW ANY OF MY CARDS. 

25 THE COURT: YES. I AM TALKING NOW ABOUT 451. "HOWEVER, 

26 IF THE EVIDENCE ESTABLISHES BEYOND A REASONABLE DOUBT THAT 

27 THE DEFENDANT WAS A CO-CONSPIRATOR IN THE COMMISSION OF THE 

2B OFFENSE CHARGED, THE FACT, iF IT IS A FACT, THAT HE WAS NOT 
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I MR. CHIER" WHAT    EVIDENCE    IS THERE    IN SUPPORT OF THIS 

2 THEORY? 

3 THE COURT¯ NO EVIDENCE EXCEPT SPECULATION. 

4 MR. BARENS" THAT IS JUST TOTAL SPECULATION, YOUR HONOR. 

S I DON’T THINK THAT WE ARE TO START SPECULATING. 

B THE COURT" WELL, I THINK THEY ARE CLAIMING ALIBI. 

7 MR    B,~.RE~S THAT IS ALL WE CLAIM 

.... ,H~ FACTS IN CONNECTION WITH IT 8 i HE COURT ALL OF -r. ~ . 

9 HE WAS HOME -- 

I0 MR. BARENS HE ST,--,~D NONE OF IT HAPPENED 

11 MR. CH!ER" IT DIDN’T HAPPEN.    IF IT DID HAPPEN, THE 

12 DEFENDANT WAS NOT THERE WHEN IT HAPPENED. 

18 THE COURT" WELL CERTAINLY, THE DEFENDANT WAS THERE 

!4 AT THE TIME THEY WERE NEGOTIATING THE CONTRACT. HE GOT THE 

15 CHECK. 

¯ ¯ -~ JUDGE~ 16 MR CHIER WHEN WAS ~,,,~,T, ¯ 

!7 THE COURT’ D!D HE GO TO LEVI~,’S P~Ac= TO GET THE CHECK? 

!8 MR. BARENS" DID ANYBODY SAY THAT HERE? 

19 MR CH]FR" YOU WERE ’-~’ERE 

20 "rHP COURT" ’~"’ ELSE LD HE ¯ , ~ Hu,~ COd GET IT, THEN’° 

21 MP,. ~ ~ _ ~,-~,~R THAT ~ WAS IN THE OFFICE? ~ENS" DO ¥¢~L! REM~ .... = .... 

23 THE COURT" IS THAT YOUR THEORY? THAT IS FINE, OKAY, 

24 MR, BARENS" I AM NOT SURE IT IS MY THEORY,    I AM 

25 GIVING YOU A POSSIBILITY. HE MIGHT HAVE GO~TEN A POST- 

’ F      YOUR HONOR, 26 DATED CH_CK, 

27 THE COURT¯ WELL, WE DON’T KNOW WHAT TIME IT WAS.    HOW 

28 CAN ] GI~’E THAT INSTRUCTION ON ALIBI WHEN WE DON’T KNOW WHAT 
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I TIME THE MURDER WENT DOWN? 

2 MR. BARENS: YOUR HONOR USED THE WORD "ALIBI" IN FRONT 

3 OF THE JURY, SIR. 

4 THE COURT: WELL, APART FROM WHAT ! USED -- 

5 MR. BARENS: YOUR HONOR -- 

6 THE COURT: CAN I GET INPUT FROM YOU? 

7 MR. WAPNER: I AM WIAPPY TO HAVE THIS INSTRUCTION GIVEN, 

8 YOUR HONOR. 

9 THE COURT: ALL RIGHT. VERY GOOD. 

10 MR. WAPNE£: I TOLD YOJ BEFORE THAT J DIDN’T OBJECT 

1! TO IT. 

12 THE COURT: TMEN YOU WANT 451? 

13 MR. CHIER: 451? 

14 THE COURT: NO, 450. ALL RIGHT.    THAT IS ALL FOR THE 

15 MO~4E.NT, THA!iK #O~. 

!6 (THE CLERK EXITS C~AMBERS.) 

i7 THE COURT: THANK ’~’O’,~, 

18 MR. BARENS: WE JUST CROSSED OVER ~+50. SO NOW OUR 

19 ,NEXT ORDER -- 

20 THE COURT: WAIT A MINUTE. WHERE ARE THE REST OF YOUR 

21 INSTRUCTIONS? 

22 ~IR WAF:~ER: T.-’EY ~h£:.~_D ALL 

28 THE COURT" HERE WE ARE, RIGHT HERE. BEFORE WE GO 

24 TO THESE INSTRUCTIONS, LET’S GO TO THE OT,~ERS IN BETWEEN. 

25 LET’S SEE -- ADMJSS!ONS OR CONFESSIONS? WHAT 

26 IS THIS? 

MR. CH]ER: WHAT NUMBER? 

28 MR. BARENS: OUR 21. 
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I THE COURT" YES, QUESTION NUMBER 21. I THOUGHT WE 

2 WENT OVER ALL OF THAT. 

8 MR. CHIER" IS REQUEST NUMBER 20 GIVEN AS REQUESTED? 

4 MR. WAPNER: THE PREVIOUS ONE? ON THE PREVIOUS PAGE, 

5 YOUR HONOR. 

B THE COURT"    WELL, THERE IS NOTHING ON THE PREVIOUS 

7 PAGE.     IT HAS TO DO WITH ALIBI. 

8 MR. CHIER: YOU ARE GIVING 450? 

9 THE COURT: YES. I WILL GIVE 450. 

10 THIS IS NOW REQUEST 21. I THOUGHT WE WENT OVER 

11 ADMISSIONS AND CONFESSIONS. 

12 MR. CH1ER: WITHDRAW, YOUR HONOR. 

13 THE COURT: ALL RIGHT. THERE YOU ARE. 22? 

14 MR. WAPNER: OBJECTION TO THAT ONLY BECAUSE IT IS 

15 SL’.PERFLUOUS WITH ALL Tile OTHER It,~STRUCTIONS TELLING THE .JURY 

16 HOW THEY HAVE TO EVALUATE CREDIBILITY OF WITNESSES. 

17 THE COURT: DO YOU WAPqT TO W~T~DR~W IT? 

18 MR. CHIER: I DON’T WANT TO WITHDRAW IT. 

19 
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I THE COURT: ALL RIGHT. THEN IT IS REFUSED. THAT IS 

2 ADMISSIONS AND CONFESSIONS JURY TO DETERMINE VALIDITY. 

3 MR. BARENS: I THINK THAT IS A GOOD ONE. 

4 THE COURT: WELL, WE TELL THEM BEFORE THAT THEY ARE 

5 TO DETERMINE THE TRUTH OR FALSITY OF IT. 

B MR. CHIER: WHICH INSTRUCTION IS THAT? 

7 THE COURT: THAT IS THE ORIGINAL INSTRUCTION ON 

8 ADMISSIONS AND CONFESSIONS. 

9 MR. BARENS:    LOOK AT 23. 

10 THE COURT: THIS IS YOUR OWN. THIS IS NOT A CALJIC 

11 INSTRUCTION. ALL RIGHT. TO SAVE TIME, I WILL REFUSE IT. 

12 ALL RIGHT? 

18 MR. BARENS: THAT WAS ONE OF MINE? 

14 THE COURT: THIS IS A BLANK PAGE. 

~5 ~q. ~A.RE!,iS: YES. 

16 THE COURT: ALL RIGHT. NOW THE NEXT ONE? 

!7 ~R. CHIER: WITHDRAWN. ~UMBER 24? 

18 THE COURT: YES. 

19 M~. CHIRR: WITHDRAWN. 

20 THE COURT: NUMBER 25 IS WITHDRAWN, TOO? 

21 MR. CHIER" NO, YOUR HONOR. 

22 HR. Wz~ ....... THE COURT iS ALREADY ~OI~,~ TO TEt_L T~EM 

23 THAT IT SHOULD BE TREATED WITH CAUTION AND SO GIVING THEM 

24 ANY REASON FOR THAT, TO ME, IS SUPERFLUOUS. 

25 MR. CHIER: WELL, THERE SHOULD BE A REASON FOR IT. 

2B MR. BARENS" I THINK YOUR HONOR, THE REASON STATED 

27 HERE -- IT !S H!STORICALLY ARTICULATED, THE REASONS FOR THE 

28 CAUTIONARY RULE. 
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I AND I FEEL IN THE INTEREST OF JUSTICE, THE COURT 

2 SHOULD ARTICULATE THE    HISTORICALLY RECOGNIZED REASONS    FOR 

8 THE JURY. 

4 MR. WAPNER" THIS IS TANTAMOUNT TO THE COURT MAKING 

5 AN ARGUMENT. 

6 THE COURT" ALL RIGHT. THIS APPEARS IN THE OPINION 

7 AS TO REASONS WHY IT SHOULD BE GIVEN. BUT IT DOESN’T ~AY 

8 IT HAS TO BE GIVEN TO THE dURY. DO YOU WANT IT? 

9 MR. CHIER" YES. 

10 THE COURT" REFUSED. 

11 ALL RIGHT. NEXT? ALIBI, DATE CERTAIN FIXED 

12 BY THE PROSECUTION. WHAT IS THAT, 26? 

18 MR. WAPNER" THE DEFENDANT OFFERED AN ALIBI. 

14 THE COURT" THE JURY DETERMINES WHETHER OR NOT AN ALIBI 

15 ~AS BEEN GIVEN. THAT WILL BE REFUSED.    ~OU DON’T HAVE TO 

!6 ARGUE TH~S. 

17 ."~R. ~HiER" WE ~E ENTITLED TO HIS AS ~. MATTER 

18 LAW. 

!9 THE COURT" ALL RIGHT. 27 IS REFUSED, TOO. 

20 MR. CH!ER" WITHDR,LWN. 

21 THE COURT" WHICH? 

22 ’,’~ C~E~" 2-. 

23 MR. BARENS" YOU CAN’T REFUSE THAT. WE HAVE WITHDRAWN 

24 IT. WHAT WAS THE REASON YOU ARE SAYING YOU HAD LEFT 26? 

25 MR. CHIER" IT WAS REFUSED. 

26 T~E COURT" ALL RIGHT. 28? 

27 MR. CH]ER" THIS ~S ESSENTIALLY OUR GRENADOS. 

2B THE COURT" HAVE YOU GOT THE CITATION? 



I MR.    CHIER" THIS    !S    THE C!TATION THAT    TALKS ABOUT THE 

2 ALIBI. THAT IS WHERE THE ALIBI LAW WAS TAKEN FROM. 

8 BUT IN TERMS OF THE FORMULA, WE ARE ENTITLED 

4 AS YOUR HONOR KNOWS, TO A GRENADOS OR SEARS INSTRUCTION ON 

5 OUR THEORY OF THE DEFENSE. 

6 THE COURT"    YES.     I KNOW.    YOU HAVE GIVEN A THEORY 

7 OF THE DEFENSE,    THAT IS ALIBI, THAT YOU WEREN’T THER= AT 

8 ALL. 

9 ALL RIGHT. I WILL DENY 28. 

10 MR. BARENS"    WHY IS THAT, YOUR HONOR, 28? 

!I THE COURT’ I WON’T GIVE A WHOLE, LONG -- CALJIC 

12 CONSIDERED ALL OF THE DECISIONS AT THE TIME THAT THEY WERE 

13 TO BE G|VEN. 

!4 I WAS ON THE BAJI COMMITTEE BUT NOT ON THE CALJIC 

15 COMMITTEE. 

16 W ,,~l’H"- THEY DO, AND -- WHAT WE DID hAS CONS~DERi 

;7 ALL ThE DECIqIC"~~     ~ AN,..,," =v_RYTH]~-"=         NG     THAT HAD ,---~N~" ’ EFF-Z"T~, A~ ALL 

~8 ON WHAT SHOULD BE GIVEN TO THE dURY. 

!9 TH!S CASE iS -- IT IS 93 CAL.A~P. A,LD THEY 

20 DECIDED THAT THE JURY -- WELL,, THAT THIS IS A SUFFICIENT 

2~ INSTRUCTION. WE ~AVE PUT THJS IN. BUT WE ARE NOT PUT"ING 

22 THAT it~ ALL T’~AT 1¢ ARGU~,I=~’T 

23 

24 

25 

26 

27 
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I MR. BARENS: ALL RIGHT. 

2 THE COURT: AND THIS IS AN OLD CASE. 

3 MR. BARENS: ALL RIGHT, YOUR HONOR. 

4 THE COURT:    I HAVE GOT THIS ALIBI INSTRUCTION OF 450 

5 AND THAT INCORPORATES THIS THAT YOU HAVE NOW IN YOUR NO. 29. 

6 MR. CH]ER: WITHDRAW THAT, YOUR HONOR. 

7 THE COURT: I HAVE GOT THIS. 

B MR. BARENS: I WOULD THINK THAT 30 GETS INTO AN AREA THAT 

9 WE SHOULD HAVE IN FRONT OF THE JURY. 

10 MR. CHIER: IT ]S ABSOLUTELY CRITICAL TO THE DEFENSE. 

11 MR. BARENS: WHICH IS THE BURDEN OF PROOF. 

12 MR. CH|ER: THE BURDEN OF PROOF IS NOT CONTAINED IN 

18 CALJIC, AND THE JURY HAS TO BE INSTRUCTED ON IT AND THIS IS 

14 THE CORRECT STATEMENT OF THE LAW AS TO THE BURDEN OF PROOF 

15 ~ITH R~SPECT T:) ALIBI. 

16 THE COURT: TH!S IS A FORMULA INSTRUCTION THAT I DON’T 

17 LIKE. 

18 MR. BARENS" YOUR HONOR, WE NEED SOME INSTRUCTION ON 

19 BURDEN OF PROOF ON AL!BI. 

20 THE COURT; WHAT IS THE RULE ON THAT? DO Y0d HAVE 

21 ANYTHING ON THAT? 

22 t4k. WAPNER; ~ At4 oUST C4ECKING SOt.’~THING. 

23 450 COVERS THIS. IT SAYS: 

24 "THE DEFENDANT IN THIS CASE HAS 

25 INTRODUCED EVIDENCE FOR THE PURPOSE OF SHOWING 

26 THAT HE WAS NOT PRESENT AT THE TIME AND PLACE OF 

27 THE COMMISSION OF THE ALLEGED OFFENSE FOR WHICH HE 

28 IS HERE ON TRIAL. IF, AFTER A CONSIDERATION OF ALL 
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I OF THE EVIDENCE, YOU HAVE A REASONABLE DOUBT THAT 

2 THE DEFENDANT WAS PRESENT AT THE TIME THE CRIME 

3 WAS COMMITTED, HE IS ENTITLED TO AN ACQUITTAL." 

4 WHICH BASICALLY SAYS THAT THE ONLY BURDEN THE 

5 DEFENDANT HAS IS TO RAISE A REASONABLE DOUBT. 

B MR. CHIER:    IT DOESN’T SAY THAT SPECIFICALLY. 

7 THE COURT:    ALL RIGHT, I WILL REFUSE THAT. 

8 ALL RIGHT, NEW NO. 31, BURDEN OF PROOF: 

9 "NEITHER FALSE STATEMENTSOF THE DEFENDANT, 

!0 IF THERE WERE ANY NOR SUSPICIOUS CIRCUMSTANCE ARE 

11 TO SUPPORT A VERDICT OF GUILTY IN A CRIMINAL 

12 CASE . " 

13 THAT WILL BE DENIED. 

14 AND 32 WILL ALSO BE DENIED. 

15 ALSO TALK!’,} L~’,JUT SUSPICION A~AIN, THAT iS 3~, 

!6 THAT IS DENIED. 

17 "4R. SAREXS: ONE v~VEHT, YOLiR HO’~OR. 

18 (UNREPORTED COLLOQUY BETWEEN ,MR. BARENS 

19 AND MR. CH]ER.) 

20 

21 

22 

24 

25 

2B 
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1 THE COURT" "BURDEN OF PROOF -- PREPONDERANCE OF 

2 SUSPICION IS INSUFFICIENT TO CONVICT," WE HAVE ALL OF THOSE 

3 INSTRUCTIONS IN CALJ!C WHICH COVER ALL OF THESE SUBJECTS WHICH 

4 YOU HAVE HERE IN DETAIL. 

5 "BEFORE YOU CAN LAWFULLY CONVICT, YOU 

6 MUST BE CONVINCED OF THE DEFENDANT’S GUILT BEYOND 

7 ALL REASONABLE DOUBT." 

8 WE HAVE GOT THAT, HAVEN’T WE? 

9 MR. BARENS: YOUR HONOR, WE ARE MOVI~.~ QUITE QUICKLY. 

10 I AM STILL ON 31. YOUR HONOR, THERE ARE FALSE STATEMENTS OF 

11 THE DEFENDANT THAT WERE ALLEGEDLY SHOWN TO THE JURY. THE FALSE 

12 STATEMENT PORTION OF THIS SHOULD NOT BE USED BY THE JURY TO 

18 SUPPORT A CONVICTION. 

14 THE FACT THAT HE MADE A FALSE STATEMENT ALLEGEDLY 

!5 ABOUT THE KNOWLEDGE OF THE 2EVEN PAGES IN AX3 0= ITSELF, I 

!6 THINK, WE NEED AN INSTRUCTION THAT THE FACT HE MADE A FALSE 

~7 STATEMENT IN AN INSTANCE 1S NOT SUPPORT FOR A CONVICT!ON. 

18 THE COURT: ALL RIGHT. 

19 MR. WAPNER: 1T IS CONTRAD|CTORY TO ANOTHER INSTRUCTION 

20 THE COURT HAS ALREADY INDICATED IT IS GOING TO GIVE, WHICH 

21 IS 2.n~. 

22 T~E CO~R~:    ALL R~GH~, 32, THAT W~LL ~= <:=USED. 

23 NOW 34 -- 

24 MR. CHEER: 31 IS REFUSED? 

25 THE COURT: YES. 

26 MR. CHIER: 32 ~S REFUSED? 

27 THE COURT: YES. 

28 34 IS REFUSED. 
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5. I 33 COMES AFTER 34 HERE. 

2 MR. BARENS" COULD YOUR HONOR SLOW DOWN. I HAVEN’T SEEN 

3 THAT BEFORE. 

4 MR. WAPNER" I DON’T HAVE A COPY OF 34. 

5 MR. BARENS" HERE. 

B THE COURT" THE ORDER IN WHICH IT WAS PUT, 34 COMES 

7 BEFORE 33 !N THE ORDER IN WHICH IT WAS PUT IN. 

8 MR. ~A~NER" 34, TO ME, IS CONFUSING AND. IT IS 

9 INCONSISTEi~T WITbl THE INSTRUCTION THAT THE COURT IS GOING TO 

10 GIVE ON REASONABLE DOUBT. I DON’T THINK IT SHOULD BE GIVEN. 

11 MR. BARENS" ARE WE GOING TO ELIMINATE SOMEHOW ON THE 

12 REASONABLE DOUBT INSTRUCTION THAT IS GIVEN, DO WE REFERENCE 

13 OUT THE WORDS "STRONG SUSPICION BY CONTRADICTION"? 

14 THE COURT"     THERE ARE HUNDREDS AND HUNDREDS OF DECISIONS 

i5 D£#LI’~" W ,,    n~ Nu ~-~    ,- ~R     ~R OR #NY Ui~ER. TYPES OF 

16 MADE    BY JUDGES     IN    CONNECTION    WITH    THEM    IN    DISCUSSING    THE 

17 QUESTtO"2 ~, ~’ qE [~C) NOT ~I~’~’~ THAT ~VERY qIb, GLE ONE Ob THOSE 

18 HAVE TO TAKE THE FORM OF AN INSTRUCTION. 

19 MR. BLRENS" ] UNDERSTAND THAT. 

20 T~E CO~uRT T~E CALorIC COMMITTEE HAVE EXTRAPOLATED FROM 

21 EVE~’YTH!~G T~T HAS BEEN DECIDED, THAT WH!C~ T~EY FELT WAS 

23 SOME UNUSUAL CIRCUMSTANCES WHERE AN ADDITIONAL INSTRUCTION 

24 MAY BE REQUIRED. 

25 NOW, I DOUBT VERY, VERY SERIOUSLY THAT IT WAS EVER 

26 INTENDED BY THE CALJIC COMMITTEE TO HAVE INSTRUCTIONS OF THE 

2~ KIND HERE THAT HAVE BEEN INDICATED. 

2B DID ANY ONE OF THOSE DECISIONS SAY THAT THIS 



I INSTRUCTION IN THAT FORM MUST BE GIVEN? 

2 MR. BARENS: MR. CHIER, ON RESEARCHING THAT, WHAT DID 

3 WE GET ON THAT REDMOND CASE? 

4 MR. CH]ER: WE ARE ENTITLED TO INSTRUCTIONS, TAILORED 

5 INSTRUCTIONS, FORMULA INSTRUCTIONS, AS YOU CALL THEM, ON OUR 

6 THEORY OF THE CASE. 

7 THE COURT: YES, BUT THE INSTRUCTION ALWAYS APPEARS IN 

8 CALJIC UNLESS THERE IS SOMETHING PECULIAR ABOUT IT. 

9 MR. CHIER: CALJIC CAN’T GIVE US A THEORY OF THE CASE 

10 ]NSTRUCT!ONS BECAUSE EACH CASE IS DIFFERENT, YOUR HONOR, AND 

11 THERE IS A PROLOGUE iN CALJIC WHICH SAYS THAT THE COURT IS 

12 ADMONISHED TO GIVE THE FORMULA INSTRUCTION. 

13 THE COURT: I DON’T THINK THERE IS ANY NECESSITY FOR 

14 DOING THAT BECAUSE THIS IS REPETITIOUS. 

15 NOW LOOK AT 33: 

16 "BEFORE YOU CAN LAWFULLY CONVICT THE 

~7 DEFENDANT YOU MUST BE CONVINCED OF HIS GUILT TO 

18 A MORAL CERTAINTY AND BEYOND ALL REASONABLE 

19 DOUBT. " 

20 THE INSTRUCTION ON REASONABLE DOUBT CONTAIXS ALL 

21 OF TH I S. 

22 M~. CblE~:    ALL R~GHT, B~-T -- 

23 MR. WAPNER: NOT ONLY DOES IT CONTAIN IT BUT THE COURTS 

24 ARE VERY, VERY CAREFUL TO SAY THAT ANY DEVIATION FROM THE 

25 STANDARD REASONABLE DOUBT INSTRUCTION IS ERROR. 

26 MR. CHIER: IT IS NOT A DEVIATION FROM IT. 

27 IT IS JUST AN AUGMENTATION OF IT. THE REASONABLE 

28 DOUBT INSTRUCTION DOESN’T COVER EVERY ASPECT OF REASONABLE 
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1 DOUBT. 

2 COULD I SEE VOLUME 1 OF CALJIC, PLEASE, MR. WAPNER, 

3 MR. FREDERICK NATHAN WAPNER? 

4 HR. WAPNER: ALSO, THIS INSTRUCTION 33 HAS LANGUAGE THAT 

5 IS NOT IN THE OTHER INSTRUCTION, WHICH TALKS ABOUT BEYOND ALL 

6 REASONABLE DOL;BT AND IT IS TANTAMOUNT TO GIVING A SECOND 

7 ArID D]FFERENT INSTRUCTION ON REASONABLE DOUBT AND THERE 

8 A GREAT CHA,~CE OF CONFUSING THE JURY. 

9 THE COURT: i AM GOI~G TO REFUSE IT. 

!0 
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I THE    COURT" 35? THAT HAS OTHERWISE    BEEN GIVEN. THE 

2 CIRCUMSTANTIAL EVIDENCE INSTRUCTION IS 201 OR 202 OR 20~. 

3 MR. CHIER" WITHDRAWN, YOUR HONOR. 

4 THE COURT" ALL RIGHT. 

5 MR. CH]ER" AS WELL AS 36. NO. WAIT A MINUTE, WAIT 

6 A MINUTE, WAIT A MINUTE. 

7 MR. BARENS" ] LIKE 36. 

8 MR. CH]ER" THAT WAS A MISTAKE. 

9 MR. BARENS" WE WOULD LIKE A RULING ON 36. 

10 MR. CH]ER" 35 IS WITHDRAWN. 36 IS NOT WITHDRAWN¯ WE 

11 WANT 36. 

12 THE COURT" REFUSED.    36 IS PART OF THE MORAL CERTAINTY 

13 BEYOND A REASONABLE DOUBT INSTRUCTION.    THAT IS THE INSTRUCTION 

14 ON REASONABLE DOUBT AND THE DEFINITION. 

15 MR W#~’~ " ~ ¯ ~ .... R WELL, 36,~S ALSC~ GRO~<I-~-Y    ;;~AIS~ EADING~               ~s=rA~’q~E 

16 IT SAYS THAT THE ACCUSED AND NO OTHER PERSON COMMITTED THE 

]7 CR]~<E. 

18 DOES THAT MEAN THAT IF HE DID IT WITHBODY ELSE, 

19 THEY ARE SUPPOSED TO FIND HIM NOT GU/LT¥? 

20 MR.. B&RENS" THAT IS OBVIOUSLY NOT -- 

2i TH~ CO .... ’RT" WHAT DO ~’OU MEAN~. 

22 t4R. WARNER " T~AT ] S WHAT T~E LA’,}~AGE SLvS. 

23 MR. BARENS" 1T IS OBVIOUS TO ME. 

24 THE COURT" ALL RIGHT. NO. 37, PROOF INDEPENDENT OF 

25 ADMISSION OR CONFESSION IS REQUIRED. WE HAVE GIVEN THAT 

26 BEFORE, HAVE WE NOT? 

27 MR. BARENS" NOT THIS SPECIFICALLY. 

28 THE COURT" NOT THIS LANGUAGE BUT IN EFFECT, WE HAVE 
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[6-2         I    GIVEN THIS. 

2 MR. WAPNER" YOU HAVE, WITHOUT THE ARGUMENTATIVE 

8 LANGUAGE THAT THEY PUT IN HERE. THIS IS EXACTLY COVERED BY 

4 THEIR INSTRUCTIONS THAT YOU ARE GOING TO GIVE. 

5 THE COURT" THEN, THERE IS THE POSSIBILITY OF FABRICATED 

6 TESTIMONY WHICH MIGHT WRONGFULLY ESTABLISH THE CRIME -- THAT 

7 IS ALL ARGUMENT. 

~R~ NT 8 MR. WAPNER" THIS IS ~’ fUME . 

9 THE COURT" ALL R~GHT. THAT W!LL BE REFJSED. 

10 MR. WAPNER" THAT IS ALSO COVERED BY OT~ER INSTRUCTIONS 

11 THAT TELL THEM HOW TO EVALUATE CREDIBILITY. 

12 THE COURT" YES. 

18 MR. BARENS" HOW ABOUT THAT? 

14 THE COURT" POLICE OFFICERS’ TESTIMONY -- 

15 MR. B~RE~;S" YES, YOUR ~ONOR. 

16 THE .... -"juRT" THAT JS ALSO COVeReD= = BY          r, THER INSTRUCI ]ONS- 

17 t<R. WAPNER" THrUm,, ~,~ 1¢~ AI_SO LANGUAGE                          ,~N     ,~=RE_ ABOUT THE 

18 AVERAGE WITNESS. WHO IS THE AVERAGE WITNESS? 

19 MR. BARENS" THE AVERAGE NON-POLICE OFF~ER. 

20 MR. CHIER" YES~ SUCH AS AN IMMUNIZED 

31 THE COLiRT" ~=NIED 

23 THAT WILL BE REFUSED. 

2~ TESTIMONY WHICH YOU BELIEVE GIVEN BY ONE WITNESS -- 

25 WE HAVE SUCH AN INSTRUCTION. 

26 MR. BARENS" WAIT A MINUTE. COULD WE JUST HAVE A MOMENT? 

27 (PAUSE.) 

28 THE COURT" 41, ISN’T THAT EXACTLY THE S’~dM~E AS THE ONE 
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I THAT WE ARE ALREADY GIVING? 

2 MR. WAPNER: IT SHOULD BE 227. 

3 THE COURT" YES IT IS. 

4 MR. BARENS" JUST A MOMENT, YOUR HONOR. 

5 THE COURT" GO AHEAD. 

6 (PAUSE.) 

7 MR. BARENS" THANK YOU. 

¯ " ~ ’ SAME TESTIMONY 
8 THE COURT 227 IS EXA.~T,_Y THE AS 41, . 

9 WHiL. H xrOu BELIE E G]’TEN ~’ ON~ WITNESS iS SUFFICIENT =OR THE 

!0 PROOF OF ANY FACT. 

11 MR. CH]ER" WELL, WE TALKED ABOUT THAT EARLIER. ! WAS 

12 GOING TO WITHDRAW IT, MR. WAPNER -- 

13 THE COURT" ALL RIGHT. 

14 MR, WAPNER" WE DIDN’T TALK ABOUT iT, 

15 THE CO!~qT" .ALL RIGHT.    THE NEXT ONE?    THAT ONE !S 

16 REFUSED. 42. 

!7 43, T~A:- IS OTHERWISE GIVEN. THAT IS 

18 A~_L RIGHT.    NOW WE COME TO M~.r~DER DEFINED. 

19 ARE ON THE SUBJECT NOW OF MURDER. 

20 
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1 MR. BARENS" ARE WE, YOUR HONOR?    MURDER? 

2 THE COURT" YES, MURDER. 

8 MR. BARENS" WHOSE MURDER? WHOSE MURDER IS IT? 

4 THE COURT" THIS IS ONLY AN ASSUMPTION THAT MURDER WAS 

5 COMMITTED AND THE ASSUMPTION IS THAT THE DEFENDANT COMMITTED 

6 THE MURDER. 

7 MR. BARENS" I WAS JEST!NG A BIT, MYSELF. I HAD HOPED 

8 THAT THIS HAD BEEN A LONG .~CCIDENT CASE. IN ANY EVENT, WHAT 

9 NUMBER JS THIS? 

10 THE COURT" WAP~’~ER’q 8 

11 HE IS CHARGED IN COUNT I -- 

12 MR. WAPNER" RIGHT. 

13 MR. CHIER" REQUESTED AND GIVEN AS REQUESTED? 

14 MR. BARENS" WE WOULD LIKE THAT ONE, TOO. 

16 MR. BARENS" YEg, YOUR HONOR. 

~7, TH=,_ COURT’. b’ ’RDER.,~.          ~,n~=INED?    Y~.     WHAT ABOI’-~ "-~S~ 2. LANK 

18 THE KILLING WAS DONE W]T~ MALICE AFORETHOUGHT DURING TP, E 

19 COMMISSION OF A FELONY IN~= ._ ~._R=NTLY DANGEROUS TO HUM.~N 

20 WHAT 1S YOUR THEORY? 

2! MR. WAPNER" HE IS AT THE BOTTOt~I OF 810. 

22 T~.E COU~T" T~,:- :::;£SN~T BELgN~ IN THERE, DC, E~ 

23 MR. WAPNER" MAY I dUST HAVE A MOMENT? BECAUSE THERE 

24 IS ALSO AN INSTRUCTION IN HERE ON FIRST DEGREE FELONY MURDER. 

25 THE COURT"    THAT THE KILLING WAS DONE WITH MALICE 

2B AFORETHOUGHT? WHERE IS THE FELONY? 

27 MR. BARENS"    NOT IN 26 YEARS HAS HE SEEN A MISDEMEANOR 

28 MURDER. 
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I MR.    WAPNER         NO I    THINK FOR THE    PURPOSE OF THESE 

2 INSTRUCTIONS, JUST THE MALICE AFORETHOUGHT IS WHAT IS 

3 APPROPRIATE. THERE IS AN INSTRUCTION ON FELONY MURDER WHICH 

4 IS 821_. 
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I THE COURT: ALL RIGHT, WHAT WE WILL DO ON 810 IS STOP 

2 WITH "MALICE AFORETHOUGHT," IS THAT IT? 

8 MR. WAPNER: YES. 

4 MR. CHIER: STRIKING FROM THIS "IN ORDER TO PROVE" THROUGI 

5 "HUMAN LIFE"? 

6 THE COURT: YES OR "OCCURRED DURING THE COMMISSION OR 

7 ATTEMPT TO COMMIT A FELONY INHERENTLY DANGEROUS TO HUMAN LIFE." 

8 MR. WAPNER: IT IS IN THE BOTTOM PARAGRAPH. 

9 THE COURT: LATER ON, THEY TALK ABOUT FELONY MURDER. 

10 MR. CHIER: OKAY.    WE ARE NOW ON Rl1? 

11 THE COURT: 811 IS "MALICE AFORETHOUGHT." 

12 MR. CHIER: 1S THAT THE ONE YOU ARE ON NOW? 

13 THE COURT: YES. WE STOP WITH "MALICE IS IMPLIED WHEN 

14 THE KILLING RESULTS FROM AN INTENTIONAL ACT INVOLVING A HIGH 

!5 DEGREE OF PROBABILITY THAT IT W!LL RESULT IN DEATH, WHICH AC 

!6 IS DONE FOR A BASE, ANTISOCIAL PURPOSE AND WITH A WANTON 

17 DISREGARD FOR HL!t~AN LIFE" AND YO~ STOP THERE HOP WHEN THE 

18 KILLIr~G RESULTS FROM ,AN INTENTIONAL ACT, THE NATURAL 

~9 CONSEQUENCES OF WHICH ARE DANGERCUS TO LIFE" AND SO FORTH, 

20 AND STOP THERE. 

2~ HOW ABOUT THE BRACKETED PORTION? 

22’ MR. WA~’T~ER’ THE LAST 

23 THE COURT: YES. 

24 MR. WAPNER: I THINK THAT THAT SHOULD STAY IN, 

25 MR. CHIER: ARE YOU ASKING FOR THE 1979, MALICE 

26 AFORETHOUGHT? 

27 MR. ~APNER: YOUR HONOR, | THINK THERE IS A PAGE 

28 MISSING FROM THAT 811 INSTRUCTION, AT LEAST IT IS MISSING FROM 
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I MY PACKET. 

2 THE COURT" ON WHAT? 

3 MR.. WAPNER" 811 HAS TWO PAGES AND I THINK I HAVE ONLY 

4 PROVIDED YOU WITH ONE. 

5 MR. CH]ER" THE SECOND PAGE APPEARS TO BE THE ’79 

6 PROVISION OF 8.20. 

7 THE COURT" 811, YOU ARE TALKING ABOUT? 

W .... ~_R YES, 81! 8 MR. ’"P’ ~ " 

9 ,"!,L~Y~E WE CA~ HAVE THE CL___,RK BRING US THAT SECOND 

10 PAGE. 

11 1 APOLOGIZE TO THE COURT.    THERE IS A 

12 REVISION. 

13 THE COURT"    THERE IS A ’84 REVISION. 

14 MR. WAPNER" NO, IT IS A ’83 REVISION¯ IT WAS PRIN~,ED 

15 1N I~4 

16 DO YOU HAVE A ’84 REViSIOX? 

18 MR. WA~’-R"~ ,= BUT AT THE TOP IT SAYS "’83 REVISION." 

19 THE Cr)bRT" THAT IS THE ONE WE’ ~ 

20 MR. WAPNER" MA.~’B~ I CAN               ~ GET IT FROM, T~.E CLERK~ 

2! THE SECOND,’c’~’-,-..:E. 

22 THE. LL,_ :- . ,      ~.::,~ _ ]c ..... ;’,;!~ ’~F’2 ..... ,,~ -: ~_--_-, 1~ 

23 MR. WAPNER" YES, THERE IS BECAUSE THERE ARE TWO MORE 

24 PARAGRAPHS AFTER THE LAST BRACKETED ONE. 

25 THE COURT" YES, THAT’S RIGHT. 

26 MR. WAPNER" MAY I HAVE JUST A MOMENT? 

27 THE COURT" YES, GET THE 811 REVISION. 

2B (PAUSE IN PROCEEDINGS.) 
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I THE COURT" ALL RIGHT. 

2 MR. CHIER" DID YOU GET A SECOND PAGE, WHAT DOES IT SAY? 

8 (PAUSE IN PROCEEDINGS.) 

4 MR. CHIER" IT SAYS DON’T USE IT AS A FELONY-MURDER 

5 INSTRUCTION. 

6 THE COURT" YES. 

7 MR. WAPNER" THERE ARE TWO THEORIES, COUNSEL-- 

8 MR. CHIER" WHAT? 

V~I ~ [" ’ ~ ~ R. O ~ WHICH THIS COULD BE A FIRST [)EGREE 9 MR" ’ .... ---- ---- 

t0 MURDER AND FELONY--MURDER tS ONLY ONE OF THEM" 

11 MR" CHIER" WHAT HAPPENS IF IT lS ---- SO YOU ARE ENTITLED 

12 TO USE 1T IN ANY CASE WHERE THERE IS A FELONY--MURDER, IF You 

13 CHARGE SOMETHING ELSE? 

14 WHAT IS THIS OTHER THEORY? 

15 ~.,.~’R . ~’~’t #, :R-_ .... 
Tk~T~ IT .... IS A DELf BFRATE., PREMEDITATED MURDER 

!6 IT IS LIKELY =~:,T IF THEY ARE GOING TO FIND 1T 1S A DELIBERATE 

17 MURDER, THEY ,z.~E ALSO GOING TO FIND FELONY-MURDER BUT IT IS 

18 POSSIBLE THEY WON’T. 

19 THE r~, ’RT" AI 1 R~GHT 

¯ ~.-,r~:_< ~1~ ~K~TED PARAGRAPH THAT ST~KTq 20 MR : ...... -~" q" THE BRA~,~ 

21 "W~EN IT IS SW?;~’~4" 12 GOING TO BE GIVEN AS WELL AS THE LAST 

22 TWC p,LI~,LGR/-:’~_ 2", THE S~{ZC, T~D P2,GE. 

23 THE COURT" WHICH ONE ARE YOU TALKING ABOUT NOW? 

24 MR. CHIER" 8.11. 

25 THE COURT" 820? 

26 MR. WAFNER" NO. I    AM TALKING ABOUT 811. 

27 THE COURT" ! DON’T THINK WE NEED THAT, DO WE? 

28 MR. WAPNER" WH|CH? 
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1 THE COURT" THE    BRACKETED PARAGRAPH. 

2 MR. WAPNER" WELL, WHICH ONE? 

3 THE COURT" WELL, NO.    THAT GOES OUT, TOO, DOESN’T IT? 

4 MR. WAPNER" WHICH ONE ARE YOU TALKING ABOUT, JUDGE? 

S THE COURT" I AM TALKING ABOUT 811. 

6 MR. WAPNER" WHICH BRACKETED PARAGRAPH? 

7 THE COURT" AT THE BOTTOM OF THE PAGE, THE FIRST PAGE. 

.... ~ ¯ ; .... SHOULD P,E iN 8 MR. W~r~N~_R I THINK -,-t-,AT ~ ¯ 

9 THE COURT" ALL RIGHT, 1 WILL LEAVE THAT IN. 

10 MR. WAPNER" AND THE TWO PARAGRAPHS ON THE SECOND PAGE 

1! WILL ALSO BE GIVEN? 

12 THE COURT"    YES, ALL RIGHT. 

13 THE NEXT ONE IS 821. 

14 MR. CHIER" 821? 

15 WHnT HA~XED TC 820? 

16 THE COURT" 82:1, WE ~UST HAD THAT. 

17 ~R, CHIER" l THOUGHT WE JUST HAD 81i. 

18 Tr~E COURT" b,O 820 

19 

2O 

21 

22 

23 

2,4 

25 

26 

27 

28 
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I MR. CHIER"    I MUST HAVE BEEN ASLEEP AT THE SWITCH. 

2 WHAT HAPPENED WITH 820? GIVEN AS REQUESTED? 

3 MR. BARENS: YES, INCLUDING THE BRACKETED PARAGRAPH. 

4 THE COURT" THE BRACKETED PARAGRAPH. THE OTHER ONE? 

5 MR. BARENS" IT WAS IN 811. ALL R~GHT. 

6 THE COURT" ALL RIGHT. FIRST DEGREE FELONY MURDER. 

7 THAT IS 8217 

8 MR. WAPNER~ IT SHOULD BE ROBBERY ~N THE B~_,~,NK SPOT 

9 MR. C!~IER" DON’T YOU HAVE TO MAKE AN ELECTION AT THIS 

10 POINT OF ’WHAT YOUR THEORY IS? 

11 THE COURT" WELL, YOU MADE IT FOR HIM. YOU MADE A 

12 MOTION TO CUT OUT FINANCIAL GAi’v 

13 MR. CHIER" BUT IT IS EITHER -- 

!4 MR. WAFNER" NO. 

15 THE COLRT" EITHER WHZ-? 

16 MR. ’ .... ~ " - ,,,~. NER THAT ! i IS DELIBERATE .AND PREMEDITATED 

!7 MURI’;~R OR iVURDER ]b,,; THE COURSE C’-- A ROBB. ERY. THERE IS NO 

18 REQUIREMENT THAT THERE BE AN ELECTION MADE. 

19 MR. B#RENS" ] THI%K T,~AT TO CUT CUT =~F FINANCIAL 

20 r~’~N¯ WAS A GOOD THi~--,~     ~" r~GE 

~,,= COURT ~CI’I~ L’,’    i~=R~ WAS /: Fi .... :Z,L GAIN 

22 TdE~ i~-~, E’,,’]-:-".r=.,__ H~_PE -~;--                        ."’..:~- ~.. -.,’= ~_~’ =~ --=v_ -,"~.. ~EL~_=.’E~ 

23 THAT    IT WAS DONE    FOR    FINANCIAL GAIN.    IT WAS TO GET THAT 

24 MILLION FIVE HUNDRED THOUSAND DOLLARS. 

25 THE ROBBERY CONSISTS OF A STEALING OF    THE    CHECK 

2B FOR THAT AMOUNT. BUT    THE    FiNANC|AL GAIN    IS CASHING    IN ON 

27 THE CHECK. 

28 MR. CHIER" WELL, THAT IS SUBSUMED BY ANY ROBBERY, 
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1 THE FINANCIAL GAIN ASPECT. 

2 THE COURT: NOT NECESSARILY. 

8 MR. WAPNER: WELL, IN ANY EVENT, IT IS IRRELEVANT AT 

4 THIS POINT. 

5 THE COURT: ANYWAY, SPECIFIC INTENT TO COMMIT ROBBERY. 

6 IS THAT IT? 

7 MR. CH]ER: THEY H#VE ASKED THAT ROBBERY BE PUT IN 

8 T~E BLANK. 

r~, , ~=m=, ROBBERY. 9 THE ,~L,~,RT I,.~T IS WHAT WE HAD IN ~ ’~- 

10 MR. WAPNER: RIGHT. 

11 THE COURT: ALDER AND ABETTOR? 

12 MR. CHIER" HERE, AN ELECTION IS REQUIRED.    YOU HAVE 

13 TO TAKE A POSITION WHETHER HE IS A PRINCIPAL OR AN AIDER 

14 AND ABETTOR. 

15 WE CANTT GO TO A~UMENT WITHOL~T KNOW~tqG THAT. 

16 MR, WAPIIER: SURE YOU CAN. YOU CAN GO TO THE JURY 

!7 NOT KNOWING. THAT lS FOR T~EM TO DECIDE. 

t8 THE COURT: AS LONG AS iT IS WITHIN THE PARAMETERS 

!9 OF THE EVIDENCE, YOU HAVE ]0 GIVE THEM ALL. ALL RIGHT. 

20 HAVE YOU GOT ANY INSTRUCTIONS ON ]DEt~TIFICAT!ON? 

21 MR. WAP!~ER: YES. IT iS A SPECIAL THAT WE SUBMITTED 

22 -=RE , 

23 THE COURT: WHERE? WHICH ONE 1S IT? 

24 MR. WAPNER: I GAVE IT TO YOU THIS MORNING. 

25 THE COURT: WELL, THIS ONE, YOU MEAN? 

26 MR. WAPNER: PEOPLE’S SPECIAL INSTRUCTION NUMBER I. 

27 MR. BARENS: A MOMENT? 

28 (PAUSE.) 
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1 MR. CHIER" ARE WE ON 827 NOW? 

2 THE COURT: 880. 

3 MR. CHIER" 827 WAS GIVEN ALREADY? 

4 THE COURT" THAT IS FIRST DEGREE FELONY MURDER, AIDING 

5 AND ABETTING. 

6 MR. CH]ER" WAS GIVEN AS REQUESTED? 

7 THE COURT" YES. 

B MR. CHI~R’~ 8~0~      ,,~ .....; 

9 THE COURT. 880, ,r,, Y HAVF ’~~ ~ . "~,~U ONL . _ ONEU ,~.,=~ THAT.     , RIGHT.>. 

10 THEREFORE, YOU CROSS OUI "Or,,E OR MORE OF" AND "POBBER~" IS 

11 THAT RIGHT? 

12 MR. WAPNER" RIGHT. I THINK WE BETTER HAVE IN THERE 

18 IF THE DEFENDANT IS NAMED --"IF THE DEFENDANT HUNT WAS AN 

14 AIDER OR ABETTOR BUT NOT THE ACTUAL KILLER, IT MIGHT BE PROVED 

15 BEYOND,. A        ,,_.~£qC.b, ABL~~           ~ ,_~..~T HE ~"~Ft~=r~, ,,, .... 70 AID IN ,’THE KILLIt’.6, 

16 OF A HUMAN BEING. BEFORE YOU    ARE PERMITTED TO FIND THE 

!7 ALLEGED SPECI/:-L C]RCjt-’£TaNCE OF T.~E =-]RST DEGR~E t4URS, ER -- 

18 THE COURT" IS THAT RIGHT? 

!9 MR. WAPNER’ RIC-~T. 

20 MR. BARENS" YES. 

21 THF COU~r" HOb~ DO YOU ...... TO DES,~ .... "rE "> 

23 MR. WAPNER" ALDER AND ABETTOR. 

24 THE COURT" ALL RIGHT. ALL RIGHT. 

25 AND THEN THE NEXT TWO PARAGRAPHS, I DON’T THINK 

26 APPLY. 

27 MR. WAPNER" DECIDING SEPARATELY AS TO EACH DEFENDANT 

28 THE    EXISTENCE OF THE    SPECIAL CIRCUMSTANCES AND DECIDING 
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8-4 

,,~ I SEPARATELY AS TO EACH SPECIAL CIRCUMSTANCE. 

2 THE COURT" WHERE IS THAT? 

3 MR. CHIER" SECOND PAGE. 

4 THE COURT" ! HAVE NOT GOT A PAGE 2. YES, SPECIAL 

5 CIRCUMSTANCES YES. ALL RIGHT. 

@ NE XT PAGE. 

7 

8 

14 

18 

2O 

23 

25 

28 
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I YOU MUST DECIDE SEPARATELY -- NOW, THAT GOES 

2 OUT. YOU MUST DECIDE    SEPARATELY THE SPECIAL CIRCUMSTANCES. 

3 AND THAT GOES OUT. 

4 MR.    CHIER" SO THIS WILL BE REVIEWED? 

5 MR.    WAPNER" NO. THIS    IS ALL A PART OF THE SAME 

6 INSTRUCTION. 

7 THE    COURT" NO. THE    SECOND PARAGRAPH? THE    LAST 

8 PARAGRAPH GOES    IN. IN ORDER TO FIND THE SPECIAL CIRCUMSTANCES 

9 CHARGED IN THIS ~ SE 

10 MR. BARENS" YES. I AGREE. 

11 MR. WAPNER" THEN THERE IS A THIRD PAGE WHICH IS JUST 

12 TELLING THEM TO INCLUDE IN THEIR VERDICT -- 

13 THE COURT" ALL RIGHT. 

14 MR. BARENS" SO -- 

!5 THE COURT’ IS T~,T A THIRD PAGE? ’YES? 

16 MR. BARENS" YES. 

17 THE COURT" ALL RIGHT. TO FIND THE SPECIAL 

18 CIRCUMSTANCES -- IT MUST BE PROVED THAT THE MURDER WAS 

19 COMMITTED WH[LF THE DEF-~’~ .    ~, _ =,~,~, WAS ENGAGED IN -- THE COMMiqS[r,’, 

20 OF A ROBBERY, ~S THAT RIGHT? 

21 blR. CHIER" ARE YOU JP TO 8.~I.17? 

co 
THE ,~C)URT ~’=~ 

23 MR. CHIER" WOULD YOU TELL US WHAT YOU ARE DOING? 

24 THE COURT" SURE.    YOU CAN DO IT~ YOURSELF. 

25 THE MURDER WAS COMMITTED WHILE THE DEFENDANT 

26 WAS ENGAGED IN THE COMMISSION OF A ROBBERY. 

27 MR. CHIER" YOU HAVE A ROBBERYIN THE FIRST PARAGRAPH? 

28 THE COURT" YES. THE FIRST PARAGRAPH IS ROBBERY, TOO. 
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I MR. CHIER" ROBBERY. AND    IN THE    THIRD PARAGRAPH? 

2 THE COURT" NO. IT GOES OUT ALTOGETHER. 

3 THE MURDER WAS COMMITTED DURING THE IMMEDIATE 

4 FLIGHT AFTER THE COMMISSION AND SO FORTH? THAT DOESN’T APPLY 

5 HERE. THAT GOES OUT. 

6 MR. CHEER" 2 1S OUT? 

7 MR. ~,’APNER" NO. 2 IS !N. 

8 THE COURT" 3, ROBBERY, GOES IN. 

9 MR. CHIRR" ] DON:T THINK -- 

10 THE COURT" THE MURDER WAS COMM!TTED IN ORDER TO C~.RRY 

11 OUT OR ADVANCE THE COt4M]SS]ON OF THE CRIME OF ROBBERY. 

12 MR. CHIRR" 1 DON’T TH~NK: THAT IS CORRECT, YOUR H,~NOR, . 

13 MR. WAPNER" WELL, THAT HAS TO GO IN BECAUSE IN PEOPLE 

14 V. GREEN, WHICH IS THAT MURDER THAT WAS IN THE COURSE OF 

.~ ~u_ED 7< TH~ RC)BB~Ry BEING IN TH=~ ~’,~OURS-_- 

16 OF A MURDER. THAT IS WHY iT iS IN THERE. 

!7 "~H~ COURT"    TH.’~T’c~ R~GHT.    WE CROSS OUT, "OR TO 

!8 FACILI~-~A~rE, THE ESC~,P=" ~ AND EVADE DETECTION." THAT GOES O,~T. 

~9 

20 

21 

23 

24 

25 

26 

27 

28 
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I MR. WAPNER: YOUR HONOR, 1 THINK THE AVOIDING DETECTION 

2 MIGHT -- WELL, I WOULD JUST ASSUME YOU LEAVE ALL OF THE 

3 LANGUAGE IN AND LET THE JURY DECIDE IT. THE AVOIDING DETECTION 

4 MIGHT CERTAINLY BE PART OF IT. 

5 THE COURT: HOW? HE SAID THE MURDER WAS COMMITTED IN 

6 ORDER TO AVOID DETECTION. 

7 MR. WAPNER: WELL, TO THE EXTENT THAT A PERSON IS GOING 

8 TO ROB SOMEONE THAT HE KNEW AND iF YOU GO TO HIS HOUSE AND 

9 PUT A GUN TO HiS HEAD AND SAY "LEVIN, GIVE ME THE CHECK" AND 

10 THEN HE GIVES THEM THE CHECK AND THEY SAY ’~THANK YOU" AND THEY 

11 WALK OUT AND THEN LEVIN CALLED THE POLICE AND SAYS "GUESS WHO 

12 WAS HERE AND ROBBED ME?" 

13 THE COURT: ALL RIGHT. 

!4 MR. WAPNER: SO I THINK THAT PART SHOULD BE IN. 

15 !~R. CH]ER: T~E ~LANKS WIlL ~E FILLED IN "~OBBERY’’~ 

16 THE COURT: YES. 

!7 MR. £H]ER: AND YOd WiLL STRIKE -- 

18 THE COURT: "ATTEMR~ED.~’ 

19 MR. BARENS: DO WE XAVE zN INSTRUCTION ON W~AT ROBBERY 

20 iS? 

2~ ~R. WAPN~R: IT iS COMi~G. iT IS ~10. 

23 CRIME IS NOT PREVIOUSLY DEFINED." 

24 MR. WAPNER: YES, THAT PART CERTAINLY SHOULDN’T BE 

25 READ TO THE JURY. THAT IS JUST KIND OF AN INSTRUCTION TO THE 

26 COURT. 

27 MR.    CHIER: THE NEXT    INSTRUCTION SHOULD,    THEREFORE,    BE 

2B THE    DEFINITION OF ROBBERY;     IS    THAT CORRECT? 
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I THE    COURT" NO. WE FINISH THE    SPECIAL SITUATION. 

2 MR. CHIER" IT SAYS "GIVE DEFINITION OF CRIME IF NOT 

8 PREVIOUSLY DEFINED." 

4 THE COURT: WE WILL GIVE THIS 910, IT COMES RIGHT AFTER 

5 THAT. 

6 MR. WAPNER: I DIDN’T TRY AND PUT THESE IN ANY SEQUENCE, 

7 j~HER THAN NUMERICAL SEQUENCE. 

¯ WHAI . 8 THE COURT     ALL RIGHT, THAT IS WHAT, IS THAT EIGHT ’ ~-~ 

9 MR. 5ARENS." 883. 

10 MR. WAPNER: 883. 

11 THE COURT: IT IS NOT THERE, IS IT? 

12 MR. WAPNER: THE NL,’,"4BER GOT CUT OFF, 

13 THE COURT: ALL RIGHT, 883. 

14 ALL RIGHT, THE NEXT IS: 

15 "THE DE=-E~D.-~N~ IS CHARGED IN COUNT 

16 W1T~-’ THE ~.RIME OF ROBBERY IN VIOLATION OF SECTION 

17 211 ." 

18 T~ERE IS NO PROBLEM ON THAT, iS THERE? 

19 MR. W,&PNER:    NO. 

20 ’,,,’ r-.,~ * DID "~OU DO WiT~ 883, ARE YOU dUST GOING TO 

No 2! GIVE THE V~.~’LE, ,,.., T~II ’’~. 

~£z T.:’-’~E £.%~’R-: yr_-£,.._                                                         ,.’~’~L_=~ .... THER~ lq A~ "f,, PART THE,:-r_ 

23 DOESN’T APPLY. 

24 MR. BARENS: WE ARE AT 9.10? 

25 THE COURT: PARDON ME? 

26 MR. BARENS: WE ARE AT 9. 10? 

27 THE COURT: YES, 9. i0, ROBBERY. 

28 NOW THE REST IS EASY. 



12608 

I 1702, SEVERAL COUNTS, THE JURY MUST FIND ON EACH. 

2 ALL RIGHT, ON 17.02, CROSS OUT ’~ANY OR ALL" AND 

3 LEAVE "EITHER OR BOTH." 

4 AND YOU WANT 17 . 3 ~ 

5 MR. BARENS" QUITE SO, YOUR HONOR. 

B I BELIEVE YOUR HONOR INDICATED THAT YOU MAY EVEN 

7 GIVEN AN ADDITIONAL COMMENT TO THE JURY. 

8 THE COURT" OH, YES, I AM GOING TO CHAF~GE THAT. 

9 t4R. ~"~=~ S v .... I D OU iNDICATE WHAT YOU M~GHT ,~F 

!0 THE COURT" YES. 

!1 ALL I AM GOING TO SAY IS THAT I HAVE NOT ]NTEXDED 

12 BY ANYTHING I HAVE SAID OR DOF,’E OR BY ANY QUESTIONS I MAY 

!3 ASKED OR BY ANY RULING THAT I MAY HAVE MADE OR ANY DISCUSSIONS 

14 OR DIFFERENCES WHICH MAY HAVE ARISEN BETWEEN COUNSEL, TO 

!5 |NTIMATE OR SUGGEST ~’~T ’~OU SHOULD FIND TO BE THE F~¢TS OK: 

16 ANY d’ ’- <UESTION SUBMITTED TO YOU. 

17 iS THERE LtQ’~’T~ING ELSE YOU WANT ME TO ADD? 

18 MR. BARENS"    OR AN~ BELIEF ABOUT THE GUILT 0R 

i9 OF THE DEFENDANT BY THE 

20 

2! 

22 

23 

24 

25 

26 

27 

28 



12609 

1 THE COURT" I    DIDN’T GIVE THEM ANY    INDICATION    I FEEL 

2 HE IS GUILTY OR NOT GUILTY. 

3 MR. BARENS" WHY NOT JUST SAY THAT, YOUR HONOR? 

4 THE COURT" BECAUSE IT ISN’T TRUE. 

5 MR. BARENS" NO, NO. I AM SAYING THAT JUST TO SAY THAT 

6 AS AN AFFIRMATIVE STATEMENT, THAT NOTHING YOUR HONOR SAID OR 

7 DIDN’T SAY SHOULD BE INTERPRETED. 

8 ~,,~ COURT" YEb,- I~ HAVE NOT INTENDED TO INTIMATE OR 

9 ~UGGE<T .... WHAT YOU S~’,~ULD FiND TO BE A FACT 0’4 ANY ~’I=~u~aTION 

!0 SUBMITTED TO YOU OR THAT I BELIEVE OR DISBELIEVE ANY WITNESS 

11 OR, AS l SAID BEFOR~,    OR HAVE ANY OPINION. 

12 MR. BARENS" ABOUT Tide GUILT OR INNOCENCE OF THE DEFENDAN] 

13 THE COURT" ALL RIGHT. 

!4 MR. BARENS" THANK YOL, YOUR HONOR. 

i5 THE COC~.T AL <]G!<7, 1 WILL ~KE A .N~ E HERE I 

16 HAV~ 1T TYPED ~P RE\.’ISING IT 

~7, i7~1, "Ai~ ~NSTR~rTIONS~,. NOT_., NE~qSAR]Ly~_~               .LPPLiC-’9 

18 MR. BARENS" 17L+0 IS NO PROBLEM, YOUR HONOR. 

19 T~F rC"’RT" ALL R[CHT, ~740 

20 i741. 

........ ~KL~ A,    17~2, I 21 MR. BAF:ENS’ ~4~ CrilER, HAVE YOU ’ ~r..-~ - 

23 MR. CHIER" I    WAS    ON -- 

24 MR. BARENS" WHERE ARE YOU? 

25 MR. CHIER" 1741. 

26 MR. BARENS" DO YOU HAVE ANY    ISSUE WITH 1741? 

27 MR. CHIER" DO    I    HAVE ANY    iSSUE WITH    IT? NO. THAT    IS 

28 LIKE BOI LERPLATE. 
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I MR. BARENS" AND 1742, I BELIEVE, IS THE SAME. 

2 MR. CHIER" IT SAYS "NON-CAPITAL CASE." 

3 MR. WAPNER" IT DOES SAY "NON-CAPITAL CASE" BUT THERE 

4 IS NO USE NOTE THAT SAYS IT SHOULDN’T BE GIVEN EXCEPT IN CASES 

S WHERE THE JURY FIXES THE PUNISHMENT, WHICH THEY DON’T IN THIS 

6 PHASE OF THE CASE. 

7 MR. BARENS" WAIT A MINUTE. MR. CHIER, DO WE HAVE 

8 ANYTH1NG ON T~]S, ONA CAPITAL CASE WHERE THEY ARE SUPPOSED 

9 TO BE TOLD THAT? 

10 MR. CH!ER" ] DON’T TH,:NK THAT IS CORRECT AND I OBJECT 

11 TO IT. 

12 THE COURT" OBJECT TO WHAT? 

18 MR. BARENS" COULD YOUR HONOR PLEASE ADDRESS 17.42, 

!4 SIR? 

T F _ RT SEvENTEE,"~ E:’OINT 15 , H: CGj, . . 

!6 t,4,R. BA,,RE:’,"S " 1 7 . 42. 

:7 COULb ’WE HAVE THE BOOK O~,~ TH,’,S? 

18 MR. h’APiiER" YES. IT DOESN’T IIELP BUT YOU ARE 

19 TO I T. 

20 MR. ’-"-;ER" ’,’,,’E O~,, ir:,::T,~ FOR THE REC:"Rm 

21 THE COU>T" WhAT ,,-,OE~ i ; _ 

~z*- t,!P., ~..:.,::’--_t;’~’ WELL ’~4~-’,’ n~~t’,4’T ~’~,, _ ~:E"-,D IT OR 17.L:" 

23 MR. CH|ER? 

24 

25 

26 

27 
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I MR. CH]ER" THE    QUESTION    IS    -- THE    INSTRUCTION    15 

2 CAPTIONED "JURY MUST NOT CONSIDER PENALTY-NON-CAPITAL CASE." 

3 THE COURT:    IT SAYS "NON-CAPITAL CASE." 

4 MR. WAPNER: IT DOES SAY THAT, YOUR HONOR. BUT I DON’T 

S KNOW THE PRINT DATE -- THE PRINT DATE ON THIS INSTRUCTION 

6 IS 1970. BUT THE QUESTION IS WHETHER THEY CAN CONSIDER 

7 PENALTY OR PUNISHMENT IN THE GUILT PHASE, WHICH IT IS NOT 

8 APPROPRIATE FOR THEM TO DO. THEY CAN ONLY CONSIDER THE 

9 PENALTY IF THEY GET TO THE PENALTY PHASE. 

10 I THINK THAT THiS iNSTRUCTION IS -- THERE IS 

11 NO USE NOTE THAT TELLS YOU ANYTHING. 

12 MR. BARENS: EXCEPT THE CAPTION THAT YOU ARE NOT 

13 SUPPOSED TO USE IT IN A CAPITAL CASE. 

14 MR. WAPNER:    WELL, ALL iT SAYS IS "-NON-CAPITAL CASE." 

15 TH£’f ARE NOT REA~ THE CAPT!0!\. THEY DON’T GET 

16 THAT. 

17 MR. CHIER: WELL, IT SAYS THAT T~]S INSTRUCTION MUST 

18 NOT BE GIVEN IN CASES IN WHICH THE OURY DOES FIX OR 

19 RECOMMEND PUN~ SHMENT. 

20 MR. ~. ,~R BUT qHEY DON’T F~X bR RECOMMEt;D PL!N~S~I= ~ 

2! IN THIS PHASE OF THE CASE. 

22 FIR. CH]ER: WELL, iT DOES!I~T SAY, "[~, THIS PHASE ~= 

23 THE CASE."    IT SAYS "IN CASES." 

24 MR. WAPNER" BUT IN THIS CASE AT THIS STAGE, THEY DON’T 

25 DO IT. IN THIS CASE AT THIS POINT, THEY DON’T FIX PUNISHMENT. 

2~ I THINK IT IS APPROPRIATE. 

27 THE COURT" YES. THAT’S RIGHT BECAUSE OF THE OTHER 

2B OCCASION THEY MENTION THEY HAVE TO FIX THE PUNISHMENT. 



I MR. WAPNER: AT    THE    TIME THEY ARE    DELIBERATING. 

2 THE COURT: THAT’S RIGHT. 

3 MR. WAPNER: ON THIS ONE THEY DON’T. THEY FIX IT LATER, 

4 IF AT ALL. 

5 THEY MAY NOT GET TO THAT POINT OF FIXING THE 

6 PUN ! SHMENT . 

7 MR. BARENS:    WELL, LET’S HOPE SO. 

8 MR. WAPr’~ER: WE DOb~’T ~!dOW WHETHER THEY ARE GOING TO 

9 SE ASKED TO FIX IT. 

10 THE COURT: WELL, ~,~ FACT, WE TOLD THEM SO MANY TIMES -- 

!I MR. BARENS: WHY TELL -HEM THAT AGAIN? 

12 THE COL’,~-’~ , WELL, WE TF_iLD ~T TO THEM. JUST TO REMIND 

13 THEM - - 

14 MR. WARNER: WELL, IT IS ONE THING FOR THE LAWYERS -- 

"~5 THE CO~RT: THEY M__c- ’,S.T CONSIDER THE QUESTIO’,, OF 

16 PENALTY IN DETERMINING THE ~!LT OR INNOCENCE. 

!7 MR.. W.zP~;ER: I THe’.< --z- ~S THE STATE OF THE 

18 MR .... BARFI~q" CA~ i BEG FOR M=RCY"~,~_       . 

19 ThE COLRT: ALL R~G~--. 17~I WE HAVE. 

20 

2~ 

28 

24 

2~ 

27 
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I MR.    CHIER: WE ARE    NOT ALLOWED TO BRING A MODEL OF 

2 THE GAS CHAMBER IN THAT WE ARE GOING TO USE FOR CLOSING 

8 ARGUMENT~ 

4 MR BARENS: PROBABLY WON’T BE PERMITTED, MR. CHIER? 

5 MR CHIER: I AM ON 1742. WHAT HAPPENED WITH 1742? 

6 MR BARENS: IT WILL REMIND THEM ABOUT THE -- 

7 MR CHIER: IS THAT BEING G~VEN? 

8 MR WAPNER: YES. 

¯ ,        ~" ,     ,~D    ALL RIGHT 9 MR CHIER     YES? ~iV~!’~ AS REOUES~ ¯ ¯ 

10 1747 IS BEING GIVEN? 

11 THE COURT:    WAIT A MINUTE. DON’T RUSH ME NOW, WILL 

12 YOU? LET ME GET THESE IN ORDER. 

18 NO. WE DON’T NEED 1747. I NEVER GIVE IT. 

14 MR. WAPNER: I ASSUME THE COURT WILL THEN ONLY GIVE 

15 i747 -- 

16 THE COURT: I AM NOT GOING TO GIVE IT. 

17 MR. WAPNER: IF THEY INDICATE THEY ARE DEADLOCKED AND 

18 THEN YOU BRING THEM OUT? 

!9 THE COURT: YES. 

20 MR. WAPNER: OKAY. 

2! THE COURT: USE OF MULTIPLE VERDICT FORMS? I EXPLAIN 

22 THE VERDICT FORMS TO THEM. I DON~T NEED THIS ONE, EITHER. 

23 MR. WAPNER: SO YOU ARE NOT GOING TO GIVE THAT EITHER? 

24 THE COURT" NO. WHAT I DO IS, ! GO OVER ALL THE 

25 VARIOUS FORMS AND EXPLAIN THEM. 

26 MR. BARENS" WHEN YOU SAY TO THEM, YOUR HONOR, ABOUT 

27 THE FORM FOR THE SPECIAL CIRCUMSTANCES, DO YOU USE LANGUAGE 

28 WHICH YOU SAY, "YOU WILL ONLY USE THAT FORM IF YOU HAVE FOUND 
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I THE DEFENDANT GUILTY IN THE FIRST INSTANCE?" 

2 THE COURT: THIS IS AN INSTRUCTION -- 

3 MR. BARENS: WELL, I AM A LITTLE SENSITIVE ABOUT THE 

4 SUGGESTION. PSYCHOLOGICALLY, I HAVE HEARD THIS DISCUSSED 

5 THAT IF THEY ARE GIVEN FORMS -- 

6 THE COURT: YOU MEAN THE VERDICT FORMS? 

7 MR. BARENS: YES. 

8 THE COURT: WELL, THE VERDICT FORM SAYS THEY DO OR 

9 DO NOT FIND THE SPECIAL CIRCUIV, STANCES -- 

10 MR. BARENS" WELL, THE POINT I AM TRY!NG TO MAKE IS 

!I THAT -- IT IS A BIT SUBTLE -- THEY ARE GIVEN THE SECOND FORM. 

12 AS i UNDERSTAND IT, THEY HAVE TO CHECK THE SECOND FORM IF 

18 THEY FIND THE DEFENDANT NOT GUILTY -- 

14 THE COURT: IT IS THE SAME WAY WITH GUILTY. THEY DOn’T 

..~,v TO CHECK THE SEbt_,-,~, F    :’I ~OR .NOT G~ILTY. 

16 MR. WAPNER" THE TRUTH OR FALSITY OF T~E SPECIAL 

17 CIRCUMSTANCES ONLY GOES O.X THE GUILT’f, VERDICT FORM. 

18 MR. BARENS: OKAY. 

!9 THE COURT: AFTER T~EY FIND HIM GUILTY OF MURDER, "AND 

20 WE FURTblER FIND THAT THE MUR~;ER TOOK PLACE I!( THE COURSE 

21 OF A ROBBERY." THAT IS TRUE OR NOT TRUe. 

22 MR. BARE~!S" SO THE NOT GUILTY FCRXS S-AN2S BY ITSELF, 

23 YOUR HONOR? 

24 THE COURT : YES. 

25 MR. WAPNER: DOES THE COURT HAVE A COPY OF THE 

26 INFORMATION iN FRONT OF IT? 

27 THE COURT: NO. WHAT ARE YOU THINKING OF? 

28 MR. WAPNER: BECAUSE I THINK THAT THERE IS AN ALLEGATION 
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I THAT A GUN WAS USED IN THE COMMISSION OF THE OFFENSE IN THE 

2 INFORMATION. 

3 MR. CHIER" ABSOLUTELY NOT. THE LAST TIME I LOOKED 

4 AT IT, IT WAS NOT THERE. 

5 MR. BARENS" YOU HAVE YOUR LONG-NUMBERED THING THAT 

6 YOU DO, THE ENHANCEMENT THING -- 

7 MR WAPNER"    NO     ~ "~’~ OT CE .... N CON RNED ABOUT THE 

8 ENHANCEMENT. 

9 i AM ONLY CO"~C ,~ ~R~ED ABOUT GIVING THE APPROPRIATE 

i0 ! NSTRUCT ] ON. 

11 MR. CHiER" THERE IS NO USE ALLEGATION. 

!2 THE COURT NO.    T~ERE !S NO USE ALL~_GAi ]ON THAT 

13 I REMEMBER. 

14 MR. CHIER" WE .... ~,~LD HAVE ATTACLED IT AT A 995, TO 

15 BE SC, RE o 

16 THE COURT" ALL 

....... LD r,~,CUS ON FN.~’~k~r’EMENIS, i7 MR. BAR=~4S,_ i T~{ 

18 THOUGH., FOR A ’WHILE. 

19 THE COURT" .NOW., THiS iS THE ONE., ~¥OU SHALL RETIRE 

20 AND SELECT ONE OF YO!j~,. 

21 MR. CHIER’~ . THAT IS G:VEN AS R=~,~,ESTED? 

23 INSTRUCTIONS ON THE IDENTITY. 

24 MR. BARENS" HAVE YOU GOT THOSE? 

25 MR. CHIER"    YES.    I .,,-,VEH* THE PROPOSED INSTRUCTIONS 

26 SUBMITTED BY MR.    WAPNER. BUT THESE    INSTRUCTIONS ARE 

27 CONTAINED IN    --    I    GUESS THEY HAVE BEEN MODIFIED FROM CALJIC. 

2B THESE ARE INSTRUCTIONS    THAT ARE    GIVEN TYPICALLY    IN THE CASE -- 
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I THE COURT: AGAINST THE DEFENDANT, YOU MEAN? 

2 MR. CHIER" YES, YOUR HONOR. 

3 

4 

5 
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I THE COURT" ONLY WHERE THE DEFENDANT IS SUPPOSED TO 

2 BE IDENT]FIED.    IT DOESN’T LIMIT IT TO JUST THE DEFENDANT, 

8 DOES IT? WHAT IS THE NUMBER? 

4 MR. WAPNER" 2.92. THE PRINCIPLES ARE EXACTLY THE 

5 SAME.    IT HAS TO DO WITH THE PRINCIPLES OF EYEWITNESS 

6 IDENTIFICATION, REGARDLESS OF WHO IT IS THAT IS BEING 

7 IDENTIFIED. 

8 ,M~R.. CHIER" THERE IS -- I WAS TRYING TO RUN DOWN A 

~ " G,’-,~,= AN ADMONITION, A ..... i . WRIGHT, ~"H I CH ~";~ G CASL ,..,~:_~ED PEOPLE v. 

10 REQUIRED ADMONITION CONCERNING EYEWITNESS TESTIMONY. 

11 MR. WAPNER" THAT 1S AN EXCELLENT CASE. UNFORTUNATELY, 

!2 A H~_,.-,RING HAS BEEN GRANTED IN ~HAT CASE. 

13 MR. CHIER"    I UNDERSTAND THAT JUDGE LUCAS OR dUSTICE 

!4 LUCAS ,MADE A D~SSENT. NOW THAT HE IS ON -- 

¯ ’ . "’~=’,7£R T’~" OPPORTUNITY OF ~5 THE COURT ALL R]GHT H~,_,,*,,_ , 

,H~. WITNESS TO OBSERVE THE .,--,cL=GED -- WELL, THAT WILL GO 

"-’ OU T 

:8 MR. WAPNER" YOUR HONOR, l MODIFIED -- I TOOK THE 

~9. LANGUAGE OF THAT INSTRUC,~ION      /~"’D.~,, -- 

20 bIR. BARENS" LET’S GO WITH MR. WAPNER’S VERSION. 

2~ MR. ~,~;~PNER IN THE I’NSTRJ~ iON THAT I PROPOSE, THE 

~ 
,, ~ ~TION AND ~-_ ONE 

23 THAT IS IN 2.92~ IS 

24 THE COURT"    THE PERPETRATOR? 

25 MR. WAPNER"    I CHANGED THE WORD "PERPETRATOR" AND 

26 ALSO ADDED ONE SENTENCE. AND THAT IS IN 2.92. AND IT IS 

27 THE SENTENCE THAT IS THE SECOND SENTENCE OF THIS INSTRUCTION 

28 WHICH SAYS, "THE EYEWITNESS TESTIMONY IS AN EXPRESSION 

29 OF BELIEF OR IMPRESSION BY THE WITNESS." AND ! TOOK THAT. 
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21 ~ I THE COURT" WHERE DO YOU GET THAT? 

2 MR. WAPNER: IT IS NOT IN THAT -- IT IS NOT IN THE CALJIC 

8 INSTRUCTION AND I WILL TELL YOU WHERE I TOOK IT FROM. 

4 1 TOOK IT FROM LANGUAGE OF PROPOSED INSTRUCTIONS 

5 THAT WERE APPROVED IN THE CASES OF PEOPLE V. GUZMAN, 

6 G-U-Z-M-A-N, 47 CAL.APP.3D 380, PEOPLE V. WEST, 139 CAL.APP.3D, 

7 606 AND PEOPLE V PALM~R, 154 CAL APP 3r~, PAGE 7q 

8 CALJIC DID SEE FIT TO PUT IT iX’ THEIR INSTRUCTIONS 

9 BUT IT IS LANGUAGE THAT APPE.t~RS tN THE I~;STRUCTIONS APPROVED 

!0 iN THOSE. 

11 MR. CHIER: YOUR HONOR, WE JUST TALKED ABOUT -- 

12 MR. BARENS: BY THE SAME TOKEN, YOUR HONOR dUST 

13 REFERENCED THAT IF CALJIC DIDN’T PUT IT IN, THEY HAD A REASON 

14 FOR NOT PUTTING IT IN. WHY WOULD WE NOW REVERSE FIELD AND 

15 PUT SOMETHING IN HEY ~:AVE EXCLUDED, S]~IPLY BECAUSE IT HELPS 

16 TF.E PROSECUTION’S VIEW OF THE CASE? 

17 ] DON T TH!NK WE SHOULD BE U~:]LATERAL IN T~.AT 

18 REGARD. 

19 WE HAVE HA~ THREE OR FOUR ]~~STANCES HERE WHERE 

20 WE WA~qTED SC;4ETHING C.~LdlC DID~.~’T PROVIDE AND IF THEY DIDN’T 

21 ~’~,.. I THI I AN~’~IAG=    WHY ARE W~ NOW ~Y ;IAT GOING TO 

22 INSTALL IT? 

23 MR. CHIER: I VOTE FOR SYMMETRY ALSO. 

24 MR. WAPNER: I AM TELLING THE COURT THAT IS ~HERE I GOT 

25 THE LANGUAGE. I FELT IT WAS APPROVED IN THOSE CASES AND I 

2B WILL SUBMIT IT. 

27 THE COURT: WELL, IN ANY CRIMINAL CASE WHERE THEY HAVE 

28 AN EYEWITNESS INSTRUCTION, THEY TEND TO USE IT WHERE SOMEBODY 
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I WITNESSED THE    DEFENDANT    IN A CRIMINAL ACT BY    EYEWITNESS 

2 TESTIMONY AND THEY PROVIDED    IT    BY EYEWITNESS    TESTIMONY 

3 ALLEGEDLY. 

4 MR, WAPNER" BECAUSE THE PURPOSE OF THE INSTRUCTION IS 

5 TO FOCUS THE JURY ON EYEWITNESS IDENTIFICATION AND THOSE 

6 FACTORS ARE NOT GOOD OR NOT BAD. 1T DOESN’T HAVE TO GO TO 

7 THE FACT OF WHO ~S IDENTIFYING THE PERSON BUT IT HAS TO DO 

8 WITH THe. ~ FACT OF EYEWITNESS ]r~-, ~-]FL~L "~ , ] CAT I        ON. 

9 THE SUBdECT OF THE ]D=~ ~iF]CAT]ON~,~, ISN’T RELATIVE 

10 TO TH ! S. 

11 MR. BARENS"    YOUR HONOR, WE DON~T PROTEST THIS.    WE 

12 DON’- PROTEST ANYTHING ABOUT THE INSTRUCTION. 

13 WHAT I DO PROTEST IS THE SUDDEN URGE TO HAVE 

14 SOMETHING IN THAT CALJIC DOESN’T PROVIDE FOR, WHEN WE HAVE 

15 NEVE:. 3C>NE~-.HAT IN A!’,’v OTHER INSTAXC£ T~£L~U,.=~OUT     THESE 

16 INSTR:JC"-IONS=,._X~EPT(- FOR YOUR HONOR’S AGREEMENT AS FAR AS THE 

17 JUDG: ’2 ¢Ct"!;’,"ENTS TO ~’; ...... !URY. 

18 BUT WHY SHOULD WE MAKE AN EXCEPTJ. ON NOb TO 

19 ACCC.’~"’V3DATE THE PROSECUTIO" WHEN WE HAVE HAD DIALr,’: rE THAT 

20 "IF ,’_ZL,~]C INTENDED IT, CALJIC WOULD H,L,"E HAD IT HER.=_.’’ 

21 t4R. CHJER" 1 F!A\,’E TRIED TO ,4ODiFY THE INSTRL,:TION WiTH 

22 ~[-.~)~: : ~ ]SS, THE .... J.I 

23 WAS ;NAPPROPRIATE AND NOW HE WANTS TO MODIFY WITH PEOPLE V. 

24 PALMER, AND I FIND THAT INAPPROPRIATE. 

25 MR. WAPNER" THE MATTER IS SUBMITTED TO THE COURT. 

26 I TOLD THE COURT WHERE ] GOT THE LANGUAGE AND THE COURT CAN 

27 READ THE CASES, AS IT SAID IT WOULD DO LISS. 

28 IF YOU WANT TO STRIKE THAT LANGUAGE OUT, THAT IS 
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I FINE WITH ME. 

2 MR. BARENS: I THINK IT IS OBVIOUS WHY CALJIC DIDN’T 

8 EXCLUDE IT. 

4 THE COURT: THE INSTRUCTION GOES "EYEWITNESS TESTIMONY 

5 RECEIVED IN THIS CASE FOR PURPOSE OF IDENTIFYING THE 

B DEFENDANT AS THE PERPETRATOR OF THE CHARGED CRIME." 

7 MR. WAPNER" I LEFT T,’dAT iN -- 

8 THE COURT: I KNOW iT IS OBVIOUS TO YOU -- 

9 r,",R. WAPNER" R i G,’d;T. 

10 THE COURT: -- THE PURPOSE OF THiS IS IT WAS DESIGNED 

11 FOR THE BENEFIT OF THE DEFENDANT TO GIVE ~IM THE BENEFIT OF 

12 THE REASONABLE DOUBT. THiS WAS DESIGNE:D Cm. LY 1F SOMEBODY 

13 IDENTIFIES THE DEFENDANT, ANY EYEWITNESS, AND THESE ARE 

1,4 PRECAUTIONARY INSTRUCTIONS FOR THE BENEFIT OF THE DEFENDANT. 

15 t-~£. ’~,,,.APNER: ~ Ur,D.--.RSTAND THA,r. 

~6 
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i THE COURT: NOT FOR THE BENEFIT OF THE PROSECUTION. 

2 MR. WAPNER: BUT THE THEORY OF GIVING THE INSTRUCTION 

3 IS THAT IT POINTS OUT TO THE JURY CERTAIN FACTORS THAT THEY 

4 ARE TO CONSIDER OR NOT CONSIDER IN DETERMINING WHETHER OR NOT 

5 THE IDENTIFICATION IS ACCURATE. 

B THE COURT: YOU DON’T HAVE TO HAVE AN INSTRUCTION. 

7 YOU ARGUE 1T TO THE jURY. 

8 ,~IP,. WAPNER: WELL, YOVR HONOR, I THINK, SURE, YOU CAN 

9 ~.R,~UE THESE THINGS ,~ THE JURY BUT THIS POINTS OUT, AND IT 

10 HAS BEEN APPROVED BY CALJIC, IT POINTS OUT THE FACTORS. 

11 THE CO~;RT: YOU KNOW THE REASON WHY THAT WAS PUT IN THERE 

!2 IS BECAUSE THEY WANTED TO BE SURE IF THERE WAS SOME DOUBT ABOUT 

18 EYEWITNESS IDENTIFICATION, THEY WANTED THIS FOR THE BENEFIT 

14 OF THE DEFENDANT. 

15 MR. WAShiER: I WA,~T 1T FOR EXACTLY THE SAt’~E REASON, TO 

16 PUT IN DOUB~ ABOUT EYEWITNESS IDENTIFICAT!ON AND IT IS FOR 

!7 THAT EXACT SAME REASON. 

18 THE COURT: BUT IT IS NOT INTENDED FOR THE BENEFIT OF 

!9 THE DEFENDAXT, IS IT? 

20 MR ~ ..... ,, , , . ~*~r,ER"    IT ]b ~"OT A QUESTION OF WHO IT IS INTENDED 

2~ 
FOR THE BEXEFIT    OF. 

22 
!T ~S PUT i’~ THERE -0 PRO".ICE =L~NESS IN 

23 
EVALUATING EYEWITNESS TESTIMONY. 

24 
HOW OFTEN DOES    THE OPPOSITE SITUATION APPLY WHERE 

25 
SOMEBODY    IS TRYING TO    IDENTIFY A VICTIM OF A CRIME? I    MEAN 

26 
THIS IS A ONE IN A MILLION THING. I AM SURE THE COURT WOULDN’T 

27 
FIND ANY CASES ON    IT    BUT THE    PRINCIPLE    IS WHAT    IS VERY 

28 
IMPORTANT,    THAT THEY    SHOULD EVALUATE    THESE FACTORS    IN 
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] DETERMINING EYEWITNESS IDENTIFICATION. 

2 THE COURT:    THIS IS BASED ON THE CASE OF PEOPLE V. WEST 

8 AND THESE ARE THE HEADNOTES: 

4 "THE DEFENDANT WAS FOUND GUILTY OF 

5 ROBBERY AND WAS GRANTED PROBATION.    THE SOLE 

B ISSUES IN THE CASE WAS THE IDENTIFICATION OF THE 

7 DEFENDANT AS THE PERPETRATOR OF THE CRIME AND 

8 THE EVIDENCE ON T~:AT ISSUE WAS CC’NFL]CT!NG. 

9 "THE COURT OF APPEAL RE".=_RSED, HOLDING 

10 THE TRIAL COURT COMt"I]TTED REVERSIBLE ERROR IN 

tl REFUSING TO GIVE THE SPECIAL JURY ]r~STRUCTION 

12 THE DEFENDANT REQ’jEsrED, WHICH STATE.~ THLT IN 

13 DETERMINING WHETHER REASONABLE DOUBT EXISTED IN 

!4 REGARD TO THE .~DENTIFICATION OF THE DEFENDANT, THE 

!5 JURY SHOULD CO~Si?~_R C£R-AIN S~EC~FI.~D =-CTORS.:’ 

16 WELL, THE T~,IAL COURT D~D GIVE z,.,,, INSTRUCTION 

17 CONCERNING REASONABLE D~_L:.~T L~;D IDE’4TIFIC’-~C", "ND CREDIBILITY 

18 OF WITNESSES AND THE DEFENDANT’S PROPOSED INSTRUCTIONS 

19 MENTIONED SEVERAL FACTORS RELATIVE TO THE ~SE WHICH WERE NOT 

20 MENTIONED I!,~ THE INSTRtC?IO!.; GIVEN AND UNDER THE CIRCUMSTANCES 

21 OF THE CASE, THE TRI~L £0L, RT’S ERROR COULD’ ’,,~ ~E DEEMED 

22 HAR~.ILE S S. 

23 SO PURSUANT TO THIS CASE~ THEY DRAFTED CALdIC 

24 
INSTRUCTIONS ON IDENTIFICATION. 

25 MR.    WAPNER" RIGHT. 

2B THE COURT" BECAUSE OF THE    FACT THESE WERE    THE 

27 
INSTRUCTIONS    WHICH WERE GIVEN    IN THE CASE WHICH THE COURT 

28 REFUSED TO GIVE, SO THE    FRAMERS ON THE CALJIC COMMITTEE    THOUGHT 
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I IT SUFFICIENTLY IMPORTANT TO HAVE A JURY INSTRUCTION DESIGNED 

2 FOR THE BENEFIT OF THE DEFENDANT AS TO WHAT FACTORS MIGHT BE 

3 CONSIDERED IN EYEWITNESS IDENTIFICATION AGAINST HIM. 

4 MR. WAPNER " RIGHT. 

5 THE COURT" IT WASN’T DESIGNED FOR THE PURPOSE THAT YOU 

6 THINK IT WAS DESIGNED FOR, ANY IDENTIFICATION. 

7 I4R. ~4APNER" WELL, BUT !T .,X’~VER COK~ES UP IN ANY OTHER 

8 C_.~TEXT~,’ EXCEPT IN                                  ~,~tL- V~PY .... "~’qUAL..~.. .... CA~E wHIr’H. THIS, IS, THAT 

9 T~dERF IS ~vEWITNESS TESTIMONY’ ~n =~ - ~ - .....~. c:T qc:’4E~_. ~. DY O~ ~R THAN ~HE 

~rENDANT,, ] MEAN IN q~__. Qa_ ~ PERCENT O~ T~ CAS=S,~ ,HE ONLY TIME 

11 ~Od HAVE EYEWITNESS~ TEST~O~-rv,,,~,., 1<~ ~SED         ’,h,’ SOMEBODY TRYING TO 

12 IDENTIFY THE PERPETRATOR 0= A CRIM~    vn,, NE .......... ~ VER HAVE EYEWITNESSES 

13 TRYING TO IDENTIFY A VICTIM. 

!4 THE COURT" RIGHT. 

" ~. 
~ ~ " . " ~ ~’ - THEY 15 MR. W,APNER ~L)T T~= PC}T:: iS, T-: n~i:~I, ~L ARE 

16 ~,A~KING,, ABOUT, ’~N OR~ER~, TO G]’~.’E.       ,=A~RNE(q,                                       " ~ -0 TH=~ DEFENDANT, 

!7 .ARE PR!NC!PLES THAT WOULD LEt~} OR C~EL-E D%U:BT ON EYEWITN2SS 

18 IDENTIFICATION AND THAT IS THE SAME T~:_NG THAT IS IMPORTANT 

t9 IN T~IS CASE AND THAT IS, IN 0RDEs., T~,. fie =n~R~ TO THE DEFEtqDANT, 

20 OR iN T~IS CASE, TO BE FAIR TO THE PRlffEC_TION, ALL OF THE 

21 F~CTORS WHICH BEAR ON THE VAL]D1TY 0;:. -~E CORRECTNESS OF 

22 A.:.; I~= ..... -~ C~" ~-:.~ .... c~.~ ~4TiF1C~i’"r<.      -, . . ~= >~ . _, . .... - ~= ..... c.’,~E IS FOR -"-~= 

23 GOOSE, THE    SAUCE lS    FOR THE    GANDER, SO IF    IT I$    FAIR TO THE 

24 
DEFENDANT WHEN THE    IDENTIFICATION    I$ OF    THE    DEFENDANT,     IT    IS 

25 FAIR AGAINST THE    DEFENDANT    WHEN THE EYEWITNESS    IS    IDENTIFYING 

26 THE ALLEGED VICTIM OF A CRIME. BECAUSE    THE    POINT OF THE 

27 
INSTRUCTION    IS NOT WHO    1T    IS TWiT THEY ~RE BEING CALLED ON TO 

28 IDENTIFY    BUT WHAT    FACTORS ARE    IMPORTANT    IN EVALUATING WHETHER 
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I A WITNESS IN IDENTIFYING A PERSON IS ACCURATE, AND WHETHER 

2 THE PERSON MAKING THE IDENTIFICATION IS ACCURATE DOESN’T 

3 DEPEND ON WHETHER THEY ARE IDENTIFYING A DEFENDANT OR WHETHER 

4 THEY ARE IDENTIFYING THE VICTIM.    WHAT DIFFERENCE DOES THAT 

5 MAKE, LOGICALLY? 

6 THE COURT" WELL, I AM JUST G]V|NG YOU THE HISTORY OF 

7 TH~S PARTICULAR INSTRUCTION. 

8 MR. WAPNER" WELL, I KNOW THAT. 

9 THE COURT ...... PART][r’~ ~.R ’t,,~T~ CT~,~, ~ m~ :            ~- ~ ..... U    ~ WAS T~, 

!0 VERBZT[M FROM THE CASE WHERE THE bEFEN~E SUBMITTED T~E 

!1 PROPOSED INSTRUCTIONS ON EYEWITNESS IDENTIFICATION AND CALJIC 

12 CO~IM:TTEE ADOPTED EVERY SINGLE ONE OF THE~. 

13 MR. CHIRR" YOUR HONOR, COULD YOUR HONOR -- 

14 MR. WAPNER" I DON’T KNOW THAT THEY ADOPTED -- 

!5 --,E (~OURT" A,L~’r~:~T EV=RY T’,",E OF -~T,,    THEY D~D HFRE 

16 IS THE,,,’~PIN!ON RIGmT HERE"    "TH:, ,~ DE=ENDANT’S                            ,PROPOSED 

17 INSTR_~--IONS READ #S FOLLOWS" ’~t,,’ "~:~=_TE~.P, IN~.’~G WHETHER CR NOT 

18 THERE iS A REASC)NABLEDLOuDT’ ~ IN POSi, [VE~ IDEb~T1FICAT]O5, THE 

19 ~EFE’;-~,L.r~T DAN WEST USF~,~ At~O~4G OT~-:~q,, _, ~ THE ,=~’~ ~ LOWING 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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I MR. BARENS: WE CERTAINLY DON’T HAVE MR. WAPNER’S NEXT 

2 SENTENCE IN -- 

3 THE COURT: ’~NY EVIDENCE RELATING TO THE DEFENDANT"-- 

4 AND THEN’~HE OPPORTUNITY TO OBSERVE THE ALLEGED CRIMINAL 

5 ACT." 

6 AND THEN"THE PERSONS COMMITTING THE ACT, ANY 

7 EVIDENCE RELATING TO THE STRESS UNDER WHICH THE WITNESS MADE 

8 THE OBSERVATIONS AND ANY EVIDENCE RELATING TO WHETHER THE 

9 WITNESS WAS ABLE TO PROVIDE A DESCRIPTION OF THE PERPETRATOR 

10 OF THE ACT. 

11 ALL OF THOSE ARE SL!BSTANTi&LLY CONTAINED IN THE 

12 INSTRUCTION, THE NEW iNSTRUCTION WHICH WAS DRAFTED AND 

13 INCORPORATED. 

14 MR. CHIER: YOUR HONOR, WE DON’T KNOW WHETHER THIS 

!5 ~AI ~E ~ ZO~£CT EXEGESIS O= THE E’yEW[TXESS D’f~iAMIC. 

16 WHAT WE OBJECT TO IS THE SECOND SENTENCE HERE, 

17 1!4 TmAT ~R. WAFNER HAS INSERTED IN THIS MODIFICATION OF 

18 CAL~ I C -- 

19 MR. WAPNER: !F THAT IS ALL THERE !S AN OBJECT]O~ TO,, 

20 IF THE COURT WANTS TO STRIKE THAT SENTENCE, i DON~T HAVE 

21 A PROBLEX. 

22 X~. ~-!EP:    ~,’E DO~’i’T ~’~OW WHAT T-E _zW IS R~SpECTI’,~ 

23 THE USE OF THIS INSTRUCTION IN A NON-PERPETRATOR SITUATION. 

24 IF THE COURT IS GOING TO GIVE IT, WE ASK THAT 

25 IT STRIKE THE SECOND SENTENCE THAT MR. WAPNER HAS -- 

26 THE COURT: WHICH ONE IS THAT? 

27 MR. CHIER" "EYEWITNESS TESTIMONY IS AN EXPRESSION 

28 OF BELIEF OR IMPRESSION BY THE WITNESS," IN WHICH IT IS 
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I MR. WAPNER’S BELIEF THAT -- 

2 THE COURT" WELL, THE QUESTION IS, IF YOU BELIEVE IT, 

3 THIS IS THE WAY IT IS DRAFTED. OR, DO WE TAKE IT OUT 

4 ALTOGETHER? 

5 MR. CHIER" IT WAS NOT DRAFTED WITH THAT SENTENCE. 

6 MR. WAPNER HAS -- 

7 THE COURT" "EYEWITNESS TESTIMONY HAS BEEN RECEIVED 

8 IN THIS CASE FOR THE PURPOSc OF " 

9 MR. WA.F’NLR- " MAY I Sr_=~ ~,,L WEqT_ ORgY’:ON~       . 

10 THE COURT" THAT IS PAGE 606. 

11 HR. NA>NER" THANK YOU. 

12 HR. CHIER" ~R. NAPNER HAS INDICATED THAT HE HAS ADDED 

13 THE SECOND SENTENCE. 

!4 ~R. BARENS"    DRAFTED THE SECOND SENTENCE ONTO THE 

.... - ....... ~ :~ H IN u;C AND IN WECT 

16 
MR. C~]ER’ AS ~R. SARENS POINTS OUT~ ]F IT IS NOT 

..... ~L- ~0 ~,,n ITH CALc~C, 

18 THEN IT SHOULDN’T BE ALL RIGHT FOR THE PEOPLE TO FIDDLE AROUND 

!9 
WIT# CA~ ,’It 

20 MR. WAPNER" I DOX’T HAVE ANY -- THE LANGUAGE THAT 

21 I GOT THAT F .... ~ ....... ., m,~;, ’~:~ME FRq~ PALMER AND ~LSO ~" iNSTRUCTION, 

22 

23 
OBJECTION IF THE    SECOND SENTENCE IS TAKEN OUT. 

24 
THE COURT" ~AIT A MINUTE. NOW, PALMER AND GUZMAN 

25 
HAD TO DO WITH DEFENDANTS’ IDENTIFICATIONS    -- 

26 
MR. WAPNER" ALL OF    THE    CASES YOU WILL EVER    FIND 

27 
REPORTED HAVE TO DO ~ITH IDENTIFICATION OF A DEFENDANT, NOT 

28 
THE VICTIM. 
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I ALL I HAVE DONE IS CHANGE THE LANGUAGE IN THIS 

2 INSTRUCTION SO THAT IT DOESN’T HAVE TO DO WITH THE DEFENDANT. 

3 IT HAS TO DO WITH IDENT|FYING SOMEONE IN GENERAL. 

4 MR. BARENS" YOUR HONOR, I WILL REPLACE YOUR VOLUME, 

5 SIR. 

6 THE COURT" THANK YOU. 

. . ~AR~NS YOUR M,~R, TO SAVE T!~-1; EERE, I BELIEVE 

~ ¢ HE WAPNER S 8 WE CAN ~C~EPT T PROPOSED ]NSTRUCTIO,X’S ’~iTH MP,. ’ 

9 AGRFE1,4,~-’ ~~    ,~,,~, THAT THE COURT ...... WIt L FC’~LLOW-- ":--’,AT THE SECOND 

!0 SENTENCE WILL BE REMOVED. 

11 THE COURT" WHICH IS THAT? 

12 MR. CHILR’~ THE "EYEW]-"~SSI,~ TESTIMONY. 

13 MR. BARENS" MR. WAPNER’S SECOND SENTENCE THAT HE HAS 

14 VOLUNTEERED HERE, THAT IS NOT A PART OF CALJIC OR WEST. IT 

!5 1~ STAP. T~ ..... W’- ~,-;F WOR,"-~    "EYEWZTN~SS T~ST]:"ONY IS 

16 EXPRESSIOX OF BELIEF OR [~vPR~SSION ..." 

17 7HE !~O~R-" WHAT iS THAT? 

18 MR BAR-~b SIR, M~GHT I APPRCACH? I i iS THIS 

19 RIGHT HERE (INDICATING). 

20 THE COURt" I SEE. 

21 MR. B,~,RE’,;S’ ST#,RT]N~- ’,’,]TH THE ’,’;~}~£S -- 

23 MR. BARENS" NO. 

24 THE COURT" THAT WILL GO OUT. 

25 MR. BARENS" THANK YOU, SIR. 

26 THE COURT" ALL RIGHT. 

27 MR. BARENS" WHAT 1S NEXT? 

28 MR. WAPNER" WELL, THE NEXT THING IS -- 
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I THE COURT" WAIT A MINUTE. 

2 MR. WAPNER" WE CAN FINISH THE DEFENSE PROPOSED 

3 INSTRUCTIONS. BUT WE ALSO HAVE TO TALK ABOUT LESSER INCLUDED 

4 OFFENSES. 

5 MR. BARENS" LIKE A MOVING VIOLATION? 

B THE COURT" WHAT LESSER INCLUDED? WHAT DO YOU WANT 

¯ ~ .... TO ? 7 TO GIVE° W,,A~ DO YO!J ~A.~ GIVE. 

8 THE RECORD SHObLD ]tIDICATE THAT YOU WILL -- DON’T 

~’R:: ]!,~ LbDED OFFENSES. 9 RE-~ ’~ST.,.u: ANY                       ~ E~CER_..~ L’;LESS_ .-r,..~y,,~_ .~           _ C 

¯ ~ F    " MR. = DO Y0’~ ..... . -~ 10 MR B,-,R_NS CHJ~R, . ,u m~.\= IN MIND POS<ESSION 

!1 OF A FIREARM 1N A FED~_RAL PARK? 

12 MR. CHIER" VOLUXT,",RY t’,1ANSLAL:GHT£R WE WERE TALKING 

13 ABOUT. 

14 MR. WAPNER" WELL, IF THE DEFENSE IS REQUESTING 

, - ..... S~.’~.~’,: .TE~, T-’EN THE COURT SHOJLD 

16 GiVE LESSER ]NSTR~TiO,,S OR ]t,~STRL;,~T]ch~,S £,t,4 ALL OF TmE LESSER 

17 IN~_ ~’=D ,-.~-F~¢=c. ~’ ~ ’"~t,~G c=~!’~’" DE%REE ."4URDER 

!8 1 DOt4’’ S[E ~Y EVIDENCE I:, -~I9 CASE FRO."I WHICH 

!9 ~H~ JURY COULD PC’<SIBLv RE’~’¢’~ SUC~ n ’,iEs. bICT 

20 

21 

23 

24 

25 

26 

27 

28 



1 THE COURT" ARE    THERE ANY? AN    INSTRUCTION HAS TO BE 

2 BASED ON SOME EVIDENCE IN THE CASE. 

8 MERELY BECAUSE MURDER MAY VERY WELL BE SECOND 

4 DEGREE OR MANSLAUGHTER OR VOLUNTARY MANSLAUGHTER OR 

5 INVOLUNTARY MANSLAUGHTER, DOESN’T MEAN THAT YOU HAVE GOT 

6 TO GiVE INSTRUCTIONS TO T~AT OFFENSE. 

7 YOUR THEORY OF THE CASE IS THAT HE DIDN’T COMMIT 

8 A MURDER .AT ALL. 

g MR. BARENS" THAT ~S CORRECT. 

10 THE COURT" NOW, IF HE COMM|TTED THE M’,..,’RDER, IT IS 

11 ONE TH]NG.    IT iS PREMED]TATED AND DELIBERATE MURDER. 

12 .,"4R. BARENS" NOT NECESSARILY. 

13 THE COURT" WHAT ELSE COULD IT BE? 

14 MR. CH1ER" WELL, THERE IS A THEORY THAT HE WAS -- 

,H~. ~OURT" THE~’E Ic- NO EVIDENCE 

17 MR. CH]ER" iT WAS P REVENGE MURDER. T.ff.’ER£ WAS Tb;E 

18 TESTIMONY OF DEAN KARNY. 

!9 MR. BARENS" DEAN K,:.RNf SAiD THAT 7~--_",’ ,:.SKED HiM IF 

20 THAT WAS ALL. AND THaT W~S NOT ENOUGH. 

2! MR. CH1ER .... ~ .... ¯ 

22 ~HE COL :-t i N{-) ~’- ...... :- ....... :-~= 

23 LONG BEFORE HE EVER GOT THERE, IF THE EVIDENCE IS TO BE 

24 BEL ! EVED. 

25 IF IT ISN’T TO BE BELIEVED, HE IS NOT GUILTY OF 

26 MURDER ¯ 

27 MR.    CHIER" THERE    IS NO REQUIREMENT THAT HEAT OF    PASSION 

28 BE    LIMITED TO A CERTAIN AMOUNT OF TIME. 
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1 THE COURT: THERE IS NO EVIDENCE OF A HEAT OF PASSION, 

2 MR. CHIER" THERE IS EVIDENCE. 

3 THE COURT" PO!NT IT TO ME. 

4 MR. WAPNER" I ALSO THINK MR. CH]ER’S STATEMENT THAT 

5 THERE IS NO EVIDENCE THAT HEAT OF PASSION IS TO BE LIMITED 

6 TO ANY AMOUNT OF TIME, IS AN INCORRECT STATEMENT OF THE LAW. 

7 MR. CHIER" YOL CAN ~ ANGRY FOR                       ~ ~’ ONG TIME. IT 

8 JUST DEPENDS UP .... THE 

~_            ,-,Yt H~- F~~ "’/ 
~ . 9 THE COURT" ~= ~ ~-TER S~’ ~ . ........ E H~M FOR 

!0 MR. BARENS" ~ -- ~ REPRESENT THAT ~N THE PANACOST- 

1! CASE, THEY HAD~" ~RO~LEM~      . WiTH THiS IS< ~=..,~. -’BOUT, HOW LONG A 

i2 HEAT OF PASSION HAD TO BE. AND JUDGE HOROWITZ -- 

13 THE COURT" WELL, THERE IS NO EVIDENCE THAT THERE IS 

14 ANY HEAT OF PASSION. 

16 THE COURT" GO 

!7 MR. ~HI~:~’ ~.R. K~"Y i" RECOUN~I’,::~ T~IS LURID TALE, 

18 POINTED TO A POINT IN TH~ STATEMENT FROM :4R. HUNT WHERE THE 

19 ALLEGED VICTIM --      W~£RE               ,’~.,. ~JNT AND                      ,~r,. =~TTMAN,. WERE THE~E. 

20 WITH MR. LEVIN AN~’~ A-~=~                ,~nV’NG, GOTTEt, ..,.~= _,EVIN TO SIGN 

21 THE CH~FK, MR. L2 ~’ ~ "= HjNT SUPP~.EE- ~ SAiD TO MR 

22 ~!~,7’,~ ’~2 -~z- E’. _i-- " -: ~’,’C.;~q ~ --~- 

23 AT THAT POINT, THE OTHER ONE 5AiD NO. AND THEN 

24 THE EXECUTION TOOK PLACE. 

25 AND iF THE dURY WERE T0 FIND IN FAVOR OF THAT 

26 SET OF FAC~S YOUR HONOR, THERE IS CON3AINED ~iTHIN THAT AND 

27 WITHIN THE ENTIRE EVIDENCE OF THIS CASE, EVIDENCE TO THE 

28 EFFECT THAT MR. HUNT WAS ANGRY ABOUT BEING GYPPED OUT OF 
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I $4 MILLION WHICH    IS    SOMETHING THAT WOULD,    TO USE    THE 

2 VERNACULAR, "PISS OFF THE GOOD HUMOR MAN." 

3 THE COURT" VOLUNTARY MANSLAUGHTER?    HEAT OF PASSION? 

4 MR. BARENS" NO, SIR. 

5 THE COURT" I DON’T WANT TO SAY THAT. THAT IS NOT 

6 A PART OF OUR CASE.    HOW CAN I GIVE THAT INSTRUCTION? 

7 MR. BARENS" OUT OF AN ABt~"r"t’-~’.’C~,.,~-,~,~.~ ~_ O=~ CAUTION. 

8 THE COURT" ARE YOU GOING TO ARGUE !T? 

9 MR. =,,~.Rr_.~" ’--NS" OUT OF AN ABL,~,~,-sNCE" ~" 0-’- CACTiO!~, YOU MIGHT 

10 CONSIDER GIVING THE INSTRUCTION. 

11 THE COURT" HOW CAN I GIVE A,N ]NSTRdCTiON WHEN THERE 

12 !S NO EVIDENCE TO SUPPORT IT? 

18 MR. BARENS"    WELL, YOU SEE, AS MR. CHIER SAID, IT IS 

14 POSSIBLE THAT REASONABLE MINDS COULD COME TO THAT CONCLUSION, 

!6 MIGHT HAVE GONE OVER THERE TO EX"ORT MONE." AND If,; SOME WAY 

18 GET OUT OF HAND. 

19 THE COURT" WRO DID THE SHC.OT~ 

20 MR. BAREXS" tT DOESN’T MAT-ER. 

23 THE COURT" HE WAS NOT GYPPED OUT OF ANYTHING. 

24 

25 

26 

27 

28 
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I MR. BARENS"    NO, YOUR HONOR, IT DOESN’T MATTER ON MY 

2 THEORY WHO DID THE SHOOTING AND I WILL TELL YOU WHY"    YOU ARE 

3 OVER ~H~RE EXTORTING MONEY, FOR INSTANCE, HYPOTHETICALLY, AND 

4 THE SITUATION STARTS GETTING OUT OF HAND AND THE MAN SAYS, 

5 A CONVERSATION ENSUES AND HE SAYS, "YOU ARE HOLDING BACK MONEY, 

6 YOU ARE LYING WHEN YOU SAY YOU DON’T HAVE MORE MONEY" AND IT 

7 BECr’M~    ~ ~ . . u~,~S ~XPLOSIVE AND SOMEBODY GETS �HOT    ] THINK THAT A dURY 

8 ¢OL’LD MAYBE COME TO A CONCLUSIOh -- 

9 TH~ COURT" IS THERE ANY EVI~=’=~ ~~ VOLUNTARY 

!0 ~¢ .... q~AUGHTERO 

1! btR. WAPNER" i DON’T SEE ANY. 

12 THE COURT" BY THE WILDEST STRE~u,,~,, OF YOUR IMAGINATION~ 

13 TRERE IS NONE. 

14 MR. WAPNER" I DON~T SEE THERE IS ANY EVIDENCE OF 

15 SE"?XD D~GREE t’~ORDER, 

16 THE COURT" I DON’T EITHER. 

17 MR WAPNER " BUT ¯ v~,..~LD L Z - -zV~ A STATEr4ENT 0~ 

18 ThE RECORD    BY    COUNSEL THAT THEY    EITHER ARE OR ARE NOT REQUESTING 

19 #’, INSTRUCTION ON THAT. 

20 MR    BARENS° I TH]t~K iT ’~’ ¯ ,,.~ , ,~E FOR A COU~-:SEL 

2! FACi!;G FIRST DEGREE MURDER ~;OT TO AS~ FOR AN iNSTRUCTION FCq 

22 A ::£SER, iN(:LUDE~ O:FENSE. 

23 THE COURT¯ ALL RIGHT. WHAT DO YOU WANT? 

24 MR. BARENS" WE WANT SECOND DEGREE AND VOLUNTARY. 

25 THE COURT¯ PREPARE YOUR !NSTRUCTIONS ON THAT. 

26 MR. BARENS" MR. CHIER? THANK YOU. 

27 THE COURT" l WILL TELL YOU AT THIS STAGE, I AM NOT 

28 INCLINED TO GIVE IT BECAUSE THERE IS NO EVIDENCE ON THAT. 
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I MR. BARENS" ANYTHING ABOUT DISTURBING THE    PEACE? 

2 MR. WAPNER" YOUR HONOR, I HAVEN’T CHECKED, IT WASN’T 

3 MENTIONED TO ME, BUT MAYBE WHEN YOU GET THE INSTRUCTIONS, YOU 

4 WILL CHECK TO SEE IF THE SECOND DEGREE MURDER INSTRUCTIONS 

5 ARE REQUIRED SUA SPONTE, |F THE COURT INSTRUCTS ON THE 

6 DELIBERATE AND PREMEDITATED MURDER THEORY. I LOOKED BRJEFLY 

7 AND I COULDN’T FIND THAT. 

8 MR ~’-    " 0 ~,~LNS F~ T~= 

10 MR.    CHIER" THE MULTIPLE    VICTIMIZATION    BY A CON MAN OF 

11 A r_R~ON ON ECCAL#TING LcVLL¢ fULMINAtING IN THE LOSq OF A 

12 FOUR ,AND A HALF MILLION DOLLAR PROFIT IS ENOUGH TO AROUSE 

13 THE PASSION OF ANY RED-BLOODED MAN. 

14 THE COURT" DO YOU MEAN THAT SERIOUSLY? 

15 MR. B,AREb;S"    1~ ! LC’S- S~ M~ LIe:X, ] WOULD BE AROUSED. 

16 THE COURT" WHY D!DN’T mE T£ L mlM THEN? 

-"fi’ ~E "    TOOK - YOU !7 HR. BAR=’~. 1T     Rm~.P~ ~]~"~ T.L: SINK IN, R 

18 THER= WAS ALWAYq HOPE FOR RFCO’/ERY 

!9 MR. CH1ER" !T IS SORT OF LIKE IT SCRT OF BbILDS AND 

20 ~== t4ORE ~’OU THIN~ A~?~jT iT, THE ANGRIER YOU GET 

21 THE COURT" ~,’~Z" IS THE NECESSA:~LY ~NCLUDED OFFENSE? 

22 L: 

23 MR. BARENS" YOUR HONOR, TO SAVE TIME, I AM WILLING TO 

24 SUBMIT THIS WHOLE THING TO THE COURT. 

25 THE COURT" LISTEN TO WHAT IT SAYS HERE, AND THIS IS 

26 THE LATEST REVISION AND THIS IS FROM 35 CAL.3D, 1984. 

27 "WHICH HELD THAT A DEFENDANT, AT HIS 

28 REQUEST, HAS A RIGHT TO HAVE THE JURY INSTRUCTED 
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I ON A LESSER-RELATED OFFENSE WHEN IT IS WITHIN THE 

2 SCOPE OF THE EVIDENCE PRESENTED IF SUCH LESSER- 

3 RELATED OFFENSE IS ’ONE CLOSELY RELATED TO THAT 

4 CHARGED AND SHOWN BY THE EVIDENCE. ~ SUCH EVIDENCE 

5 MUST HAVE AN ’INHERENT RELATIONSHIP’ WITH THE 

6 CHARGED OFFENSE . " 

7 MR. WA#NER" i D()N~T TH]~K ThAT HAS T© DO WITH THIS 

8 CASE, 

9 TH~ :~OURT’    WHY~ IT SAvc ,c-~ ~ST ~’~ WHEN 

10 WiTNIN T~E SC,~P~ OF TNE EVIDENCE PREC~NTED " 

. "’~"- ¯ ,H~ RT 11 MR ~,-,~ER WH~T PAGE IS ~ ~ COg 

.... ~,’ ...... L, ~ ,. BACK OF I2 TH~ COURT"    ~710~ THE SU#P ~*’~"     ~- 

13 BOOK. 

!4 MR. WAPNE£" RIGHT. l THINK THAT INSTRUCTION HAS TO 

15 ’ D(~ ’~iT~,, ...... := LT~D ~’,~ ~-EF_"SE~,~ :~, ,_~’~POSED            ~". ..... : .~ .... ..... ,=-’__ OF~’~S~S= ,A~-:,      D 

~H- HA’. ~ TH~ LAW 16 ~ LY C 2-£~ 

18 ~iHE COMt4iTTEE R=’_,~:’::’E:;~S ,.~’ .... THE TRIAL 

!9 JL: ..... := STATE ON THE RECr)RD. WHETHE~ T~E. Z=~S~R~_ OFF=’’c~,~_.E 

20 qPE ~:=IED IN THE ~ ~,~v S~AC~ :S .L LEESER ~cCESSARILY 

2! ]:~T R~D ’n=FENS= L. ~ ~ . 

23 OFFENSE~ BUT WHETHER OR NOT IT SHOULD BE GIVEN, THAT HAS GOT 

24 TO BE WITHIN THE SCOPE OF THE EVIDENCE AND OTHERWISE~ YOU COULD 

25 GIVE ALL KINDS OF INSTRUCTIONS. 

26 N~. BARENS" l TH~NK YOUR HONOR SHOULD GiVE A SECOND 

27 DEGREE MURDER INSTRUCTION, THE DEFENSE ~EQUESTS. 

28 MR. WAPNER" l HAVE NO PROBLEM WITH THE COURT GIVING 



12635 

I IT. I MEAN I CAN’T PERSONALLY -- 

2 THE COURT" ALL RIGHT, SUBMIT A SECOND DEGREE MURDER 

3 INSTRUCTION. 

4 MR. WAPNER" THAT IS 830, I THINK. AND THEN WE HAVE 

5 TO GIVE 870. 

6 THE COURT: NO, THERE IS A SPECIFIC INSTRUCTION THAT 

7 SAYS "I_Ec, SER,~ NECESSARILY INC,L,D~D OFF=~"~ES~,~_     ." 
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1 MR. BARENS; AND ONCE WE HAVE SAID THAT, THEN WE HAVE 

2 TO GiVE THE INSTRUCTION, 

3 THE COURT: 17!07 I WILL HAVE TO GIVE THE INSTRUCTION 

4 OF SECOND DEGREE MURDER? 

5 MR. BARENS: I BELIEVE SO. 

6 MR. WAPNER: THAT IS 830. 

7 MR. BARENS: LET ME SEE IT. 

8 MR. W£PNER" NOW YOU HAVE TO GiVE 870. 

9 THE COURT: 17!0, IF THE dJR~ !S NOT SATISFIED BEYOND 

10 A REASONABLE DOUBT, WE DON’T HAVE TO GIVE THAT BECAUSE IT IS 

11 .JUST READING FROM THE -- THAT THE DEFENDANT 1S GUILTY OF THE 

12 OFFE~SE CHARGED AND ]T SO UNANIMOUSLY FINDS, IT MAY CONVICT 

13 HIM OF ANY LESSER OFFENSE IF THE dURY IS CONVICTED BEYOND A 

14 REASONABLE DOUBT THAT HE IS GUILTY OF SUCH LESSER OFFENSE, 

~5 T~E q~FEt’4SE 0~ MURDER IS £ LESSER OFFENSE TO THE 

16 OFFEXSE CHARGED J~4 COUNT 1. THE OFFEXSE OF SECOND DEGREE 

i7 tdtjRDER lS A LESSER OFFENSE TO T~E OF=E:<S5 C~ARGED IN COLNT 

18 MR. WAPNER: IS THAT RIGHT? 

19 MR. BARENS: I THINK WE SHOULD GiVE 8.30 AS AN INSTRUCTION 

20 SIR. 

21 THE COURT: WHAT IS THA~? 

23 THE COURT: WELL, I HAVE TO IF I AM GOING TO GIVE THE 

24 LESSER INCLUDED OFFENSE UNDER 1710. 

25 MR. BARENS: YES, SIR. 

26 MR. WAPNER: I DON’T KNOW IF IT CONSTITUTES -- 

27 THE COURT: WELL, SECOND DEGREE MURDER |S A LESSER 

28 INCLUDED OFFENSE, OBVIOUSLY. 
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I MR. BARENS: ! WOULD SUBMIT THAT WE WOULD BE SKATING 

2 ON VERY THIN ICE IF WE DO NOT GIVE 8.30. 

3 MR. WAPNER: I WON’T OBJECT. AND MAYBE I AM ONLY BEING 

4 NIT-PICKY ABOUT LANGUAGE. 

5 BUT JURY INSTRUCTION 8.70 SAYS THAT MURDER IS 

6 CLASSIFIED iNTO TWO DEGREES, IF YOU SHOULD FIND THE DEFENDANT 

7 GUILTY OF MURDER, IT WILL BE YOUR DUTY TO DETERMINE AND STATE 

8 IN ~OUR VERDICT WHETHER YOU FIND THE MURDER TO BE FIRST OR 

9 SECOND DEGREE, 

!0 MR. BARENS: I BELIEVE WE HAVE TO GIVE THAT¯ 

11 MR. WAPNER: ALL I AM SAYING 1S THAT INSTEAD OF CALLING 

12 IT A LESSER iNCLUDED, THAT IT IS A DIFFERENT DEGREE OF THE 

13 SAME CRIME. THEREFORE, MAYBE IF YOU GIVE 8.70, YOU DON’T HAVE 

14 TO GIVE17.10. 

15 MR. BA, R~NS: ! DON’T C~RE ~BOUT THAT. 

16 THE COURT: 8i07 

!7 MR. WAPXER: 830 AND 870. 

18 MR. BARENS: WE MUST DO BOTH¯ 

19 MR. CHIRR" THE JUDGE D!DN’T LIKE OUR ~OLUNTARY? 

¯ ~A~ENS PRECiSElY, MR. CHI=R 20 MR ~ ’ ~ " NOT . ’ ¯ 

2! THE COURT: SO SECOND DEGREE MIGHT COM~ INTO PLAY 9ECAUSE 

23 HUMAN BEING BUT THE EVIDENCE IS INSUFFICIENT TO ESTABLISH 

24 DELIBERATION AND PREMEDITATION." 

25 HEAT OF PASSION COULDN’T BE. VOLUNTARY 

26 MANSLAUGHTER COULDN’T BE GIVEN BECAUSE OF THAT. 

27 MR, BARENS: WELL, ! CERTAINLY WANT THE SECOND DEGREE, 

28 YOUR HONOP 
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I THE COURT: ALL RIGHT.    I WANT TO HAVE THE APPROVAL OF 

2 YOUR CLIENT. 

3 MR. BARENS: YES, YOUR HONOR. 

4 MR. CHIRR: ARTHUR, WE’LL TALK ABOUT THAT. 

5 THE COURT: YES.    BECAUSE YOU MAY WANT TO GO FOR ALL 

B OR NOTHING. 

7 MR. CHIRR: THAT WAS MY POINT, ARTHUR. THE JUDGE MADE 

8 IT FOR ME. 

9 MR. BARENS: BUT IS YOUR HO,~OR SAYING THAT IF THE 

10 DEFENDANTS REQUEST, YOU WILL GIVE iT? WELL, LET’S ASK. 

ll MR. WAPNER: I THINK 1F THE COURT GIVES 830 AND 870, 

12 THAT YOU DON’T HAVE TO GIVE 1710. 

13 THE COURT: ALL RIGHT. 
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I MR. BARENS: WE BETTER DO THAT, YOUR HONOR. EITHER 

2 WAY, YOUR HONOR, I WOULD LIKE THAT ON THE RECORD WITH THE 

8 DEFENDANT. 

4 MR. CHIER" ARE WE NOT EVEN GOING TO TALK ABOUT 

5 VOLUNTARY ANYMORE? 

6 MR. BARENS" [ DON’T THINK SO. 

7 THE COURT" VOLUNTAP, Y ] WON’T DO. 

8 MR. ~,,-,.r,,ENS"    BUT YOUR HONOR,., ! WOULD ’ ]K~ THE COURT 

9 TO INQUIRE ON THE RECORD FOR Ab, EiTHER-W,~Y DISPOSITION BY 

!0 THE CLIEP,~T HIMSELF. 

!! THE COURT° VERY GOOD. 

12 MR. BARENS" THANK YOU, YOUR HONOR. 

13 THE COURT" I WILL TELL HiM THAT YOUR ATTORNEYS HAVE 

14 REQUESTED AN INSTRUCTION ON UNPREMEDITATED MURDER OF THE 

16 MR. BA.RENS" WELL, WH:’ :.dOT YOUR HCNOR, S~:’~’ TO THE 

i7 bEFEt4DA, T;T, MR. HUNT, l HAVE D~T£RMit,:ED --HA" iF YOU REQbEST 

18 A SECOND L~_GREE INSTRUCT|ON, THAT i AM L,’ISPOSED TO PROVIDE 

!9 THE SAME, RATHER THAN SAYING T~T YOUR LAW’~ERS HAVE REQUESTED 

20 I T. 

2! MR. CH]ER’ I ’,*,’ILL T~LK !T OVER WiTH 

23 THAT I    AM RECOMMENDING. 

24 MR. WAPNER" WELL,    THE    CLIENT SHOULD NOT COME IN BLIND 

25 ON MONDAY AND HAVE THE COURT    PRESENT    IT TO HIM. 

26 MR. CHIER" I    WILL    TALK IT OVER WITH HIM. 

27 MR. BARENS" ALL RIGHT. WE’LLDISCUSS    IT WITH HIM. 

28 MR. CHIER" WHAT    IS    THE PENALTY    FOR SECOND? 
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I MR. WAPNER" FIFTEEN YEARS TO LIFE. 

2 THE COURT"    THAT’S RIGHT. 

3 MR. WAPNER" WE HAVE ALSO THE DEFENDANT’S REQUESTED 

4 INSTRUCTIONS 44 THROUGH 57 TO GO OVER. 

5 MR. BARENS" WE PROBABLY WANT TO STIPULATE TO THOSE. 

6 MR. CHIER" WHAT?    44, WE’LL WITHDRAW. 

7 THE COURT" ALL RIGHT. 44 IS W~THDR-’WN. 

8 MR. CH]ER" THAT iS W~THDRAWX AS _.-2E!X~ COVERED IN OTHER 

9 INSTRUCT iOb;S. 

!0 qq Ic COVERED IN -- 

11 ~HE COLiRT THOSE ARE W] 

12 MR. BARENS" q5 IS WITHDRAWN? 

13 MR. C~IIER" 45 IS BEING COVERED IN OTHER INSTRUCTIONS. 

!4 WITHDRAWN. 

16 47 IS JUST --- 

.... - q~-M~NT - = ,.,-2T REASONABLE 

18 DOUBT IS AND ARGUMENT. 

19 MR BARENS" WELL, I DON’T KNOW. 

20 THE C~hURT" "’ L RIGHT 

21 MR BARE~S" DO YOU RE~L;SE ~77 

23 MR CH|ER" NO~ IT IS NOT~ YOUR HONOR. THIS IS -- 

24 THE COURT" I WILL REFUSE THAT. 

25 MR CHIER" ALL RIGHT. 

26 THE COURT" HOW ABOUT ROBBERY? 

27 MR WAPNER" THAT IS INCLUDED IN THE ROBBERY INSI[RUCTION. 

2B THE COURT" SURE. 



]2641 

I MR. CHIRR" I THOUGHT IT WAS A VARIATION OF THAT. 

2 THE COURT: WILL YOU TAKE IT OUT? 

8 MR. CHIRR: ALL RIGHT. YOU ALREADY HAVE IT OUT, YOUR 

4 HONOR. 

5 THE COURT: NUMBER 507 

6 MR. BARENS: WELL, 50 tS IMPORTANT. 

7 THE COURT: I WILL NEVER GIVE THAT. 

8 MR. BARENS: NEVEr? 

9 THE COURT: NEVER. ’,;{’~ODY EVER ASKED IT OF ME BEFORE. 

!0 MR. BARENS: NEVER IS A LONG TIME. HOW ABOUT THE LAST 

11 SENTENCE OF TH]S, YOUR HONOR? 

12 MR. WAPNER: IT SHOULD BE OFFERED BY OTHER INSTRUCTIONS 

13 THAT ARE -- 
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I THE COURT:    IS THAT THE ONE THAT | GIVE, THAT YOU HAVE 

2 TO UNDERSTAND -- 

3 MR. CHIER" COULD I JUST SAY NOW THAT WE HAVE JUSTICE 

4 LUCAS AS HEAD OF THE COURT -- 

5 THE COURT" I WILL NEVER APPROVE THIS. 

6 MR. CHIER" THIS IS FROM THE FEDERAL INSTRUCTIONS, 

7 ~’9~’R HONOR. THIS lS AN APPROPRIATE CASE TO GIVE SUCH AN 

8 ]",<~RUCT]ON,_ S]NC~_ A LARGE SEC~’=~:T.~-,._.,       ,~F ~’ =,~: PEOPLE’S CASE RESTS 

9 ,z~ [ SEE IT -- 

10 THE CGURT HOW ANYBODY CJN CONC£:~. ~LY GIVE AN 

!~ ]’.5TRUCTION, SUCH AN INSTRL;CTIC~, At;~ CC~3RT -- WELL, AS A 

12 ~’Z-TER OF FACT, EVEN -- WHAT W~.S h~R NA>’=? ROSE B!RD? 

13 IT SAYS "AFTER TAKING A DEFENDANT INTO CUSTODY, 

14 ARRESTING OFFICERS SOMETIMES MAKE ACCUSATORY STATEMENTS TO 

16 ~-’." SS ~ON, OF. c~tLT~       . " 

~ .DID ~t,U :/~R ~=~.._ ~. ,2~ ~N"= .... G~"]N~’,v     ~ SUCH~. AN 

!8 ~’ ~ {UCTION? 

,~ MR. CHEER ]    W~q T~KEt’ ~£~D =’qR ~ORD, VERBATIM FROM 

20 ._~ TT AND BLACKr<A~, THE FEDERZ~ ~;bE, ~’.STRUCT]O~,S. 

2 THE COURT" THE TESTIt~ON~ OF z’, [" =OEMANT WHO PROVIDES 

23 MR. CHIER" YES, YOUR HONOR. 

24 THE COURT" "AGAINST THE DEFENDANT FOR PAY OR IMMUNITY 

25 F~OM PUNISHMENT OR PERSONAL ADVANTAGE OR VINDICATION MUST 

26 BE EXAMINED"-- WELL, WE ALREADY ~AVE AN AIDING AND ABETTING. 

27 ~OU DIDN’T WANT ANY ACCOMPLICE TESTIMONY. 

28 
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75-~ I MR. CHIER" BECAUSE THAT IS NOT OUR THEORY, YOUR HONOR. 

2 THE COURT" I DON~T CARE WHAT YOUR THEORY IS. HE IS 

3 AN INFORMER OR HE ISN’T. 

4 MR. BARENS" AN IMMUNIZED INFORMANT, AN IMMUNIZED PERSON 

5 DOES NOT NECESSARILY HAVE TO HAVE CULPABILITY IN THE CASE FOR 

B WHICH HE IS TESTIFYING. I THINK THIS IS VERY IMFORTANT, YOUR 

7 HON)R. 

8 WS S%ID THROUGHOUT W~EN WE WERE ~0IR DIR]NG T~iE 

9 j,=~,: ,    T~LT,,,,,, A[’~ IMt’IUNITED= WITNESS IS~iq. ~E ~ IEi’~=D.       _ WITH GR=A~ ~ER 

10 CijT~OX THAN ~         ~- ’ ’ ,~ AVER~,~= WITNESS, TO USE THaT EXPRESSION, YOUR 

11 HC’,,ZR, AND i BELIEVE THE COURT HAS TO MAKE Ar~ 1NSTRUCTIObJ AS 

12 T~ 

13 THE COURT" AREN’T WE GOING TO GIVE AN INSTRUCTION TO 

14 ~,,~ EFF~,~T. 

I~ ’"~ CH~R"     N 

16 ’~R. WAPh’ER" l DON’T RECALL WHET’,iER THaT WAS IN THERE 

17 q~ ’, 0- . 

18 ] DON’T BELIEVE THAT IS TH~ -~’= ~ THE LAW. 

19 MR CHI=R" T~’~ ~ ~ ....... .... ~ Iq THE ST~= 0F ~= L~’ zFrOR~!NG TO 

20 T-~ ",iXT~ CiRCU~T. 

21 ~: C0bRT" I DOt~’T CARE " 

23 IhC~EAS INGLY. 

24 THE COURT" NOT THE NINTH CIRCUIT, THEY HAVE A 

25 REPUTATION FOR BEING REVERSED MORE THAN ANY OTHER CIRCUIT IN 

26 ~ ’: ~E D ,H~ UNI ~    STATES BY THE SUPREME COURT. 

27 MR. CHIER" THAT IS ALSO THE SECOND -- 

2B THE COURT" YOU SAID IT COMES FROM THE NINTH CIRCUIT. 
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I MR. CHIRR"    THIS COMES FROM A PATTERN OF JURY INSTRUCTION 

2 THAT THEY GIVE IN THE FEDERAL COURT NATION-WIDE AND THIS IS 

3 GIVEN, YOUR HONOR. 

4 THE COURT"    I AM NOT GIVING THEM. 

5 MR. CHIRR"    COULD I BE HEARD ON THIS SUBJECT, YOUR HONOR? 

6 THE REASON WE ARE ASKING FOR THIS IS BECAUSE WE 

7 DO NOT FEEL THAT THE ACCOMPI ICE INSTRUCTION, WHICH PROVIDES 

8 A CA,,EAT THAT THE ACCOMPLICE TESTIM£NY    OUGHT TO BE VIEWED 

9 WITH C#,UT~O~, IS AP~ ,. ’ ~_~LE ~1~’~ THIS. , ~c . 

!0 ~ c ~ ,,,IS M~N IS iN A ~PL~.iA~ C#TEGORY AS FAR AS OUR 

1! THEORY 1S, WHICH Jc ~E IS NOT A~; ACC" . .~MPu BUT AN iMMUNIZED 

12 WITNFqS. _~ IN A MUR~_R~F CASE H~ l¢~ AN l ~~’ . . M.~_ ~iZED MURDERER THERE 

!3 SHOULD BE SOME KIND OF A CAVEAT GIVEN TO THE dURY WITH 

14 RESPECT TO THIS MAN’S TESTIMONY. 

15 ~.~ YOL; -~P’~’~ L~ = ~iS ...... ~ STs rT~N,, WH~ ~,~, ~ ] TOOK 

16 FRObl DEVITT #ND B~ A,2Kt4AR YOLR HONr~P T~t4 #,LLOW US TO SUBMIT 

!7 nNOTHER ,1. , . 

18 THE COURT"    DID                      ~EV1TT AND BLACKMAR M~,~T[ON~’ DEAN KARNY 

!9 AND f4ENT]r~’’ THE = .... ~’~ ~ ~ .... BEFN -~,- .... ~,, H= ~, PRC~]SED ~’~ THE S ~A,E 

20 OF CALiFORXI~ HE WO~;LD NOT BE PROSECUTED FOR A MURDER 

~.<.’, MATEO CC_’.NTY AND t4ZNTIOXS T~Z W]Tr.~EE5 KAR~’’v AND REGARDING 

23 ~R. BARENS" YOUR HONOR,     I AM STILL ON 51. IS    YOUR HONOR 

2{ ON 527 

25 MR. CHIER" 51    AND    52 ARE dUST VARIATIONS OF    THE SAME. 

2B MR. BARENS" I    KNOW,    BUT YOUR HONOR,    I    FEEL -- 

27 MR. CHEER" COULD    I    FINISH WHAT    I    WAS SAYING? 

2B MR. BARENS" I    AM SORRY. 
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25-~ I MR. CHIRR" I WAS SAYING, YOUR HONOR, IF YOU DO NOT LIKE 

2 THIS PARTICULAR ONE BECAUSE OF THE FACT THIS MAN WAS IN A 

3 SPECIAL CATEGORY AS A WITNESS AND HE DOES NOT FIT IN THE 

4 ACCOMPLICE CATEGORY, ALLOW US TO SUBMIT AN INSTRUCTION THAT 

5 WOULD PUT A CAVEAT ON HIS TESTIMONY WHICH WE ARE ENTITLED TO. 

6 HE IS NOT AN ORDINARY WITNESS AND THE ORDINARY CREDIBILITY 

7 OF WITNEqS_ INqTRUCTION_,, DO~q~ NOT COVER It~M~ ~IZED WITNESS~S,~ 

8 YOUR HONOR. 

9 AND THE FEDLm~.L ,~,~URTb F, ECOGNIZED THIS, YOUR 

10 H~£NOR, AND T~EY HAVE FITTED INTO THEIR ~.1 ~ERN, ,JURY 

1! iNSTRUCTIONS S~JCH AS CALd]C HERE, THE ~NS~RVCTION CONCERNING 

12 AN ~N~RME~ ’,’nT NFqEcSAR]LY AN ACCOM~LIr: * ’ .... , ....... -- IN THIS CASE, 

13 MR. KARNY IS NOT NECESSARILY AN ACCOMPLICE IN THIS CASE SO 

14 I BEG YOUR HONOR -- 

~5, T~E CC~::T" HE ]~ hOT AN                ~L~"r’,~’= .... ~=~ OF COURSE HE                               i~. 

16 r4R. CHIRR" WELL, NOT !N THIS PLRTI£ULZR CASE~ YOUR HONOR. 

i7 ~T M~Y. B~ ’’~ , c~r~     b1#T~,£,, 0’ T~£ F~CTS ALLEGED ]b,: 

18 T~IS CASE, HE MAY BE. 

~9 THE CF~L’RT"    H~ t4A’Y B~- It’ T~ =’~    - ...... ~ IS .... x ~ .... P CASE, TOO 

20 ~4R. ~HIER" WELL, BUT -- 

21 T~ ~’.L’JRT" ACCCRDIt4G ~r~ ~S n~..’. TEE-It4ONY 

~ t.~ = ~ c ¯ ~ :’ ~ m~’ ’q~ ~,~R " -~.~v UP ill= Cfi 

23 IT WOULD BE AN ABSOLUTE MISCARRIAGE OF dUSTICE~ IN MY OPINION~ 

24 RESPECTFULLY, YOUR HONOR~ IF THERE IS NOT SOME CAVEAT PUT ON 

25 THIS WITNESSES TESTIMONY TO THE JURY. 

~ THE COURT" ALL RIGHT~ HERE IS WHAT WE WILL SAY" 

27 "THE TESTIMONY 0F DEAN KARNY~ WHO HAS 

28 BEEN IMMUNIZED FROM PROSECUTION IN THIS CASE" -- 
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I MR. CHIER: JUST A MOMENT. 

2 MR. BARENS: "THE TESTIMONY OF DEAN KARNY, WHO HAS BEEN 

8 IMMUNIZED FROM PROSECUTION IN THIS CASE." 

4 THE COURT: ALL RIGHT, IMMUNIZED FROM PROSECUTION IN 

5 THIS CASE. 

6 MR. CHIER: FROM PROSECUTION IN THIS CASE. 

7 THE COURT: "SHOULD BE VIEWED WITH CAUTION." 

8 MR. CHiER" THANK YOU, YOLR HO".~OR. 

9 THE COL!RT: I S Tb.AT ALL RIGHT? 

10 MR. CH]ER: YES. 

11 MR. BARENS: TP, ANK YOU, YOUR 

12 MR. WAPNER: YOUR HONOR, i TH~"~K ~ WOULD PREFER THAT 

13 THE LANGUAGE OF THE INSTRUCTION BE IN MUCH MORE GENERAL 

14 LANGUAGE. 

15 THE ’~,,Z.y ~HEY HAVE IT ~ERE, THE WLY YOU MAKE 1T 

16 SOUND IS "WELL,, VIEW DEAN KARNY~S TE$’[MONY WITd CAUTION." 

17 BUT IT DOEqk~’T NE:~cC,ARILY Appi Y TO ]’~ ,,,."I~RS !,"~ OTHER C,~,SES 

18 OR WITNESSES IN OTHER CASES. 

19 

20 

21 

22 

23 

25 

26 

27 

28 
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I MR. CHIER: THE WAY THE LANGUAGE OF 51, OF OUR REQUESTED 

2 INSTRUCTION READS, YOUR HONOR -- 

3 THE COURT: 51? 

4 MR. CHIER" YES. 

5 MR. WAPNER: AND ALSO, I DON’T THINK-- 

B THE COURT: 51 HERE? 

7 MR. CHIER: YES. 

8 THE COURT" I AM READING FROM 

9 MR. CHIER: MR. WAPN£R ~S SAYIXG T-AT IF YOU ARE GOING 

10 TO GIVE A CAUTIONARY INSTRUCTION OF SOME KIND, HE PREFERS 

11 GENERAL LANGUAGE AS OPPOSED TO SPECIFIC REFERENCES TO 

12 MR. KARNY. 

13 THE COURT: WELL, HE IS NOT AN INFORMER AS SUCH. 

14 MR. BARENSt I THINK WHAT YOUR HONOR HAS COME UP WITH 

!5 iS THE TRUTH, YOUR ~ONOR d~’2- SPOKE T~E ~R~TH AND D~STILLED 

16 THE LAW AND WE OUGHT TO GO WiTH THE SJ~F:~E TRUTH. 

17 THE COURT: WELL, HE DOESN’T LiKE 

18 MR. WAPNER: THE FACT THEY ARE S!:,gLING OUT ONE WITNESS. 

19 MR. CH!ER: WE CAN CHAt;GE 

20 THE COURT: ] DIDN’T SAY "INFORMER." HE IS NOT AN 

2I INFORMER. 

22 ~IR. BARENS: ~’F dUST SZ~D iT. ~’~ [0 WE H~VE TO ~AKE 

23 ANOTHER RESOLUTION? 

24 MR. WAPNER: JUST SAY "PERSON." 

25 MR. BARENS: JUST DO IT LIKE THE JUDGE JUST SAID. 

26 MR. CHIER: THE TESTIMONY OF A WITNESS. 

27 THE COURT: "TESTIMONY OF A WITNESS WHO HAS BEEN 

28 GRANTED" -- 
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I MR. CHIER: TO PROVIDE EVIDENCE -- TESTIMONY AGAINST -- 

2 THE COURT: NO. 

3 "TESTIMONY OF A WITNESS WHO HAS BEEN 

4 IMMUNIZED FROM PROSECUTION IN THIS CASE." 

5 MR. CHIER:    WELL, AS A GENERAL STATEMENT, YOU DON’T EVEN 

6 HAVE TO SAY "IN THIS CASE, THE TESTIMONY OF ANY ]MMUNITED 

7 WITNESS OUGHT TO BE VIEWED WITH CAUT!ON." 

8 MR. BARENS: THAT IS ALL WE ARE SAYING. THAT IS ALL 

9 WE ARE 

!0 THE COURT     WELL~ THAT IS THE LAW, l~,~ T IT, FRED? 

1! MR. WAPNER: ] DON~T KNOW IF THAT IS THE STATE OF THE 

12 LAW OR NOT, TO TELL YOU THE TRUTH, BUT I MEAN -- 

13 THE COURT: WHY DON’T YOU CHECK IT? 

14 MR. WAPNER:    IN ANY EVENT, NOW MAYBE I AM NIT-PICKING 

15 BUT WH.Z- i ~’ObLD LIKE TO DO -- 

~6 ThE COURT: THE LANGUAGE OF THiS INSTR~CTiON "SHOULD 

18 MR. BARENS: i WILL AGREE WITH TXAT. 

IQ~ M=,,. C~IER~. FR=D,     .lS HAVIN~ PROBIEt.’¢._    ~ WI ;,, THE FIRST P#RT 

20 OF ! T. 

21 MP .... ,.,L~NER" NOW i A.r4 H.A\’]~’~,~,= PRF:.~L£~/S,, WITH THF_ SECOND 

22 PART, W"---- ] O:..!~qq J " ..... D]’~’~ ....... :-T~IN ~XT~t: .... T 

23 IF YOU ARE GOING TO USE THIS CAUTIONARY INSTRUCTION, I PREFER 

2~ THE LANGUAGE THAT WE HAVE HERE IN 51, WHICH IS "WITH GREATER 

25 CARE THAN THE TESTIMONY OF AN ORDINARY WITNESS" AS OPPOSED 

26 TO "WITH CAUTION." 

27 THE COURT:    ALL RIGHT. 

2B MR. WAPNER:    MAYBE THAT IS NIT-PICKING. 
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I THE COURT" ALL RIGHT, I WILL PUT THAT IN THERE. 

2 WITH GREATER CARE. 

3 MR. BARENS’ ARE WE TO RESUBMIT 51, YOUR HONOR? 

4 THE COURT" YES, - EXACTLY AS I HAVE INDICATED. 

_K. GIVE IT S MR. BARENS" MR. CH|F-~ . 

6 MR. CHIER" WE dUST CAN’T CHANGE 51? 

7 THE COURT" NO    ~"T IT THE WAY WE JUST SUGGESTED I T 

8 MR. CH]ER" 

9 EVIDENCE ~]NS~ ~= ~,~F -- 

10 THE COURT" NO~ N 

’~THE T~qTI~ON? OF THE WITNESS 

12 WHO HAS BEEN ’,~R£,NTED I,~MUNITY FR}M PROSECUTION." 

13 MR. BARENS" SHObLD BE VIEWED? 

!4 THE COURT" "SHOULD BE VIEWED" -- 

!5 ~,I~ 

17 ,JUST LIKE 

18 THE COURT" ALL RIGHT. 

19 MR. 

20 THE r~"RT~,;u~ "T;~E TESTIFICXY ~,F A’,: ,_’,~=R WITNESS" ~NSTEAD 

21 OF ORDINARY. 

23 MAKE IT "ANY OTHER WITNESS." 

24 MR. BARENS" ORDINARY WITNESS? 

25 THE COURT" ANY OTHER WITNESS. 

26 MR. BARENS" ANY OTHER WITNESS. 

27 WELL, THE PROBLEM WITH THAT, WE DO HAVE EXPERT 

28 WITNESSES THAT ARE OTHER THAN AN ORDINARY WITNESS. 
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1 MR. WAPNER" THEY ARE NOT COMPARING DEAN KARNY’S 

2 TESTIMONY TO ANY EXPERT WHO TESTIFIED. 

8 MR. BARENS" DR. CHOI, THAT IS RIGHT, BECAUSE DR. CHOI 

4 WAS WEARING BROWN SHOES. 

5 THE COURT" ALL RIGHT, GIVEN AS MODIFIED. 

5F 

10 

!I 

12 

13 

14 

~9 

2O 

23 

24 

25 

28 
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I MR. BAREN5: THAT IS -- 

2 MR. WAPNER: THAT IS 51. 

8 MR. BARENS: WHAT ARE WE DoOING MR. CHIER, WITH 52? 

4 MR. CHIER" WELL, THE JUDGE HAS ALREADY EXPRESSED HIS -- 

5 THE COURT: AS MODIFIED? 

6 MR. WAPNER: WHICH ONE? 

7 THE COURT: NO, NO. 52 IS REFUSED. 51 IS AS MODIFIED. 

8 MR. WAPNER: RIGHT. 

9 MR. CHEER: THE NEXT ~r,~TRUCTIO~, I~ OUR SEARS!GRENADOS, 

10 REASONABLE DOUBT [NSTR;jCTION. 

11 THE COURT: WE HAVE GOT T~&T. THaT IS COURT TESTIMONY 

12 GIVEN BY ONE W]TNESS -- WE HAVE GOT THAT ONE. 

13 MR. CHIER: WE ARE ENTITLED TO A SPECIFIC, FORMULA 

14 INSTRUCTION ON REASONABLE DOUBT WHICH EXPRESSES OUR THEORY 

15 cr HE CASE. Th S 

!6 THE AW REQUIRES YOU TO GIVE 

17 ;~E HAVE A ~PEC]FIC THEORY ~;F "~E CA~ ~’~iC~ -- 

18 MR. BARENS: WHICH WE DO -- 

19 MR. CH]ER: THAT PO[~;TS TO -- 

20 THE COURT: WhAT IS YOUR THEC.R~ OF ,~= CASE? THERE 

2! WA.S:’~’T A !~LI~DER? ISN’T THAT WH~T ~Ob~ Th£OR’: O~ THE CASE IS? 

22 THIS :4z’, v,’~!O ~,,z~ _._E~ED,- "-’~-t =q~D, ACT:jALLY 

23 APPEARED IN TUCSON. THAT ISN’T A THEORY OF THE CASE. THAT 

24 IS EVIDENCE AS TO THE FACT THAT THERE HAS NOT BEEN A MURDER. 

25 MR. CHIER" WE ARE ENTITLED TO A FORMULA INSTRUCTION 

26 EXPRESSING THE FACTS. 

27 THE COURT" WHICH CASE DO YOU WANT ME TO LOOK AT? 

28 49 CAL.2D? GRENADOS? 
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I MR. CHIER" OR SEARS. 

2 THE COURT: WHICH IS THE LAST CASE? 

8 MR. CHIER" SEARS. 

4 THE COURT" SEARS? 14 CAL.3D AND RINCON AND PINEDA? 

5 ALL RIGHT. 

6 MR. CHIER" HERE IT IS. 

7 HERE IT IS It< GRENADOS, YOUR ~OXOR. IT IS PAGE 

8 491, HEADNOTE NUMBER 7. 

9 THE COURT" NUMBER 1:? 

10 MR. CHIEK 1 BELIV~ SO.    IT |¢ HE J,,J,E NUMBER 7 

11 THE COURT" NUMBER 7? 

12 MR. CH]ER" YES, YOUR HONOR. 

13 THE COURT" I DON’T UNDERSTAND, YOUR THEORY OF THE 

14 CASE IS THAT HE DIDN’T COMMIT A MURDER, IS THAT RIGHT? 

15 t4R. CH!ER" YES.    BLT ’~’.~ HATE # S~s’~:::iC THEORY OF 

16 REASONABLE DOUBT BASED ON THE FACT THAI ~,O WITNESSES HAVE 

~ _~ N"" /}~SE~’,’ED ,~R    L~’,,’I~, 1~ - :SON, ARIZONA 17 TLST]FIFL, TO H~,’V’~:~ 

18 THAT IS -- 

19 THE COURT" ALL RiGdT. DO YOU W~.r’~T z’~ iNSTRUCTION 

20 TO THAT EFFECT? ] UNDERSTAND THAT IF THE _L!RY BELIEVES -- 

21 IF ~HE UURY BELIEVES THAT ~E L. LL~GFD    ]¢ ],, RON LEVIN, 

~2 WD: ..... ~.=:~’~, ...... ~7 TWO ’~’,’iT!~c¢~c i ...... .     _ ~,~,.~,c ...... ~ ~: ;- .Z, TH~N~ -- 

23 MR. BARENS" EITHER OR BOTH. 

24 MR. CHIER" NO. THAT IS NOT CORRECT. IT IS A QUESTION 

25 OF WHETHER THEY BELIEVE IT. 

26 THE COURT" WHAT DO YOU MEAN THEY HAVE TO BELIEVE IT? 

27 OTHERWISE WE COULDN’T DO IT? I WON’T GIVE IT YOUR WAY. 

2B MR. CHIER" IT MERELY HAS TO RAISE A REASONABLE DOUBT. 
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1 THAT ]5 WHAT    1096    IS ALL ABOUT. 

2 REASONABLE    DOUBT    |TSELF --    IT    IS NOT WHETHER -- 

3 THERE    IS NO BURDEN ON US    TO PROVE THAT HE WAS THAT PERSON 

4 THEY SAW. 

5 ALL WE HAVE TO DO IS -- 

6 MR. BARENS: I BELIEVE YOUR HONOR, MR. CHIER IS CORRECT. 

7 iF THE DEFENSE HAS R~ISED A REASONABLE DOUBT BY THE TESTIMONY 

8 OF ~ .... =- ~H~ J"RY HA~ TO FIND     THEY ~. EWI :~,~qSES, THAT IS ALL ~ - ’~ ¯ 

9 DON~T ~AVE TO FIND SOME BELIEF BEYOND 

10 THE COURT: ALL RIGHT. IF YOU vi’TE A REASONABLE DOUBT 

11 WHETHER THE ALLEGED ViCTI£, RON LEVIN -- 

12 MR. BARENS: WHETHER OR NOT. 

13 THE COURT: WHETHER OR NOT? NO. IT IS WHETHER --- 

14 MR. CHIER: WE ARE ENTITLED TO T~IS SPECIFIC 

~5 -mE ~OURT: WAIT A t~t~JL/TE. REiS[’,Z~_E ZZ:t. BT THAT RON 

16 LEVIN, THE VICT!M RON LEVIN WAS NOT SEE’, ~T ~= G~S STATION -- 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 



12654 

I MR. BARENS"    THIS IS THE DEFENDANT’S REQUEST, YOUR 

2 HONOR. WE CAN’T ASK IN THE DOUBLE NEGATIVE WHEN IT IS THE 

3 DEFENDANT, SIR? 

4 THE COURT"     NO.     NO.     IF YOU HAVE A REASONABLE DOUBT 

5 THAT THE PERSON SEEN AT THE GAS STATION WAS -- WHAT? 

6 MR. B.ARENS" NO.     IF YOU HAVE A REASONABLE DOUBT -- 

7 IF THE TESTIMONY OF THE EYEWITNESS HAS CREATED A REASONABLE 

8 D,u’,~BT 1    ’~’~{JR MEND THAT THEY SAW THE .n,~._* =~_D iCTIM, ROW 

9 ~,.-~I , I .... ON -- 

10 THE C©URT" NO.    THAT IS WRONG. 

11 MR. ~.~..~’~"*~’~R’~,,_ "OUR, HONOR, i THI54K T~AT W= H~-VF .... GONE 

12 ~ LITTLE ~IT FAR AFJELD HERE. BECAUSE W~;ILE I AGREE WITH 

13 MR. CHIER’S GENERAL STATEMENT OF THE DEFENSE MAY BE ENTITLED 

14 TO AN INSTRUCTION TAILORED TO THEIR THEORY OF THE CASE, IF 

"~,~ THT._ ..... ~.n~r’~".    u’~F -r~=,,,~. C,CSE. IS,. w~’.__~l., WE -:’,,’E S(-’;t,!-T_-’~’XG.~ THAT RAISES 

16 A RE&SONLg.,LE DOUBT, I DON’T THINK THAT T-~&T ]£ NECESSARILY 

17 L S~’~IFT~’LLY TAIl ORED INSTRUCTION 

18 THAT 1S dUST SAYING THAT IF YOU HA~E A REASONABLE 

!9 DOUBT, FIr,.D H~M :NOT GUILTY. 

on ,"qR. BARENS" ’’-’ L, ¯ "--~ ~nc I TH~!~K THAT T~E LA’,~ ~N ALL OF THE 

21 b~-.SEq~ -- ,~ F THAT I S OUR THE~RY,u, -, ;’,E _-LT T.E ON=~_ THAT 

2? ............. , v 

28 MR. CHIER" THIS IS PROBABLY THE SINGLE-MOST REVERSED -- 

2~ THE COURT" LET ME SEE RINCON AND PINEDA. WHAT IS 

25 THE OTHER ONE NOW? 

26 MR. WAPNER" GRENADOS. 

27 MR. BARENS" GRENADOS. 

28 MR. WAPNER" WELL, WOULD YOU BE SATISFIED WITH THE 
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I FIRST PARAGRAPH OF 57, INSTEAD? 

2 MR. BARENS:    I WANT THE THIRD PARAGRAPH OF 53, ONE 

3 WAY OR ANOTHER.    ! SUBMIT THAT OTHERWISE IT WOULD BE BLATANT 

4 ERROR IF WE DON’T GET THAT. 

5 MR. CHIER"    WELL, 57 ~S OUR RESPONSE TO THE 

6 IDENTIF]CAT|ON.    IN OTHER WORDS -- 

7 MR W/~PNER" WELI YOU DIDN~ r=~ BOTH OF THOSE 

8 MR. BARE.NS: LET’S DO OXE TH!X~ AT A TIME. 

9 MR CHIER" W= ~ , ALL RIGHT 

10 

!2 

13 

!4 

~5 

16 

17 

~8 

!9 

20 

22 

23 

2~ 

25 

26 

27 

28 
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I THE COURT" IT SEEMS TO ME THAT -- 

2 MR. CHIER" THERE MAY BE AN ERROR THERE.     YOU KNOW, THIS 

3 WAS DONE AT 1 O’CLOCK TH~S MORNING AND I GOT -- 

4 MR. BARENS: WELL, POINT IT OUT TO HIM, MR. CHIER. JUST 

5 FIND IT FOR THE JUDGE. 

6 THE COURT: JUST A MINUTE. 

7 MR. BARENS: READ IT INTO THE RECORD. 

8 MR. CHIER: THE JL:DGE IS READING ]T. 

9 MR. B.L.RENS: READ 1T FROM T,~E OTHER CASE THEN, RE,~D 

,~ ~,,,-,.N A DO S . 10 IT FROM rn^ , 

1! THE COURT: YOU DON’T NEED TO. I HAVE GOT RINCON-P1NEDA 

12 AT 885, 

13 MR. BARENS: 864 AND 885? 

14 THE COURT: 885 AND THERE IS NOTHING IN THERE. 

~-~ tv’R, :Z~]ER: WELL, IT ",’7£S L.LTE. AS 

16 Bb’,CH OF :cAPERS 1 WAS PUTTING TOGETH~-~. 

17 MR. ~APENS: LET’S LOC’~TE iT F-.:,R MR. CHIER. 

18 MR. C~[ER: 1T ’,,,’AS AT 1:00 IN THE 

19 MR. SARENS: CAN I TELL YOU SPECI. FZCALLY T~E SENTENCES 

20 WE 

21 (PAUSE iN PROCEEDINGS.) 

23 2 CAL.3D, 180. 

24 THE COURT: THIS CASE CITES SEARS. 

25 MR. BARENS: WHY DON’T YOU SHOW THE SENTENCE IN SEARS 

26 TO THE JUDGE? 

27 MR. CHIER: JUDGE, HERE IS A CASE WHERE THE DEFENSE 

28 A~TORNEY SUMMED UP HIS CASE ON AN INSTRUCTION ON REASONABLE 
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I DOUBT AND THE COURT WOULDN’T GIVE IT AND THEY SAID IT WAS 

2 ERROR NOT TO GIVE THAT.     TAKE A LOOK AT THAT. 

8 MR. BARENS"     THAT IS, YOUR HONOR, THE LOWER RIGHT-HAND 

4 PAGE RIGHT WHERE YOU ARE, SIR. 

5 (FURTHER PAUSE IN PROCEEDINGS.) 

B THE COURT" DO YOU HAVE ANY OBJECTION TO THAT? 

7 MR WAPNER I H~VE S~Mr OBJECTION TO THE LANGUAGE OF 

8 THE LAST PARAGRAPH OF THIS INSTRUCTIr’’’ 

’~"’    " HOd WOUt D YOU CHAttG~ IT; 

10 MR. WAPNER" AND IF I MIGHT -- 

~ EAD 
11 T~._-- COURT" YES, GO ~     ¯ 

12 .~R. WAPNER" IT SAYS "THE DEFENDANT IS ENTITLED TO AN 

13 ACQUITTAL IF AFTER A CONSIDERATION OF THE ENTIRE TESTIMONY" -- 

14 MR. CHIER"    NO, IT DOESN’T SAY THAT. 

~,’~ WA.FN~JR"    ’,,;ELL_, THEN LET ME CHANGE IT. 
!5 

16 THIS IS WHAT I WOULD PROPOSE" 

"THF-- D~_.~L.h.~Ah! IS ENT] ~LEL~ TO AN !7 

18 -’£~:"’TTAL~.~ IF, AFTER A CONSiDERATIONs. OF THE 

19 =:, iRE Ir_.ST]MONY, YOU ~A",’~- A REAS.~,,#    E DOUBT 

20 W-ETHER THE ALLEGED V]CT]_M, RON LE\/IN, 1S ACTUALLY 

2I 2’E " D. " 

28 OUT THE PARTICULAR TESTIMONY OF PARTICULAR WITNESSES AND SAY 

24 "WELL, ONLY CONSIDER THEIR TESTIMONY." 

25 MR. CHIER" WE ARE ENTITLED UNDER SEARS, RINCON-PINEDA 

26 AND GRANADOS~ TO SINGLE OUT THE TESTIMONY OF THAT WITNESS OR 

27 WITNESSES WHO WE CONSIDER RAISE A REASONABLE DOUBT. 

28 THE COURT" ALL RIGHT, I WILL TRY TO FASHION AN 
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I INSTRUCTION . 

2 MR. BARENS"    YOUR HONOR, HE HAS ALREADY GIVEN US THE 

8 FIRST TWO PARAGRAPHS, HE DOESN’T DISAGREE WITH. 

~7A~ 
4 

5 

7 

8 

10 

13 

!9 

23 

25 

27 
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1 THE COURT: ALL RIGHT. "IF YOU HAVE A REASONABLE DOUBT 

2 THAT THE ALLEGED VICTIM,, RON LEVIN,, WAS NOT THE PERSON SEEN" 

3 HE GIVES IT TO YOU. 

4 MR. BARENS" PLEASE,, YOUR HONOR. 

5 THE COURT" WHAT ELSE IS IT YOU WANT ME TO SAY? THAT 

6 GIVES IT TO YOU, 

7 MR ~ ~ N WE WA~, ~ ..... ~’U~GE . ~ " L.:,’~ THAT IS HERE ..... ~R~ S . ,~ THE ,. 

8 THE CqURT I ’ ’~’~T ’ "~ .... L~,~L~ U,~bE ~ F T _ ~,,,, ~~’ ] PR~, ER l, BECAUSE T 

MORE NEARLY =):7R~qSES WHAT THE ItS’~ 

, ’ ’~    THAT     rq ~ !0 IF ~HE UURY BELI£;~S RO ~EV~N WAS THE PERSON 

!! SEEN BY TmESE TWO WITNESSES -- 

,~ . ~H~, MAKES Uq HAVE THE BURDEN OF PROVING 

13 THAT IT WAS HIM. 

14 THE COURT" NO. WAIT A HINUTE NOW. 

16 MODIFICAT]~,~, C~ THE LANG~AGE~, IN THE L~ST PARAGRAPH~ T0 SAY 

~ ~’~ AN~ NO 17 T~LT,;,, "~, _,_ -        .- O CONSIm=~ , AL~.                                     ~"F ~’~:,,~ ~=VJ>E,~,~:,, ~ , T                                  ~UST 

18 THE TESTimONY OF THESE TWO W~TNESS£S, IF YOU HAVE A REASONABLE 

19 h~,’ ,, _ ~,_,~TION ~q Lt ~ s~GRT ~L, uBT~    TmE’: T~IS INq .... r ........ ¯ 
. 

20 MR. 5gRE’.S" CERTAINLY, WE H~VE NO DISAGREEMENT WITH 

2i THE PROSE~:~T.:PR., YOJR ~ONOR, 0:’,’ THE FIRST TWO PARAGRAPHS OF 

~ RLQUEST X~. ~ ~_~’"~T’ED :, -: ---,,~,-.,~.    SC: ~H#T THERE 1S 

23 NO MISUNDERSTANDING OF WHAT WAS BEING DISCUSSED HERE~ WE HAVE 

2~ NO DISAGREEMENT ON THE FIRST THREE PARAGRAPHS ON REQUEST NO. 

25 
5~ OF THE DEFENDANT, BUT, RATHER~ WE ARE SOLELY DISCUSSING 

26 THE LANGUAGE OF THE FOURTH PARAGRAPH COMMENCING AT LINE 1~ 

27 THROUGH LINE 17 AND THAT IS THE LANGUAGE WE ARE TRYING TO AGREE 

28 UPON RIGHT NOW. 
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1 THE    DEFENSE VIGOROUSLY CONTENDS WE ARE ENTITLED 

2 TO THE SPECIFIC LANGUAGE CONTAINED IN THOSE FOUR SENTENCES. 

3 MR. CHIER: OR LINES, YOU MEAN. 

4 MR. BARENS: THE FOUR LINES AT LINE 14 THROUGH LINE 17 

5 OF THE REQUESTED INSTRUCTION. 

6 THE COURT: THE LAST PARAGRAPH READS: 

7 "THE DEFENDANT IS ENTITLED TO AN ACQUITTAL 

8 IF A CONSIDERATION OF THE ENTIRE TESTIMOtIY OF EITHER 

9 OR BOTH OF SAID DEFENSE WITNESSES RAISES iN YOUR M~ND 

10 A REASONABLE DOUBT THAT THE ALLEGED VICTIM, RON LEVIN, 

11 IS ACTUALLY DEAD." 

12 MR. WAPNER: I AM SUGGESTING TO THE COURT THAT THAT 

18 LANGUAGE SHOULD BE MODIFIED AS FOLLOWS: 

14 "THE DEFENDANT IS ENTITLED TO AN ACQUITTAL 

~5 IF, AFTER CONSIDERATIC~ OF THE 

~ ~T THE A.L’~6ED VICTIM IS 16 HAVE A REASONABL= DOb,~T .... 

~7 ACTUALLY DE~D." 

18 THE COURT:    ALL RIGHT, THAT SEEMS FAiR E~;OUGH. 

!9 HAVE YOU GOT IT? 

20 MR. ~A, RENS: SO WHAT WE HAVE DO~E HERE iS ELIMINATE THE 

21 WORDS "OF EITHER OR BCTH O= SAID DEFELSE WITNESSES RAISES iN 

22 YOUR 

28 MR. CHIER:    THEN THIS -- 

24 MR. BARENS:    BUT WHAT WE ARE TRYING TO DO, JUDGE, AS 

2S WE ARE ENTITLED TO, UNDER THESE CASES, IS MAKE KNOWN TO THE 

2B jURY BY MEANS OF THIS INSTRUCTION, THE SPECIFIC COMPOSITION 

27 OF THE DEFENSE CASE. 

28 
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I THE COURT" NO, NO. I AM TALKING ABOUT -- 

2 MR. WAPNER" WELL, IT IS DONE HERE BUT -- 

8 MR. CH]ER" WHAT HAVE YOU DONE? IT IS SPECIFICALLY 

4 UP UNTIL THE END. THEN YOU SAY -- YOU GO BACK TO A GENERAL 

5 REASONABLE DOUBT STANDARD. WE ARE -- 

6 MR. WAPNER" BUT THAT IS EXACTLY THE LAW. 

¯ ~ ",- .H~SE CAS~S TO 7 MR. CHIER BU, WE ARE ENTITLED UNDER 

8 #N INSTRUCTION THAT 1S TAILORED AND POINTS TO THE SPECIFIC 

9 EVIDENCE 0~~ WHICH WE ARE ASSERTING A REASONABLE DOUBT EXISTS. 

I0 MR. WAPNER" YOU HAVF~ GOT IT                 ,HER=~. BJT IT DOESN’T 

11 cAy THAT YOU T"KE IT OUT OF CONTEXT 

" E~, E CASES 12 MR CHirR Y~ IT DOES PLEASE R ~’~ TH . 

13 THE COURT" NO. THE WAY HE STATED IT -- STATE IT AGAIN~ 

14 WILL YOU~. THE DEFENu."~A, NT’ -- 

...... ,~ ~IT-     ~ = AFTE~ 

16 r,-,’,¢ RAT 0~ OF ~ ~ E A REASONABLE .... m_iDE I . ~H~ :NTiRE TESTIMONY~ YOU 

~. ..... , , ~ ....... , ,,~,:,~ EV~rd, i~ L,~,dALLY DEAD 

18 MR. BARENS" BU- WE ARE NOT SAYING ThE ENTIRE TESTIMONY. 

19 IT I¢ THE TWO ARIZO~,L PE’~PLE THAT 1S WHY kE HAVE IT H~RE 

20 THAT IS THE ONE THING "HAT THE CO:JRTS HfiVE L",IFORMLY -- 

21 THE COLIRT" WELL, TH= ~’~’ ’ ~b, 1~ 

28 SPECIFIC REFERENCE TO THOSE TWO WITNESSES. 

24 AGAIN~     I    WILL    SEE    HOW    I    CAN CHANGE    THAT. GO 

25 AHEAD. 

26 THE DEFENDANT IS ENTITLED T0 AN ACQUITTAL, 

27 AFTER CONSIDERATION -- 

28 MR. BARENS"    dUST PUT A BRACKET BEFORE THE WORD "OF" 
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I AND AFTER THE WORDS "YOUR MIND" AND THEN YOU JUST -- 

2 MR. WAPNER"    LET ME READ TO THE COURT AGAIN THE WAY 

3 I HAVE I T. 

4 "THE DEFENDANT IS ENTITLED TO AN 

"    T I 5 ACQUIT,A~ IF, AFTER CONSIDERATION OF THE ENTIRE 

6 TESTIMONY, YOU HAVE A REASONABLE DOUBT ..." 

7 THE ~,~!~P~ "    NO NO 

8 MR.    WAPNER .... "THAT THE ,~.LL=r’=D-,:~- V"IC-I’4-,,    RON LEViN; IS 

9 ACTUALLY -- " 

10 MR. CHIER" THA~- IS WHAT THIS I~ ALL ABOUT. 

!1 MR. 5ARENS" WHAT IS WRONG WITH THE ^~A~ WE HAVE IT 

12 HERE? WE ARE ENTITLED TO IT THIS TIME. -~i.S IS THE ONLY 

13 ENTITLEMENT THAT WE HAVE BROUGHT UP IN THIS WHOLE BUSINESS. 

14 THIS IS ONE TIME THAT THE LAW SAYS WE GET TO 

15 HAVE THIS. 

’ ~ , , i6 MR. C~ER"    TH!S IS IHE ONE THI:.G ~-T -’~E DEFEN~ ’ 

17 GE S, dUno= ~ESE #~E ~I Sj~RE;’~E C:~J~- ,~L~=~ ~"~) T~IS 

18 IS -- 

19 MR. n.:t-~’N£R" 1F YOU HA"~E T~.&,T ].’.STR ~Ti.~; THE WAY IT 

20 IS,.~T SO,., .... ,3c.~ ~ERE ~ I~:~ . _ THE’,’. 

21 YOUH’.,~v~,"; T,,.~L’,        It_,, Tp~ .... RLCT-.~ r,’F ~:~:~,,_ CAT:,            _.",~.-                                                            ~CT    LiS’~EN 

:~- Tr; T~ECE,~ ,,; ~,~T~. :.:c=c                               , ~__c_..~ "-It- -!~=          ~. 

23 WITHOUT CONSIDERING THE REST OF THE CASE. THEN -- 

24 MR. CHIER" WE ARE ENTITLED TO A REASONABLE DOUBT 

25 INSTRUCTION ON OUR THEORY OF THE CASE, NO MATTER HOW 

26 RIDICULOUS YOU MAY THINK IT IS. 

27 IF THIS IS OUR THEORY -- BY THE WAY, WE SAY A 

28 REASONABLE DOUBT EXISTS -- AND WE ARE ENTITLED TO A SPECIFIC, 
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1 TA]LORED    INSTRUCTION. 

2 MR. BARENS" JUDGE, IF WE WANT TO MAKE OUR STAND ON 

8 THIS POSITION, WE ARE ENTITLED TO MAKE OUR STAND ON THIS 

4 POSITION. 

5 ALL OF THOSES CASE SAY THAT WE GET AN 

6 INSTRUCTION.     ]F THAT IS OUR RUBICON, THEN WE GET TO DEFINE 

7 THE TumF~"-’ . WE GET    TO DEFINE THE ~,EMARCATION" OF THE BANKS. 

8 
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I THE COURT" YOU SEE, IF THERE IS ANY OTHER TESTIMONY 

2 IN THE CASE THAT HE IS ALIVE -- BY THAT I MEAN, HAVI’NG BEEN 

3 SEEN OR EITHER ALIVE OR DEAD, THAT WOULD BE DIFFERENT. THE 

4 ONLY EVIDENCE IN THE ENTIRE CASE IS THAT HE WAS ALLEGEDLY SEEN 

5 B Y THESE TWO PEOPLE AT THE GAS STATION. IF THEY BELIEVE 

6 TH,~T, THEN THERE IS A REASONABLE DOUBT W’.mETHER HE IS DEAD. 

7 MR. WAF’NER" RIGHT. 

8 THE COURT" 1S THAT RIGHT? 

!0 ~HE COURT THE DE==-ND,£NT IS ENTIT’ = L~D TO AN ACQUIT~A 

11 ’ T-L- SHOULD BE A VERDICT OF NOT GUILTY. MAKE 1T THAT, WILL 

12 ~ ? 

13 MR, CHIER" TO A VERDICT OF NOT GUILTY? 

14 THE COURT" "IF AFTER A CONSIDERATION OF ALL OF THE 

15 -:_:~-,v-,}:~’f .... " DO ~’~, ~ WANT TO !4E~TiON,~, THE~ NL;~FSs ..... 

16 MR " ’~ =" " ES ¯ ~,~,R ,._ ,~ S Y    ¯ 

17 THE rOURT £LL R ] ~’HT " OF &LI 0F -~= ~ 
¯ ’ " . -- _ ! , ,,._ ~ _ST IMON" 

I8 O: CRt-IEN CANCHOLA AND JESUS ..." 

la MR BAR ~ c. I    ,.-,~ ~ . E,’~ ] WILL REFER TO H b~ ~-,c, CHINO LOPEZ. 

,i~ COURT CHINO LOPEZ? 

2~ ~,’,R. BARENS l WILL SAY JESUS CHINO LOPEZ. 

Z2 --’~ ...... rnjm-’ "THERE ARISES ]’; "’, .-~"~ ’,.’[~"~,,_ ~-." ,mEASONABI_ 

23 DOUBT THAT THE ALLEGED VICTIM, RON LEVIN IS DEAD 

24 MR. BARENS" WHY NOT ACTUALLY DEAD? 

25 THE COURT" WHY ACTUALLY? HE IS DEAD OR HE ~S NOT 

26 DEAD. 

27 
MR.    BARENS" WELL    -- 

28 MR.    WAPNER" DEAD    IS    BETTER. 
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I THE COURT: IS IN FACT, DEAD? 

2 MR. WAPNER" NO. I THINK -- 

¯ "IN FACT, DEAD," BETTER THAN ANY 8 MR. BARENS I LIKE, 

4 OF THEM. "IS IN FACT, DEAD," AND I LIKE THAT. 

S MR. CHIER" DO YOU HAVE THAT, MR. BARENS, MY SCRIBE? 

6 MR. BARENS" ALL RIGHT. I HAVE GOT IT. 

7 THE COURT" THAT IS IT MEANTIME D~ YOU WANT TO 

8 ,.,~’~-SE,:,R"~,~., THE C<SES~ ON THEu~’~c [~ OF pREccfl~T_.-,                                                        LffW/’’ ~ IF THERE 

~ ~.EqE,~ LAW THAT THL F~’b~/ ],F    ~ESE INSTRUCTIONS NOT BE 

I0 G~ ..... ? 

1~. ~ WILL                                                FO~ ~’ LOW ThE RECENT LAW. 

12 h~R. WAPNER" FINE. THAT’S F~NE. 

13 THE COURT" ALL RIGHT. THEN THAT WILL BE GIVEN AS 

14 MODI F ~ ED. 

!5 [ ~.!#,.    2A.R=Nc’_ -~’~ ~ ~]G~-,,, . YOUR .... ~r,X:".~,,    N’.~;~-IBER 5q,                                                     ~c]~.,. 

~6 i ,MR. WAPNER" 5~, MUS HA,’E BEEN WR]TT=~’=,~ BY MR. CHEER_ 

.; ~ LA-= L- NICdT.    ] ~ IS UNZ ,TEL~;GISLE. 

18 THE COURT" ALL RIGHT.    T~AT IS OUT. THAT IS REFUSED. 

19 ’~R. BARENS" SIR, WH#T ABOUT 55? 

20 -HE rr~T" ] WI LL CO:4E TD ~" . TH.LT ..... ~ .... T NOW IS OLT. 

.... ’_ ~_ . ~ TO CORRFCT "~E SITUATION~ 

22 - ~- (?:~.;~:T, - =~ ~c ’ ~--]’ " ~ ~’~:EtT THERE ~S 

23 ABSOLUTELY NOTHING TO CORRECT. 

24 YOU MEAN DISREGARDING EVERYTHING? GETTING ALL 

25 
OF THOSE MONEYS AND THEN LOSING ALL OF THOSE MONEYS AND USING 

26 IT UP AND SPENDING IT ON H1MSELF? FOUR HUNDRED THOUSAND? 

27 
MR. BARENS" GIVE OR TAKE, JUDGE. 

28 THE COURT¯ HE TOOK MORE THAN HE GAVE. ALL RIGHT. 



12666 

I NOW WE HAVE GOTTEN NUMBER 56. 

2 MR. CH]ER" REFUSED? 

8 THE COURT" YES. YOU HAVE NOT GOT ANYTHING ON THERE 

4 AS TO REFUSED OR NOT.    IT iS BLANK. 

5 MR. WAPNER" 57 IS -- 

6 MR CH]ER" NEVER MIND THESE. THESE WERE -- 

? ,XR BARENS" HOW ,ABOUT 57? WHAT ABOUT ~HIS? 

8 MR ~,,APXER" HE dUST RULED ON 56. IT ,,,~S DENIED. 

9 ~R CHIER" WITHDRAW 56. 

I0 MR ~ ..... ALL RIGHT 

11 MR CHIER" 57 THOUGH IS NOT WITRDRAWN. 

12 M,R WAPXER" 57? IT IS E~THER GOT TO E~ 53 OR 57 IT 

13 SEEMS TO ME. 

14 MR. CHIER" THIS IS THE -- 

~’~ ..... l~,~ UCTION. 16 ~,_~.,GE.    ~, ~’,, WE ARE INtO OuR SPECIAL I.D. 

17 T~ -~ S~" i ~A,V~.~ YOU "H=~ ~ i~¢TRU’"=~O 

18 IF THEY BELIEVE THE TESTIMONY OF THE TWO WITNESSES THAT HE 

19 i ~ DEED, ~ : T~Ev P~"VE ~, RE~b’,~ ~ ,BLE D~,~~ A=,~, - WHET~ER HE 

20 IS DE~D~ :~Ef NAVE GOT TO ACQUIT HIM. WXAT E_SE DO YOU WANTt 

2! ~R. 5~F,~NS" THAT ~S THE REASOt,,L. SLE D,L_~- ]NSTRUCTIO~. 

23 MR. CH]ER" AND    1 ALSO PUT    IT UP THERE. IT    IS BOTH 

24 WAY S ¯ 

25 THE COURT" 1T IS THE SAME THIN6. 

26 MR. CH]ER" IT IS -- I WILL TAKE WHATE~ER I CAN GET. 

27 
MR. WAPNER" WELL, YOU GOT 53. 

2B MR. BARENS" WE’LL TAKE 53. 
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I THE COURT:    ALL RIGHT.    FINE.    GOOD NIGHT. 

2 (AT 4:11 P.M. AN ADJOURNMENT WAS TAKEN 

8 TO RESUME MONDAY, APRIL 13, 1987 AT 

4 10:30 A.M.) 
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