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1 

I SANTA MONICA, CALIFORNIA; THURSDAY, APRIL 16, 1987; 10:35 A.M. 

2 DEPARTMENT WEST C HON. LAURENCE J. R]TTENBAND, JUDGE 

8 (APPEARANCES AS NOTED ON TITLE PAGE.) 

4 

5 THE COURT: GOOD MORNING, LADIES AND GENTLEMEN. 

B YOU MAY CONCLUDE YOUR ARGUMENT. 

8 CLOSING ARGUMENT (RESUMED) 

9 BY MR. WAPNER: 

10 THiS IS VERY EGO-DEFLATING, WE STARTED MONDAY 

11 AND WE HAD A PACKED COURTROOM, WE HAD PEOPLE STANDING IN 

12 THE BACK AND NOW I AM iN MY MOMENT OF GLORY AND WHERE ARE 

13 THEY? MAYBE THEY THINK l WILL BE DONE SOON BUT YOU PROBABLY 

14 KNOW BETTER. 

!5 LET ME START OFF WiTH A FEW iNTRODUCTORY 

16 THINGS. 

17 (NOISE IN COURTROOM.) 

18 THE COURT: GO AHEAD. 

19 MR. WAPNER: FIRST OF ALL, YOU HEARD MANY REFERENCES 

20 DURING MR. BARENS’ ARGUMENT TO THE GOVERNMENT THIS AND THE 

21 GOVERNMENT THAT. WELL, THIS ISN’T RUSSIA OR SOME DICTATORSHIP 

22 OR ANYTHING LiKE THAT. THE GOVERNMENT -- IT IS NOT THE 

23 GOVERNMENT BRINGING THE CHARGES. IT IS THE PEOPLE OF THE 

24 STATE OF CALIFORNIA. 

25 THE PEOPLE OF THE STATE OF CALIFORNIA ARE YOU 

26 AND ME AND MR. BARENS AND EVEN dOE HUNT, THE PEOPLE OF THE 

27 STATE OF CALIFORNIA. 

28 SO LET’S KEEP THAT IN MIND, THAT IS dUST AN 
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I ATTEMPT    --    MR.     BARENS    WAS    THE    ONE WHO    SAID    THAT    THE    PEOPLE 

2 ARE DOING ALL OF THIS BY iNNUENDO AND THE IDEA IS TO JUST 

3 GIVE THESE LITTLE THINGS AND SAY, "WELL, THIS IS THE BiG 

4 BAD GOVERNMENT COMING DOWN ON POOR LI~rTLE JOE HUNT, JOE HUNT 

5 WITH THE BTG HEART," AND WE WILL TALK ABOUT THAT IN A LITTLE 

6 B!T. 

7 MR. BARENS ALSO WAS FOND OF REFERRING TO THIS 

B AS THE "HE SAID CASE" AS ]F THERE IS SOMETHING WRONG WITH 

9 THAT. BUT THERE ARE CASES FOR SO MANY YEARS ABOUT PROVING 

10 THE CORPUS DELICTI OF A CRIME ON STATEMENTS OF SOMEBODY. 

11 THERE IS NOTHING WRONG WITH A "HE SAID" CASE. IF YOU SAY 

12 IT OFTEN ENOUGH, IT IS LIKE A BAD WORD BUT WHAT DOES IT MEAN? 

13 IT JUST MEANS YOU CAN PROVE A CR;ME BY USING SOMEBODY’S 

14 STA ~ ~_MENT . 
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I IF YOU CONTINUE, WHAT IS THE POINT OF THE POLICE 

2 TAKING CONFESSIONS FROM PEOPLE?    SO THEY CAN USE THEM IN COURT. 

3 THAT IS THE WHOLE POINT IN TAKING STATEMENTS FROM PEOPLE. 

4 ALSO, MR. BARENS TRIED TO AT THE BEGINNING OF HIS 

5 ARGUMENT, QUANTIFY REASONABLE DOUBT IN TERMS OF PERCENTAGES. 

B I SUBMIT THAT YOU CAN’T DO THAT. 

7 YOU ARE GOING TO GET THE JURY INSTRUCTION WHICH 

8 WILL TELL YOU WHAT REASONABLE DOUBT IS. IT DOESN’T HAVE ANY 

9 PERCENTAGES IN THERE. YOU DON’T DO IT BY PERCENTAGES. YOU 

10 HAVE TO DO IT BY USING YOUR OWN COMMON SENSE. 

11 AND BY WAY OF STARTING IN THIS PART OF IT, LET 

12 ME START OFF WITH WHERE I LEFT OFF YESTERDAY WITH ONE OF THE 

13 THEMES. THAT IS, THAT THE WHOLE THRUST OF THE DEFENSE IN THIS 

!4 CASE AND THE ARGUMENT ESPECIALLY THAT WAS MADE, IS THIS NOTION 

15 OF PARADOX PHILOSOPHY, OF TURNING THINGS AROUND. 

16 AND DO YOU REMEMBER WHAT ONE OF THE REAL KEYSTONES 

17 OF THE PARADOX PHILOSOPHY CAME DOWN TO? IT CAME DOWN TO 

18 MANIPULATION. IT COULDN’T BE WRITTEN DOWN. 

19 MR. BARENS SAYS IT IS IN THE BBC HANDBOOK. BUT 

20 iT IS NOT. IT JUST REFERS IN THERE TO A GROUP RUN BY PARADOX 

21 PHILOSOPHY. 

22 BUT IT COULDN’T BE WRITTE’; DOWN. WHY? BECA!3SE 

28 IT EXISTED IN jOE HUNT’S MIND. 

24 WHAT IT WAS, WAS A TOOL THAT HE USED TO MANIPULATE 

25 PEOPLE. THAT 1S EXACTLY WHAT HE HAS BEEN TRYING TO DO IN THIS 

26 COURTROOM TO YOU, THE FOURTEEN OF YOU, ~0 MANIPULATE YOU, TO 

27 TURN YOUR FOCUS AROUND. 

28 BECAUSE WHAT HE REALLY WANTS TO DO -- WHAT HE 
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I REALLY, REALLY WANTS TO DO IN THE MOST LITERAL SENSE OF THE 

2 WORD, IS TO GET AWAY WITH MURDER AND THEN COME IN HERE TO LAUGH 

8 AT YOU, TO MAKE YOU LOOK LIKE FOOLS. 

4 ! AM GOING TO KILL THIS MAN, HIDE HIS BODY AND 

5 GET REWARDED FOR HIDING HIS BODY AND THIS JURY IS GOING TO 

6 ACQUIT. 

7 HE IS SAYING THAT FROM THE VERY BEGINNING. REMEMBE 

¯ .. 8 WHAT JOE HUNT SAID?    J©E HUNT SAID SEVERAL TIMES THAT NO 

9 JURY IN THE LAND WOULD EVER CONVICT ME. NO JURY IN THE LAND. 

10 THAT IS WHAT HE IS COUNTI~4G ON. NO JURY IN THE LAND A~D NO 

11 JURY iN THIS COURTROOM. 

12 IT IS A MANIPULATION TECHNIQUE FROM THE VERY, 

13 VERY BEGINNING. LET ME TALK A LITTLE BIT ABOUT SOME LAW AND 

14 IN PARTICULAR, SOMETHING THAT NOTHING HAS BEEN SAID YET ABOUT, 

!5 THE iDEA THAT AS WE KNOW FROt4 THE EVIDENCE IN THIS CASE, 

16 MR. PITTMAN IS THE ONE WHO PULLED THE TRIGGER, WHO FIRED T~E 

17 SHOT THAT KILLED MR. LEVIN. 

18 AND SO, MAYBE YOU ARE SAYING TO YOURSELVES, WELL, 

19 IF THAT IS TRUE, WHY ARE WE GOING TO TRY JOE HUNT FOR M’jRDER? 

20 AND YOU ARE PROBABLY SAYING TO YOURSELVES WELL, MR. WAPNER 

21 MUST HAVE OVERLOOKED THAT. I GUESS WE SHOULD ALL GO HOME NOW. 

22 T~E POINT IS, THAT THE LAW WILL TELL YOU T-LT 

28 ANYONE WHO AIDS AND ABETS IN THE COMMISSION OF A CRIMINAL 

24 OFFENSE IS GUILTY OF THAT OFFENSE. 

25 AND IT IS SOMEWHAT MISLEADING IN THIS CASE, ONLY 

28 TO THE EXTENT THAT JOE HUNT WAS NOT REALLY THE AIDER AND 

: 27 ABETTOR -- HE REALLY DID EVERYTHING. THE ONLY THING HE DIDN’T 

28 DO WAS PULL THE TRIGGER. 



13085 

I BUT TO THE EXTENT THAT HE DIDN’T FIRE THE SHOT 

2 THAT CAUSED THE DEATH, THE LAW WOULD CONSIDER HIM AN AIDER 

8 AND ABETTOR.     THIS IS WHAT THE COURT IS GOING TO TELL YOU ABOUT 

4 PEOPLE WHO ARE CONCERNED IN THE COMMISSION OF CRIMES. 

5 IT SAYS : 

B "THE PERSONS CONCERNED IN THE COMMISSION 

7 OF A CRIME, WHO ARE REGARDED BY LAW AS PRINCIPALS 

8 IN THE CRIME THUS COMMITTED, AND EQUALLY GUILTY 

9 THEREOF, INCLUDE THOSE WHO DIRECTLY AND ACTIVELY 

10 COMMIT THE ACT CONSTITUTING THE CRIME OR THOSE WHO 

11 AID AND ABET IN THE COMMISSION OR ATTEMPTED 

12 COMMISSIOns’ OF THE CRIME." 

18 KEEP IN MIND THAT THERE ARE TWO CRIMES HERE, ROBBER~ 

14 AND MURDER. CLEARLY, MR. HUNT USING THE FORCE SUPPLI£D BY 

15 MR. PITTMAN, WAS ACTIVELY INVOLVED IN COMMITTING THE ROBBERY 

16 AND TAKING THE PROPERTY. AND HE WAS ACTIVELY INVOLVED I[’4 THE 

17 KILLING. 

18 HE JUST DIDN’T PULL THE TRIGGER. AND THEN IT SAYS 

19 THAT ONE WHO AIDS Ar,4D ABETS IS NOT ONLY GUILTY OF THE 

20 PARTICULAR CRIME T~:AT T~.EY ARE CONTEMPLATING BUT ANY CRIMES 

21 THAT ARE COMMITTED WHILE THEY ARE DOING THAT, WHICh DOESN’T 

22 APPLY IN THIS CASE. 
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I THE POINT IS THAT THE PERSON WHO MAKES OR 

2 CONCOCTS THE PLAN, WHO DOES EVERYTHING ~S THERE, 

3 PARTIC]PAT/NG IN THE ROBBERY AND IS IN FACT PARTICIPATING 

4 IN THE MURDER, AND IS AS GUILTY AS THE PERSON WHO PULLS THE 

5 TRIGGER, EVEN THOUGH HE DOESN’T HIMSELF PULL THE TRIGGER. 

6 AND THEN IT TELLS YOU -- THE COURT WiLL GO ON 

7 TO TELL YOU WHAT AIDING AND ABETTING REALLY MEANS AND HE 

8 WiLL TELL YOU THAT A PERSON AiDS AND ABETS IN THE COMMISSION 

9 OF A CRIME WHEN HE OR SHE, WiTH KNOWLEDGE OF THE LINLAWFUL 

10 PURmOSE OF THE PERPETRATOR AND WiTH THE INTENT OR PURPOSE 

1! OF COMMITTTNG, ENCOURAGTNG OR FACILiTATiNG THE COMMISSION 

!2 OF THE OFFENSE BY ACT OR ADVICE, AIDS, PROMOTES AND ENCOURAGES 

13 OR INSTIGATES THE COMMISSION OF THE CRIME. 

14 AND iT WILL ALSO TELL YOU THAT THE PERSON DOESN’T 

15 ACTL~LLY EVEN HAVE TO BE PRESENT AT THE SCENE OF A CR~ME 

16 TO BE AN AIDER AND ABETTOR. 

17 THAT DOESN’T APPLY TO MR. HL~NT iN THIS CASE BUT 

!8 IT iS IMPORTANT IN A LITTLE WHILE, BECAUSE WE ARE GOING TO 

19 TALK ABOUT MR. KARNY. 

20 SO THE BEING THERE AND THE ENCOURAGING, 

2~ FzCILiTAT!NG BY ACT OR ADVICE, MR. HUNT WAS -- BASICALLY, 

22 T~E ONL~ THING HE DIDN’T DO WAS PULL THE TRIGGER. THE LAW 

23 TELLS YOU THAT FOR THAT, HE IS AS GUILTY OF A MURDER AS THE 

24 PERSON WHO ACTUALLY PULLS THE TRIGGER. 

25 
AND WHEN YOU GET TO THAT PART ABOUT -- WELL, 

26 
ABOUT THE SPECIAL CIRCUMSTANCES, THE COURT WILL TELL YOU 

27 THAT 1F THE DEFENDANT WAS AN ALDER AND ABETTOR AND NOT 

28 
ACTUALLY THE KILLER, IT MUST BE PROVED BEYOND A REASONABLE 
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I DOUBT THAT HE iNTENDED TO KILL, AID IN THE KILLING OF A HUMAN 

2 BEING. WELL, THERE IS NOT MUCH QUESTION ABOUT THAT, ABOUT 

3 WHAT WAS ON THAT LIST. 

4 BUT I JUST WANT TO GIVE YOU THAT LAW SO IT IS 

5 CLEAR TO ALL OF YOU THAT JUST BECAUSE A PERSON DOESN’T PULL 

6 THE TRIGGER ON THE GUN THAT CAUSES DEATH HE IS, NONETHELESS, 

7 AS GUILTY AS THE PERSON WHO DOES. 

B THE ONLY OTHER B!T OF LAW THAT I WANT TO TALK 

9 TO YOU ABOUT IS WHAT WE TALKED ABOUT DURING JURY SELECTION 

10 !N TH~S CASE AND THAT ]S THAT IN THIS FART OF THE CASE, YOU 

I] ARE NOT TO CONSIDER WHAT PENALTY, IF ANY, MIGHT BE ]MPOSED. 

12 YOU HAVE TO MAKE YOUR DECISION IN THIS PART OF THE CASE BASED 

18 ON THE FACTS, BASED ON THE LAW, WITHOUT CONSIDERING WHAT 

14 THE PENALTY MIGHT BE IF WE GET TO ANOTHER PART OF THE CASE. 

15 KEEPING ALL OF THOSE THINGS IN MIND, LET ME TALK 

16 A LITTLE BIT ABOUT SOME OF THE THINGS THAT MR. BARENS MENTIONED 

17 !N HIS ARGUMENT AND THEN I WANT TO GO BACK AND TALK AGAIN 

18 ABOUT SOME OF THE THINGS THAT I THINK HE DIDN’T MENTION, 

19 A LOT OF TH~NGS THAT HE DIDN’T MENTION. 

20 JUST A BRtEFAS]DE AND THIS IS ALMOST BY WAY OF 

21 PUTTING TOGETHER ALL OF THE EVIDENCE THAT YOU HAVE HEARD, 

22 MR. BARENS SAYS, "WELL, WHY DIDN’T MR. LEVIN GO TO THE MEETING 

23 WITH SCOTT FURSTMAN ON JUNE THE 6TH?~ IF YOU CAREFULLY REVIEW 

24 ALL OF THE EVIDENCE, YOU CAN ALMOST RECONSTRUCT RON LEVIN’S 

25 LIFE ON THE DAY OF JUNE 6. IN PARTICULAR, THOUGH, GO OVER 

26 THE CALLS WITH THE BANK PEOPLE TO PAT TOWERS AT OLYMPIC -- 

27 EXCUSE ME -- AT SECURITY BANK, THERE WERE SEVERAL CALLS, 

28 YELLING AND SCREAMING. HE HAD TO GO TO OLYMPIC BANK TO PUT 
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1 THE $5,000 IN AND THAT WAS SOMETIME IN THE AFTERNOON BECAUSE, 

2 YOU KNOW, THAT CHECK WAS ONLY SENT IN THE MAIL THE NIGHT 

3 BEFORE. 

4 AND THEN HE WAS ARRANGING WITH DIANE dAMES AT 

5 PRUDENTIAL-BACHE TO START THAT ACCOUNT, SO THAT " WILL TELL 

6 YOU WHAT HE WAS DOING ON THE DAY OF dUNE THE 6TH. 

7 ALSO, AS ! TOLD YOU YESTERDAY, INSIST ON FACTS 

8 BEFORE YOU DRAW CONCLUSIONS. MR. BARENS SAID SO MANY TIMES 

9 THAT RON LEVIN BOUGHT A COMPLETE WARDROBE IN MAY, AS IF YOU 

10 HAD PEOPLE IN HERE FROM CLOTHING STORES SAYING THAT LEVIN 

11 WAS THERE AND HE BOUGHT THIS STUFF. IT IS EASY TO SAY 

12 1T BUT YOU HAVE TO HAVE FACTS ON WHICH TO BASE IT AND HE 

13 HAS GOT SOME RECEIPTS FROM SOME CLOTHING STORES AND SOME 

14 OF THEM SAY, "UNDERWEAR" ON IT AND, THEREFORE, YOU HAVE GOT 

15 TO MAKE THIS LEAP OF FAITH THAT HE BOUGHT A COMPLETE WARDROBE 

16 AND I SUBMIT TO YOU THAT THERE IS NO EVIDENCE OF THAT. 

17 THE TRAVELER’S CHECKS WITH MICHAEL BRODER, HE 

18 SAYS, WELL, MICHAEL BRODER SAYS THAT THERE WERE -- WHAT 

19 D!D HE SAY TWENTY OR TWENTY-F!VE THOUSAND DOLLARS, TWENTY-FIVE 

20 THOUSAND DOLLARS WORTH OF TRAVELER’S CHECKS? AND YET, HE 

21 SA!D THEY ARE ALL THE SAME. 

22 AND IN THE VEIN OF HIS SAYING APPROXIMATELY WHAT 

23 TIME THE PHONE CALL WAS, 1F ALL OF THESE TRAVELER’S CHECKS 

24 WERE ALL THE SAME, WE KNOW HE IS MISTAKEN BECAUSE ALL OF 

25 THE SAME TRAVELER’S CHECKS WERE THE $15,000 THAT WERE 

26 PURCHASED AT THE OLYMPIC BANK. 

27 THE STATEMENT IS MADE TOYOU "WELL~ CAROLYN AND 

28 MARTIN LEVIN MUST NOT BELIEVE THAT RON LEVfN IS DEAD BECAUSE 
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i ACTUALLY    THEY    HAD    SOME    HESITATJON ABOUT    LETTING DETECTIVE 

2 ZOELLER IN THE APARTMENT IN AUGUST."    WELL, IF YOU RECALL 

3 THE TESTIMONY fN PARTICULAR, FIRST OF ALL, IT ]S AN INCREDIBLE 

4 LEAP OF FAITH TO MAKE THAT INFERENCE FROM THAT FACT. 

5 BUT SECOND OF ALL, iT IS NOT EVEN A FACT BECAUSE 

6 THE FACT ~S MARTIN LEV~N SAID, "WELL, LET ME CALL SCOTT 

7 FURSTMAN AND HE WILL TELL ME WHAT l SHOULD DO," SO THAT WAS 

B THE REASON AND NO OTHER REASON. 

9 HERE iS ANOTHER GREAT EXAMPLE OF SAYING SOMETHING 

10 AND NOT HAVING THE FACTS TO BACK IT UP. REMEMBER THE 

11 S].5 MILLION OPTION CONTRACT AND IT SA~D "ONE POINT FIVE 

12 MILLION" AND THEN WHEN EISENBERG HAD IT, THEN IT WAS TAKEN 

18 OUT AND MR. BARENS SAYS, "WELL, THEY MUST HAVE LEFT THE 

14 BLANK SPACES THERE BECAUSE THAT ]S WHAT -- WHERE IT iS 

15 SUPPOSED TO REFLECT THE MAriNER OF THE PAYMENT." 

16 
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I WELL, WHERE DOES HE GET IT FROM IN THE FIRST PLACE? 

2 AFTER ALL, WHEN IT IS WRI3TEN IN THERE IT DOESN’T SAY THE 

8 MANNER OF PAYMENT. 

4 SECOND OF ALL, IF THE LINES WERE FOR THE MANNER 

5 OF PAYMENT, THEN THERE IS NOTHING ELSE IN THERE TO INDICATE 

6 WHAT THE PRICE OF THE OPTION WAS SUPPOSED TO BE. HERE IS A 

7 GREAT EXAMPLE OF PARADOX PHILOSOPHY IN ACTION. 

8 LEVIN WAS LIKE A CURSE ON JOE HUNT’S LIFE. WHY WAS 

9 HE A    CURSE ON JOE HUNT’S LIFE? BECAUSE HE DID THESE SCAMS 

10 ON HIM AND HUNT WAS COUNTING ON THIS MONEY TO PAY BACK THE 

11 !NVESTORS. IT IS ALL LEV]N’S FAULT. 

12 WELL, THAT iS A GREAT EXAMPLE OF WHAT I TALKED 

18 ABOUT, SHIFTING YOUR PERSPECTIVE AND YOUR FOCUS. IT IS LEVIN’S 

14 FAULT THAT HUNT STOLE EITHER A MILLION AND A HALF FROM ALL 

15 OF THE INVESTORS OR CLOSE TO A MILLION FROM THE PEOPLE THAT 

16 STEVE LOP£Z BROUGHT IN.    THAT IS LEVIN’S FAULT. 

17 I MEAN, THAT IS JUST AN INCREDIBLE WAY OF TRYING 

18 TO MANIPULATE THINGS AND TURN THINGS AROUND AND MAKE THEM 

19 LOOK THE WAY THAT YOU WANT THEM TO LOOK. 

20 JOE HUNT WITH THE BIG HEART. THE BIG HEART? 

~LAT E>,~MPLE OF THE BIG HEART IS DOLING OUT THE SHARES 21 THE 

22 CF THE SHOPPING CENZ£R, FOR WHICH HE DIDN’T INVEST ONE D!ME. 

23 HE SUPPOSEDLY TRADED LEVIN’S PHONY MONEY. HUNT 

24 DIDN’T PUT IN ONE THING. HE IS DOLING IT OUT LIKE IT IS 

25 MONOPOLY PLAY MONEY. HE DOESN’T HAVE ANYTHING. THIS 

26 SUPPOSED TO BE AN EXAMPLE OF HIS BIG HEART. 

27 SECOND OF ALL, HE IS THE ONE WHO ALLOCATES ALL 

28 OF THE MONEY IN THE BBC BASED ON HOW MUCH EVERYONE DOES. YET, 
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I THE PEOPLE WHO WERE SLUGGING IT OUT DOWN IN THE PITS, JEFF 

2 RAYMOND AND DAVE MAY, THEY DIDN’T GET ANY MONEY.    WHAT DO 

3 THEY GET? THEY GET THE PRIVILEGE OF GETTING DUPED OUT OF 

4 $20,000, LIKE HAPPENED TO JEFF RAYMOND. 

5 HERE IS ANOTHER GREAT ONE. WE ARE SUPPOSED TO 

6 BELIEVE BASED ON BROOKE ROBERTS OVERHEARING THAT CONVERSATION, 

7 THAT HUNT AND KARNY HAD SAID THAT THEY WOULD MAKE UP THE 

B DETAILS. 

9 FROM THAT, YOU ARE ASKED TO BELIEVE THAT THEY 

10 CONCOCTED ALL THESE DETAILS OF THE PLAN. WHAT WAS THE REASON 

11 FOR CONCOCTING THE DETAILS? SO THAT THEY COULD GO AND SELL 

12 THIS ELABORATE THING TO A MEETING. 

18 THE PEOPLE AT THE MEETING ARE TO BE SOLD? THERE 

14 IS ONE BIG PROBLEM WITH THAT. REMEMBER WHAT THE PEOPLE WHO 

15 WERE AT THE MEETING SAID? HE SAID HE KNOCKED OFF RON LEVIN. 

16 YOU DON’T NEED TO KNOW ANY MORE ABOUT IT. YOU DON~T NEED TO 

17 KNOW THE DETAILS. 

18 IF THEY MADE THIS ELABORATE THING WiTH ALL OF THE 

19 DETAILS, WHERE WERE THEY? THEY NEVER HEARD ANYTHING ABOUT 

20 iT. HERE IS ANOTHER GREAT EXAMPLE OF TALKING OUT OF BOTH SIDES 

21 OF YOUR MOUTH AT THE SAME TIME. 

22 MR. P~TTMAN IS NOT A BODYGUARD. HUNT DOESN’T 

23 NEED A BODYGUARD.    WHY WOULD PITTMAN BE A BODYGUARD?    BUT THEN 

24 WHEN IT IS CONVENIENT, THESE HIT MAN BOOKS, NOTHING UNUSUAL 

25 ABOUT THE HIT MAN BOOKS. A PERSON WHO IS A BODYGUARD, OF 

26 COURSE, WOULD HAVE HIT MAN BOOKS IN HIS HOUSE. 

27 WELL, WHICH IS IT? IS HE A BODYGUARD OR NOT A 

28 BODYGUARD? 
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I AND ANOTHER CLASSIC EXAMPLE OF TRYING TO HAVE IT 

2 BOTH WAYS, MR. BARENS KEPT TALKING ABOUT THE ANTISEPTIC 

8 MURDER SCENE AT LEVIN’S HOUSE AND HE KEPT SAYING WELLs THIS 

4 DOESN’T LOOK LIKE A MURDER SCENE. 

B OF COURSE, HE DOESN’T STOP TO THINK THAT THIS IS 

B COMPLETELY INCONSISTENT WITH THIS WHOLE THEORY OF THE DEFENSE, 

7 WHICH IS IF THIS IS THE ULTIMATE CON BY LEVIN, THEN LEVIN IS 

8 GOING TO TRY TO MAKE iT LOOK LIKE A MURDER SCENE. 

9 WELL, IS IT THE ULTIMATE CON OR DOES IT LOOK LIKE 

10 A MURDER SCENE?    YOU CAN’T HAVE IT BOTH WAYS. 

11 REGARDING THE STATEMENT AT THE MEETING, YOU K!IOW, 

12 THAT THIS WAS ALL A HOAX OR SOMETHING, ASK YOURSELVES IF ,JIM 

18 P]TTMAN THOUGHT IT WAS A HOAX WHEN HE SAID TO DEAN KARNY, BE~ 

14 DOSTI AND JOE HUNT, "WE CAN’T SAY THIS TO THESE PEOPLE. NO 

15 ONE CA~ BE TRUSTED WITH INFORMATION LIKE THAT." 
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I ASK YOURSELVES WHAT    PITTMAN THOUGHT OF THAT. 

2 ALSO, WITH REGARD TO BROOK ROBERTS AND HER STATEMENT, 

8 MR. BARENS’ STATEMENT IS THAT SHE MUST BE IN THE BEST POSITION 

4 OF ANYONE TO KNOW WHAT GOES ON AT THE BBC. 

5 FROM BROOKE ROBERTS’ OWN TESTIMONY, PAGE 11627: 

6 "Q DID YOU EVER ASK HIM ABOUT THE BUSINESSES 

7 AND HOW THEY WERE GOING? 

8 "A NO. 

9 "Q DID YOU EVER ASK HIM WHERE HE GOT ALL 

]0 OF HIS MONEY FROM? 

11 "A NO." 

12 A FEW LINES LATER: 

13 "Q     WOULD IT BE PRETTY FAIR TO SAY THAT HE 

14 KEPT HIS BUSINESSES AND FINANCIAL AFFAIRS AWAY FROM 

15 YOU, KEPT YOU SEPARATED FROM THEM? 

16 "A     YEAH. EXCEPT W~EN HE WAS HAVING 

17 PROBLEMS, HE WOULD TALK, YOU KNOW. HE WOULD COME 

IB HOME AND TALK ABOUT IT. I ALSO WORKED IN THE 

19 OFFICE FOR ABOUT A MONTH AND A HALF, SO I LEARNED 

20 ABOUT A FEW OF THE BUSINESSES. 

21 "Q BUT YOU REALLY DIDN’T KNOW MUCH ABOUT 

22 T~E ~L~S!XESSES? 

23 "A       BUT I WAS NOT ACTUALLY INVOLVED, NO." 

24 THAT IS OUT OF HER OWN MOUTH. YOU TELL ME, SHE 

25 IS THE ONE IN THE BEST POSITION TO KNOW WHAT WAS GOING ON IN 

26 THE BBC AND WHO WAS ACTUALLY IN CHARGE? "~. 

27 THERE WAS MENTION MADE OF THE    FACT THAT    IT    IS A "’’-... 

28 BIG    DEAL AND    IT    WAS    IN OPENING STATEMENT -- ABOUT THE    FACT 
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I THAT RON LEVIN GOT A BAIL REDUCTION, RIGHT?    AND THIS IS 

2 OFFERED TO YOU AS EVIDENCE TO SAY SEE, HE GOT THIS BAIL 

8 REDUCTION AND SO IT IS OBVIOUS, SHOULD BE OBVIOUS TO YOU, 

4 FROM THE FACT THAT HE GOT THIS BAIL REDUCTION, THAT HE WAS 

5 PLANNING TO TAKE OFF. 

6 WELL, I TOLD YOU YESTERDAY THAT I DIDN’T THINK 

7 FROM THE BEGINNING, THERE WAS A UNIFIED THEORY OF THE DEFENSE 

8 IN THiS CASE. AND I THINK THAT THIS IS A PRETTY GOOD EXAMPLE 

9 OF IT. THIS iS SOMETHING THAT YOU JUST WANT TO USE TO THROW 

10 MUD ON RON LEVIN. 

11 BUT WHEN YOU LOOK AT IT, IT IS COMPLETELY 

12 INCONSISTENT WITH THE THEORY OF THE DEFENSE. THE THEORY OF 

18 THE DEFENSE IS THAT THIS IS THE ULTIMATE CON. IT IS SUPPOSED 

14 TO LOOK LIKE A MURDER. IT IS NOT SUPPOSED TO LOOK LIKE RON 

15 LEVIN TOOK OFF. 

16 SO, IF THAT iS TRUE, WHY ON dUNE 5 IS HE GETTING 

17 A BAIL REDUCTION AND LEAVING ON dUNE 6? IS THAT TO MAKE IT 

18 OBVIOUS TO YOU AND THEREFORE TO THE REST OF THE WORLD, THAT 

19 HE IS PLANN_~NG TO LEAVE? IT DOESN’T MAKE ANY SENSE. 

20 YOU HEARD ABOUT DEAN KARNY AND HIS IMMUNITY 

21 AGREEMENT. NOW, WHAT IS AN IMMUNITY AGREEMENT?    IT IS AN 

w~L, , ~,~E KAR’~Y -,’~J THE 22 ,&r~REEMENT~ BET. ’=-"                .-,~’ PER~r,~’~_ , i~, THIS 

23 PEOPLE OF THE STATE OF CALIFORNIA. 

24 IN THIS CASE, THE ATTORNEY GENERAL’S OFFICE IN 

25 SAN MATEO AND OUR OFFICE HERE, IN EXCHANGE FOR HIS TESTIMONY, 

26 HE IS NOT GOING TO BE PROSECUTED ..... 

27 PROSECUTED FOR WHAT? FOR CRIMES FOR WHICH HE WAS 

28 INVOLVED. AGAIN,    THIS    IS A GREAT EXAMPLE OF MR.    BARENS 
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I TALKING OUT OF BOTH SIDES OF HIS MOUTH. 

2 BECAUSE HE SAYS TO YOU ON THE ONE HAND, MR. KARNY 

8 KNOWS THAT NO MURDER HAPPENED.    HE KNOWS THAT NO MURDER 

4 HAPPENED BECAUSE OF COURSE, HE DIDN’T GET UPSET WHEN HE SAW 

5 THE POLICE REPORTS IN THIS CASE. THAT IS BECAUSE HE SAW THE 

6 THINGS ABOUT RON LEVIN.    THAT IS BECAUSE AT THE TIME THAT 

7 RON LEVIN WAS KILLED, HE WAS NOT THERE. 

8 BUT WHEN HE SAW THE PICTURE OF MR. ESLAMiNIA, IT 

9 MADE HIS STOMACH TUR~4. NOT ONLY THAT, YOU SAW HOW HE REACTED 

10 WHEN HE WAS TELLING YOU ABOUT JOE HUNT TELLING HIM THE DETAILS 

11 OF THE KILLING OF RON LEVIN. 

12 

13 

14 
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16 
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I BUT HE SAYS MR. KARNY KNOWS THAT THERE WAS NO 

2 MURDER OF RON LEV]N AND THEN HE TURNS AROUND AND ALMOST IN 

3 THE SAME BREATH HE SAYS TO YOU "BUT YOU KNOW DEAN KARNY WOULD 

4 NEVER BE HERE UNLESS HE HAD IMMUNITY." IMMUNITY FROM WHAT? 

5 FROM A CRIME THAT NEVER HAPPENED? 

6 WHY DOES HE WANT IMMUNITY 1N THE FIRST PLACE? 

7 iT GOES BACK TO WHAT WE WERE TALKING ABOUT BEFORE IN A 

8 DIFFERENT CONTEXT ABOUT AIDING AND ABETTING. MR. KARNY 

9 A LAW STUDENT AND HE KNEW ABOUT A1DING AND ABETTING AND HE 

10 KNOW THAT HE MIGHT HAVE, IN HiS WORDS "SOME EXPOSURE." 

11 HE DlDN’T SAY "1 KILLED RON LEVIN" BUT HE KNEW 

12 HE MIGHT HAVE SOME EXPOSURE. HE WAS THERE WHEN THE LIST 

13 WAS BEING PREPARED.    HE GAVE SOME INPUT TO dOE HUNT ON THINGS 

!4 TO DO ON THIS LIST AND HE HELPED TO TAKE THOSE LETTERS OUT 

15 0F THE t’.’!LtL At.~’b~ HE HAD SOME EXDOSU~=,.~, ALBEIT AS AN AIDER 

16 
AND ABETTOR, FOR THE CRTMES THAT HE KNEW JOE HUNT WAS 

17 CONT~- ~, ,,,; .... ,,, ~,¢ . L_M. LATI C- C ]TT~        THAT ’S WHAT HE WANTED It4~4U,’x~ITY 

18 FOR. 

19 AND MR. BARENS lt,~SISTS AND ~NS]STS HE WO:JLD’,;’T 

20 BE HERE UNLESS HE HAD IMMUNITY. IM,V~UN1TY FROM WHAT? ~,MM’jNITY 

2! 
FROM .ANY LI " si I,-,_. _ ~I~Y, THAT H=~. .HAS. ~N CONNECT ~ON, WITH. THIS M.JR~.,._R 

22 ~F Tmlq ,"RI,,=,.,~    T¢,1c_ ~URDER ;,’E’,,"E"~,, HLc..~EK=.?.D,., , 

23 
DEAN KARNY HAS TH!S IMMUNITY !N SAN MATEO, WHAT DOES HE NEED 

24 
IMMUNITY DOWN HERE FOR? AND WHY WOULD HE COME DOWN HERE 

25 
AND TESTIFY AGAINST HIS BEST FRIEND IN A MURDER CASE, PUT 

26 
HIS LIFE ON THE LINE? "WELL, SORRY, JOE, I WILL JUST THROW 

27 
THIS !N GRATU!TOUSLY,~’L1E ABOUT H!S BUDDY, PUT HISLIFE ON 

28 
THE LINE, ENDANGER HIS LIFE, THE LIVES OF HIS FAMILY MEMBERS, 
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I FOR WHAT? FOR A CRIME THAT NEVER HAPPENED? 

2 AND WHEN HE CAME DOWN HERE AND HE TESTIFTED, 

8 ONE OF THE MAIN THINGS THAT YOU HAVE TO DO, AND IT iS GOING 

4 TO BE REAL ~MPORTANT IN THIS CASE, IS TO EVALUATE THE 

5 CREDIBILITY OF EACH WITNESS WHO TESTIFIED AND THE DEMEANOR 

6 WITH WH!CH THEY TESTIFIED. WAS THEIR DEMEANOR APPROPRIATE 

7 TO THE THINGS ABOUT WHICH THEY WERE TESTIFYING? 

8 AND IN THAT REGARD, i CITE YOU, AS I DID BEFORE, 

9 TO CARMEN CONCHELA. 

10 BUT LOOK AT THE TESTIMONY OF DEAN KARNY AND HOW 

11 HE TESTIFIED AND WHAT HE SAiD AND HE WAS ASKED, DID HE READ 

12 THE POLICE REPORT? "YES, 1 READ THE POLICE REPORT.~’ THERE 

13 IS NO ARGUMENT ABOUT THAT. 

!4 WELL, YOU CAN CONTRAST THAT TO THE TESTIMONY 

¯ 
~ T    "=OJT READING THE POLICE REPORTS     1T WAS !5 OF B~0OKE ROB~R, S ~,~ ¯ 

16 ALMOST LIKE PULLING TEETH TO GET HER TO SAY "! READ iT." 

17 DO YOU REMEMBER THA~ TESTIMONY ~BOUT, "DID YOU 

18 READ THE REPORT?" 

19 "WELL, i D~DN’T REALLY READ IT. l 

20 KIND OF SKIMMED IT." 

21 AND THEN WHEN YOU TRIED TO PiN HER DOWN, 

4~ "~,~ELL,’    W"ct;~T .... iT K~NB,, OF iMPORTANT FOR 

23 YOU TO KNOW THE DETAILS OF WHAT PEOPLE WERE SAYING 

2~ ABOUT THE MAN YOU WERE !N LOVE WITH?" 

25 YOU CAN ALMOST SEE THE WHEELS TURNING lN HER 

26 HEAD AND SHE IS FOLLOWING THE TRAIN OF THOUGHT AND THEN SHE 

27 SAYS, 

28 "WELL, YEAH, I GUESS ! READ ~T." 
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I AND IT IS COMPLETELY IN CONTRAST TO SOMEBODY 

2 LIKE DEAN KARNY WHO SAYS, "YEAH, I READ THE POLICE REPORT. 

3 I READ THE POLICE REPORT." 

4 IF DEAN KARNY’S ONLY PROBLEM WITH THE LAW WAS 

S IN SAN MATEO, WHY WOULD HE EVEN COME TO THE POLICE IN LOS 

6 ANGELES? WHY EVEN INSIST ON IMMUNITY IN THIS CASE? 

7 ALSO, THERE WAS A BIG DEAL MADE ABOUT MR. KARNY 

8 MUST HAVE LIED TO YOU BECAUSE HE SAYS HE ONLY TOLD THE STORY 

9 FIVE TIMES AND WHY D;DN’T THE PEOPLE INTRODUCE THE POLICE 

10 REPORTS? 

!I MR. BARENS HAS HAD A COPY OF EVERY REPORT THAT 

12 HAS EVER BEEN PRODUCED IN THIS CASE ALMOST FROM THE DAY TIiA] 

18 THEY WERE WRITTEN, THAT IS HOW THE LAW WORKS. THE OTHER 

14 WAY THE LAW WORKS IS THAT THE PEOPLE CAN’T PUT IN THE POLICE 

15 REPORT !N EV!DENCE. ;F THE W;TNESS IS EXAMTNED AND THE 

16 DEFENSE WANTS TO PUT IN THE REPORTS, THEY HAVE GOT ALL OF 

17 THE COPIES, THEY CAN SHOW THE~ ALL THE COP1ES IF THEY WA!4~ 

!8 TO AND HAVE THEM INTRODUCED INTO EVIDENCE, THEY CAN IF THEY 

19 WANT TO. 

20 THE REASON FOR THAT IS YOU DON’T PROSECUTE A 

2! CASE BY SAYING, "HER=, J!J~Y.. _~’jST READ WHAT THE POLICE DID." 

22 "fOU HAvE TO CALL THE ^~;T:;ESSES AND PUT THE WITNESSES Or~ Tree 

23 STAND. 

24 BUT 1F THE REPORTS ARE TO COME IN, THEY CAN COME 

25 IN BY THE DEFENSE PUTTING THEM IN. 

26 MR. BARENS, IN TALKING ABOUT MR. KARNY, SAYS, 

27 "WELL, WHAT ABOUT THIS S~UFF ABOUT PITTMAN !N WASHINGTON?" 

28 AND HE SAID THIS IS QUADRUPLE "HE SAID, HE SAID THIS AND 
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1 HE SAID IT TO HUNT." HE SAID THIS TO HUNT ABOUT SO AND SO. 

2 HE FORGOT -- I DON’T KNOW, MAYBE HE DIDN’T L]SI:EN 

3 TO THE SAME CASE YOU AND I LISTENED TO -- REMEMBER THE PARK 

4 BENCH MEETING WHEN MR. PITTMAN AND MR. HUNT AND MR. KARNY, 

S THE THREE OF THEM WERE DISCUSSING AT THE TiME MR. P!TTMAN 

6 GOING TO WASHINGTON AND TAK:~NG THE $30,000 AND GETTING THE 

7 INFORMAT]ON FROM JIM’S CONTACT IN WASHINGTON. 

8 AND YOU ARE ASKED TO BELIEVE THAT DEAN KARNY 

9 IS A LIAR, HE KEEPS SAYING THAT WITHOUT ANY EVIDENCE TO BACK 

10 IT UP, AND THEN YOU HAVE GOT THE TWO BTG CRUNCHERS ’~ESTERDAY 

11 IN THE ARGUMENT WELL, HE IS A LIAR BECAUSE BROOKE ROBERTS 

12 SAYS SHE HEARD THROUGH THE WALL THAT HE AND JOE HUNT WERE 

t3 TALKING ABOUT FABRICATING THIS CRIME. WELL, ! AM GOING TO 

14 TALK TO YOU A LITTLE BIT L’’-= ~-, ~_R ABOUT WHY IT CAN’T BE THAT 

15 THAT WIAS JL!ST "O~, WE ~UST MADE TH~S UP." 

16 ALSO, SO THAT IS ONE THING WHY THEY SAID, "WELL, 

17 ~ .’, ~, ~ .    ’ . ¯ D~,’-’,,; KARNY MUST ~E LYING ABO’JT TH~ S " 

!8 AND THEN THE OTHER THING THAT WAS PRESENTED TO 

19 ’YOU, THE BTG THINC- TH,L,T WAS PRESENTED TO YOU YESTERDAY, TO 

20 SAY THAT DEAN KARN’r IS LYING THE PACKAGE THAT lq LEFT AT 

2! MR. LEVIN’S, KARt.Y SAID THERE WERE THREE LETTERS -- KARNY 

22 SA!D THERE WERE ~}.:..~~ THREE LETTE.--qS ~r’4 T~=~ AND THERE WERE 

23 FOUR AND, THEREFORE, HE IS LYING. CAN YOU BELIEVE THAT? 

24 HE IS LYING BECAUSE HE SAID THERE WERE THREE 

25 LETTERS AND THERE WERE ACTUALLY FOUR. TALK ABOUT SOMETHING 

26 5OMEBODY DOE5 THAT IS A MISTAKE. WHAT DOES HE GAIN BY SAYING 

THERE WERE THREE LETTERS AND THEY WERE HAND DELIVERED, AND 

28 NOT REMEMBERING THE FOURTH ONE, WHAT DOES THAT GET HIM? 
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1 NOTHING. IT    IS    dUST A M}STAKE    THAT SOMEBODY MADE. 

2 THERE IS ANOTHER PERSON WHO MADE A MISTAKE ABOUT 

3 THAT FOURTH LETTER, BY THE WAY, AND YOU CAN LOOK AT THAT 

4 AND THE REASON WHY IT 15 EASY TO MAKE A MISTAKE ABOUT THE 

5 FOURTH LETTER IS BECAUSE IT WAS BURIED INSIDE THE PACKET 

6 AND SINCE !T lS BURIED :INSIDE THE PACKET, THE OTHER PERSON 

7 WHO MADE THE MISTAKE WAS JOE HUNT, WHO WENT THERE THAT NIGHT 

8 AND DIDN’T PUT THE DATE STAMP ON THE LETTER. ALL OF THE 

9 OTHER THREE LETTERS HAD GOT THiS DATE STAMPED ON THEM BUT 

10 THIS ONE THAT WAS BURIED IN THE PACKET, MR. KARNY AND EVERY- 

11 BODY ELSE FORGOT ABOUT, INCLUDING MR. HUNT, IT DIDN’T HAVE 

12 A DATE STAMP. 

18 YOU KNOW, THE METICULOUS MR. LEVIN, IF THAT 

14 WAS MAILED TO HIM AND HE ACTUALLY RECEIVED IT, HE WAS GOING 

15 TO PUT THE DATE STAMP ON IT. 

t6 
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2’/ 
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I AND AS AGAINST THESE TWO THINGS THAT ARE    SUPPOSED 

2 TO LEAD YOU TO BELIEVE THAT MR. KARNY IS NOT TELLING THE TRUTH, 

3 LET’S GO BACK TO THE THINGS THAT HE SAID THAT WERE NOT ONLY 

4 CORROBORATED BY OTHER WITNESSES, BUT TRY TO KEEP TRACK OF THE 

5 THINGS THAT HE SAID THAT WERE IN FACT, NOT IN THE POLICE 

6 REPORTS. 

7 YOU HAVE TO GO BACK TO HiS TESTIMONY AS TO WHAT 

8 WASN’T IN THE POLICE REPORTS BECAUSE HE WAS ASKED ABOUT SEVERAL 

9 OF THOSE THINGS. BUT WE KNOW ABOUT THE LETTERS THAT WERE 

10 HAND DELIVERED BECAUSE LORIE LEIS SAYS THAT IS IN FACT, THE 

11 CASE. 

12 WE KNOW FROM THE WINGS TRAVEL RECEIPTS THAT 

13 MR. PITTMAN WAS IN WASHINGTON, D.C. THAT WAS NOT IN ANY OF 

14 THE POLICE REPORTS. IT WASN’T IN ANY OF THE POLICE REPORTS. 

15 T~AT IS ONE OF THE THINGS NOT IN T~E POLICE REPORTS. 

16 THE MAJOR THING -- ONE OF THE MAJOR THINGS THAT 

!7 WAS NOT IN THE POLICE REPORTS, WAS MR. P1TTMAN GOING TO 

18 NEW YORK. YOU HAVE RECEIPTS FROM THE PLAZA AND YOU KNOW THAT 

19 IT WAS ONLY AFTER DEAN KARNY TOLD THE POLICE THAT ALL THOSE 

20 THINGS HAPPENED IN NEW YORK, THAT DENNIS DECUiR, ON ABOUT 

21 DECEMBER 3RD, WENT THERE AND GOT ALL OF THE RECORDS FROM THE 

22 =_AZA HOTEL. 

23 THERE WASN’T ANYTHING IN THE POLICE REPORTS ABOUT 

24 THE DENT ON THE BMW. THERE WASN’T ANYTHING IN THE POLICE 

25 REPORTS THAT DEAN KARNY REMEMBERED BEFORE COMING TO THE 

26 POLICE, ABOUT A GUN WITH THE SILENCER. 

27 YET, JERRY EISENBERG AND STEVE TAGL[ANETTI BOTH 

28 SAID THAT THEY SAW MR. P]TTMAN WITH A GUN WITH A SILENCER. 
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I MR. KARNY IS CORROBORATED AGAIN BY EVAN DICKER 

2 WHEN HE SAYS THAT HUNT DISCUSSED THE KILLING OF OTHER 

3 WITNESSES IN THE CASE. AND HE IS CORROBORATED BY TOM MAY ON 

4 THE ATTEMPT TO FORGE RON LEVIN’S SIGNATURE. THE AMERICAN 

5 EXPRESS BILLS THAT YOU HAVE WITH THE JUNE STATEMENT THAT IS 

B MISSING, THAT CORROBORATES THE FACT THAT HE HAD THOSE 

7 AMERICAN EXPRESS RECEIPTS TO USE TO TRY TO ATTEMPT TO FORGE 

8 A SIGNAT~jRE FROM. 

9 THE USE OF THE WORD "MAC" TO COVER UP THE KILLING 

10 OF RON LEVIN SO NOBODY WITH A VOICE-ACTIVATED TAPE RECORDER, 

11 LiKE MR. HUNT HAD TO SPY ON HIS OWN PEOPLE, WOULD KNOW WHAT 

12 THEY WERE TALKING ABOUT. THAT IS NOT IN ANY OF THE POLICE 

13 REPORTS. 

14 HUNT MADE A STATEMENT TO DEAN KARNY. HE WENT to 

.... . . ,m_     EPS OF i~= ’~OURTHOUSB. 15 mLW YORK A,XD HE HIRED A LAWYER 0~ ~ ’~ ST .... 

16 MR. FERRARO CAME IN AND TOLD YOU ABOUT BEING ON TH=~ STEPS OF 

~          _U~E    AND THAT IS NOT IN ANY OF "~HE PC’~ i~E !7 THL COURTH© 

18 REPORTS. 

19 THE S!~,EMENT~-"~ THAT IS ~,~E’*~ AT THE MEETT~’~.,~ THAT 

Ybu ABOUT     THAT’q CORROBORATED mv ALL OF 20 DEAN KARNY ~,ELLS ~" 

21 THE ,OTHER PEOPLE AT THE MEETING. 

23 CENTER AND ALL OF THOSE THINGS AND HUNT’S RELATIONSHIP WITH 

24 MR. PITTMAN. ALL OF THE PEOPLE IN THE BBC WILL TELL YOU THE 

25 SAME THING. 

26 ON JUNE 7TH IN THE MORNING WITH THE CHECK, THAT 

27 IS INTERESTING BECAUSE DEAN KARNY SAYS, "I GOT UP.    I WAS 

2B AWAKENED. IT WAS ABOUT 7 O’CLOCK IN THE MORNING. I WAS 
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I AWAKENED BY JOE HUNT. AND HE HAD THAT CHECK.       HE HAD THE 

2 CONTRACT. " 

3 AND JEFF RAYMOND SAYS THAT HE WAS AWAKENED VERY 

4 EARLY IN THE MORNING BY JOE HUNT AND HE HAD THE CHECK AND A 

B CONTRACT. AND TOM MAY SAYS THAT JOE HUNT DROVE OVER TO HIS 

6 HOUSE VERY EARLY, LIKE ABOUT 8 O’CLOCK IN THE MORNING ON 

7 JUNE 7TH AND SHOWED HiM THE CHECK AND THE CONTRACT. THEY ALL 

8 SAY ~H. ,T 

9 WHAT ~ ~ - - _ . ~,uVA.NiAGL DOE~ IT HAVE FOR THEM TO MENTION 

10 WHAT TIflIE. THIS IS? AND. VET,.         ~,,,....,,.~mm,q’-’~’~ ROJ,_RTS~ SAYS THAT S~E,. 

11 THINKS dOE GOT LiP AT ].0 O’CLOCK I,N THE MORNING ON THAT DATE. 

12 IT DOESN’T MAKE ANY SENSE. 

13 THE TESTIMONY OF MR. KARNY IS CORROBORATED BY 

!4 EVERY OTHER WITNESS WHO TELLS YOU ABOUT THAT MORNING, EXCEPT 

15 ~ ~.OOKZ ROBERTS. 

t6 THE CONTRACT BEING I. SED NOT AS A LEGITIMATE 

17 ~"q[NESS -rr-, ,’ ......._ CL, BL"-                                   .~q~ A ,~4EA.NS                   ,~r"-- TAKI’;’~                   .qUSPICION AWAY FROM. 

18 M,R. HUNT.    YOU HEARD E]SE,NBERG WITH "r.-,,,,E "SPICE UP"    THIS THING 

t9 WITH A LITTLE LEGAL ....... ,-_,~.N b ~ ~, G E . 

20 AND DEAr"K~-,R,.~ ~ Y     SAYS THAT TOM MAY KNEW OF, THE 

2! ,’,’;~;RDER.~ BEFORE. THE t<.ZETING.     THAT 1~’~ b’-"~’RROBORATED,~’                , BY, THE 

22 -~STI ..... "’~’ ¢)~ "q’ . 

23 THERE ARE TWO ARGUMENTS, TWO MAIN THRUSTS OF THE 

24 DEFENSE iN THIS CASE. AND THE TWO MAIN THRUSTS OF THE DEFENSE 

25 IN THIS CASE ARE, THIS IS TI4E ULTIMATE CON BY LEVIN, SE~TING 

2B UP HIS OWN DEATH AND THAT WHEN JOE HUNT SAID, "I KILLED RON 

27 LEVIN AND I KNOCKED HIM OFF," HE MusT HAVE BEEN -- HE WAS JUST 

28 POSTURING, JUST SAYING TPIAT FOR EFFECT. 
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I WELL, IF YOU S!T HERE, IF I GAVE YOU A MINUTE 

2 TO THINK OF WHAT YOU WOULD DO IF YOU WERE GOING TO SET UP 

3 YOUR OWN DEATH, IN A MINUTE YOU COULD COME UP WITH A BETTER 

4 PLAN THAT TH~S. 

5 MR. BARENS HIMSELF SAYS, "WELL, THIS DOESN’T 

6 LOOK LIKE A MURDER SCENE, TO ME, AT THE HOUSE." 

7 IF YOU WERE GOING TO SET UP YOUR OWN DEATH AND 

8 MAKE IT LOOK LIKE A ROBBERY-MVRDER, WOULDN’T THERE BE A LOT 

9 OF THINGS THAT YOU WOULD WANT TO DO? 

10 !F YOU WANTED TO !.lAKE IT LOOK LIKE A MURDER, 

11 WHAT IS THE FIRST THING THAT YOU WOULD WANT TO HAVE AROUND? 

12 BLOOD. EASY ENOUGH, CUT YOURSELF AND THERE IS BLOOD. YOU 

13 CAN PUT BLOOD ANYWHERE YOU WANT, 

14 WHAT 1S THE NEXT TH~NG THAT ~OU WOULD WANT TO 

15 HAVE IF YOL~ WANTED TO M~KE 1- LOOK L~KE A ROBBERY-MURDER? 

16 YOU WOULD WANT TO MAKE SURE THAT THE PEOPLE WHO FOUND THIS 

17 SCENE WObLD KNOW THAT THERE ~.zS SOME PROPERTY MISSIXG, R~GHT? 

18 AND SO YOU TAKE PROPERTY WiTH YOU, RIGHT? WATCHES, 

19 THREE WATCHES THAT BLANCHE ST~RKEY TELLS US ARE LEFT. THREE 

20 EXPENSIVE WATCHES ARE LEFT AT RON LEVIN’S. YOU WOULD LEAVE 

21 THOSE BEHIND IF YOU WERE GO~’,~ TO M~KE THIS LOOK LIKE A 

22 ROBBERT~-~uRDER? EXPENS~,E ~s.C WORK 

23 OBJECTS IN RON LEVIN’S HOUSE, ALL LEFT BEHIND~    IF YOU ARE 

24 GOING TO MAKE !T LOOK L!KE A ROBBERY-MURDER? 

25 THE CAR LEFT BEHIND IF YOU WERE GOING TO MAKE 

26 IT LOOK LIKE A ROBBERY-MURDER? 

27 IT ]S JUST LUDICROUS ON ITS FACE THAT THIS ~S 

28 WHAT LEV~N WAS TRYING TO DO. 
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I IF -- NOW, THAT IS IN AND OF ITSELF-- NOW, HE 

2 SET THIS UP, OF COURSE, LEVIN, THE MASTER ILLUSIONIST, FOR 

3 THE NIGHT OF dUNE 6 AND dUST COINC;DENTALLY, HE HAS GOT dOE 

4 HUNT OVER HERE PREPARING THIS LIST THAT NIGHT AND SO SINCE 

5 HE IS GOING TO DO ALL OF THESE THINGS, HE CALLS UP HIS FRIEND 

6 JOE AND HE SAYS, "JOE, THAT L1ST THAT YOU ARE PREPARING, 

7 COULD YOU ~R]NG~ THAT r’"~R~v~     .._H=RE~. BECAUSE_ i NEED TO LEAVE 

8 IT HERE SO THAT IT IS GO;MS TO LOOK LiKE ~ WAS KILLED." 

9 "SURE, RON, NO PROBLEM." 

10 i MEAN, IT IS JUST, WHEN YOU THINK A~OUT IT, 

11 WHEN YOU PUT THESE TWO THINGS TOGETHER, IS THIS JUST AN 

12 AMAZING COINCIDENCE? 1 M~N IT DOESN’T MAKE ANY SENSE. IT 

13 DOESN’T MAKE ANY SENSE AT ALL. 

14 SO HE SAYS, ’~CO~,,~ ON,    dOE, BRING THE STUFF OVER 

!5 ~:~...~."    ~;wD ~t~EN, OF COJR~E~ ,    JOE DOEc~ AND THEN                      .RON SAYS, 

16 "OKAY., WE[~-~,     I’VE GOT TqE.,     ~I IqT~ i AM, RE~DY               .     LET ME JUST, 

~ L~D ~ LOW ’~’~ ’~1’f SHEET AND MY TV 17 T~KE MY ...... ~Fr~RTE~ M: 

!8 CHANNEL rH~N,~R AND ! WILL dUST HOOF IT OUT," BECAUSE THAT 

19 TS WHAT !S ~SS;NG. NO~ T~E t~O’,~Y. NOT ANYTH~XG. 

20 AND NOT ONLY THAT, IF YOU WERE GOING TO MAKE 

21 ;T LOOK LIKE .......... ~¢~,,cv WAS M~SS~’,G~ ~D ........ YOU H#\/F r~’~uI THESE 

22 TRAVEL~k’S £~CKq, T~= -;L ..... R~S CH~rKS ARE TAKT’~    ~ ~.t"~: 

23 R1GHT~ BUT LEVlN CAN’T USE THEM BECAUSE IF HE IS TRYING TO 

24 MAKE IT LOOK LIKE THEY WERE STOLEN, HE CAN’T USE THEM. RIGHT? 

25 
SO THOSE ARE NO GOOD. 

26 BUT iF YOU WERE TRYTNG TO SET UP A MURDER, YOU 

27 
WOULD GET THE CASH F}RST, MAKE SURE PEOPLE SAW THERE WAS 

28 CASH AROUND AND YOU COULD TAKE THE CASH WITH YOU AND SPEND 
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1 THE $3,000. 

2 IT IS dUST AN ABSURDITY ON ITS FACE.     LEVIN,, 

3 THE MASTER ILLUSIONIST. 

4 AND THEN HE CALLS UP HIS FRIEND dOE -- NOT ONLY 

5 DOES HE TELL dOE TO BRING THE L!ST,, HE SAYS, t’dOE., YOU DON’T 

6 MIND IF i PIN THIS WHOLE MURDER ON YOU., I HAVE GOT THIS THEFT 

7 RAP AND ! ’~,,,"ANT TO GET O~JT OF IT., SO I AM GOING TO PIN THIS 

8 H!JRDER ON ’~’OU. DON’T ’WORRY, dOE,. 1T WILL BE OKAY. I WILL 

9 PIN THiq ..... RAP ON YOU ~     - ~ ~,~RDER .     I HAVE GOT IH)S iHEFT RAP." 

10 1F WH~,T Y©U REAL’~.~v WANTED TO DO ..... ~-~. TO       PLAN 

11 MURDER, YOU COiJLD DO ALL KINDS OF THINGS SO THAT SUSPICION 

12 WOUDLN’T FA. LL ON ANYBODY. 

13 AS FAR AS LEVIN WAS CONCERNED, HUNT WAS HIS FRIFND 

14 B~=CAL!S~ REMEMBER, HUNT WAS THE ONE WiTH THE GR~DGE HUNT 

i6 LOOK LIKE SOMETHINg-; WAS GOING ON ,AND LEVi.t’,4 ;N HIS MIND, 

18 S0 WHY WOJLD HE SET HUNT UP TO TAKE A RAP FOR 

19 LEVfN? 

20 LE’v’;N W~.S!’;~T A Vt’.qLENT NAN. ~LL OF THE THINGS 

21 YO’J HE-:-RD "BOUT H;"~, T~y ARE -RY;NG TO T~RO~ DiRT ON Hit~, 

23 WAS A THIEF, MAYBE.    A CON MAN, MAYBE. HE WASN’T VIOLENT. 

24 SO WHY IS HE GOING TO SET A FRIEND OF HIS UP 

25 TO TAKE A MURDER RAP?    IF HE WANTS TO MAKE IT LOOK LIKE HE 

26 WAS KILLED, HE COULD DRIVE HIS CAR ObT TO THE MIDDLE OF THE 

27 DESERT SOME PLACE SOP, EWHERE AND LEAVE AND PUT BLOOD ON THERE, 

28 LEAVE    SOME    iHINGS    SCATTERED AROUND HE    COULD DO ANY~H NG 
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I WHERE SUSPICION WOULDN’T FALL ON ANYBODY. 

2 BUT NO, NO, HE IS GOING TO SET HIS BUDDY, JOE 

3 HUNT, UP TO TAKE THTS. 

4 AND HE DID SOME OTHER GREAT THINGS. ! MEAN YOU 

5 TALK ABOUT A GUY WHO COULD REALLY PULL ]T OFF. HE SAYS, 

6 NOT ONLY, "JOE, BRING THE LIST, BUT YOU DON’T MIND, A FEW 

7 DA’YS AFTER THE 6TH, TAKE DEAN KARNY AROUND THE BLOCK AND 

8 JUST TEt_L HIM TH1S STORY." 

9 
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I AND HE GETS JOE HUNT TO CONFESS TO THE MURDER 

2 TO DEAN KARNY. THEN HE GETS JOE HUNT TO CONFESS TO THE MURDER 

8 TO TOM MAY. THEN HE GETS JOE HUNT TO CONFESS THE MURDER 

4 TO TEN PEOPLE AT A MEET.ING ON JUNE 24. 

5 THIS IS INCREDIBLE, THESE COINCIDENCES ARE JUST 

6 ABSOLUTELY ]NCREDIBLE. IT DOESr4’T MAKE ANY SENSE ON ITS 

7 FACE AND ~T CERTAINLY DOESN’T MAKE ANY SENSE WHEN YOU PUT 

8 IT TOGETHER WITH EVERYTHING ELSE. 

9 OH, AND OF COURSE, HE HAD TO ARRANGE FOR MR. 

!0 P~TTMAN TO GET HIS CRED1T CARDS AN2 GO TO NEW YORK.    THE 

!1 MR PITTMAN, THAT HE D~DN’T "~" ~W, ¯ K,,.~. ~    THE TESTIMONY OF ALL 

12 OF THE WITNESSES THAT WE HAVE HAD. 

13 "d:IM, COME ON OVER. HERE ARE THESE CARDS. CAN 

14 YOU GO TO THE PLAZA, PLEASE?" 

15 .... 4 ~’4D THF~., _     ,~,_,~’c !r /iL O: --ES~ T~INGS.. WEREN’T, ENOUGH, 

16 ASK "YOURSELF WHY? WHY WOULD ~E D: THIS? 

!7 NOW IT IS SUGGEST:" ~- v.’, , ~-,~’T HE ’ =~ ’I ...... .~ ....... DID THIS ~LCALSE 

18 HE, OF COURSE, HAS TO GET OUT FR0~’ UNDER THIS GRAND THEFT 

19 CASE THAT ME H~S GOT. 

20 WELL, I TALKED TG YOU YESTERDAY ABOUT LEVIN 

2! KNOW~,~G"’    THAT        THIS ~S THE PHI,~=~_ O= .... ~~’-G B’JSINESS AND VOd 

22 KNOW HOW SLOWLY JUSTICE GOES. , 

23 BUT WHAT DOES HE GET OUT OF FAKING HIS OWN MURDER 

24 ON JUNE 6 OF 1984? 

25 IF THE THEORY IS THAT IN ORDER TO FAKE THE MURDER 

26 HE HAS GOT TO GO UNDFRGROUND_ AND HE CAN’T BE DE.EC~EDT     "" AT 

27 
ALL, THEN THAT MEANS HE HAS GOT TO GO SOMEWHERE AND SIT AND 

28 
SHUT HIS MOUTH AND NOT BE SEEN, NOT BE HEARD FROM, AND HE 
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I CERTAINLY CAN’T GET ARRESTED OR HAVE ANY BRUSHES WITH THE 

2 LAW OR ANYTHING LIKE THAT. WELL, IF THAT tS WHAT HE IS GOING 

3 TO DO, ]F THAT ]S WHAT HE HAS TO DO ANYWAY, THEN WHY DOES 

4 HE HAVE TO DO IT BY SETrING. ~ UP A MURDER"~. WHY NOT JUST LEAVE 

5 THE OBVIOUS COMEBACK TO THAT, EVEN THOUGH MR. 

6 BARENS DOESN’T GET A CHANCE TO TALK, IS, WELL, BECAUSE HE 

7 ~AS GOT THIS CASE PEND;NG AND THEY ISSUE A WARRANT FOR HIM. 

8 

9 

10 

12 

13 

!4 

15 

16 

17 
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20 

2! 
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25 
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27 
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I WELL, PEOPLE LEAVE ALL OF THE TIME.    AND THE IDEA 

2 IS THAT IF THEY ISSUE A WARRANT FOR HIM, WHAT DOES THAT MEAN? 

3 IF HE GETS STOPPED OR PICKED UP ANY PLACE, THAT HE IS GOING 

4 TO GET ARRESTED. 

5 ALL THAT MEANS IS THAT HE HAS TO GO UNDERGROUND, 

6 EXACTLY THE SAME WAY THAT HE WOULD IF HE FAKED HIS DEATH. 

7 HE HAS GOT A WARRANT OUT AND HE HAS GOT TO GO UNDERGROUND. 

8 HE HAS TO DO EXACTLY THE SAME THING. 

9 BUT WHAT DOES HE GAIN BY JUST LEAVING INSTEAD OF 

10 FAKING THE MURDER? HE G#INS A YEAR OR TWO OF LIV!NG HIS 

11 LIFESTYLE IN BEVERLY HILLS. HE DOESN’T HAVE TO LEAVE UNTIL 

12 HE FINDS OUT WHAT IF ANYTHING, IS GOING TO HAPPEN WITH THE 

13 CRIMINAL CASE,     PLUS, WHAT ELSE DOES HE GAIN?    HE GAINS BEING 

14 ABLE TO CALL HIS FRIENDS, TALK TO HIS FRIENDS, TALK TO HIS 

15 MOTHER BECAUSE ~IE DOESN’T H~,’E TO PRETEND HE IS DEAD. 

16 HE DOESN’T NECESSARILY HAVE TO TELL THEM WHERE 

!7 HE ]S. BUT HE GAINS ALL OF THAT. SO IT DOESN’T MAKE ANY 

18 SENSE WHY HE WOULD EVEN DO IT. 

19 IF HE HAS GOT TO DO SOME OF THE SAME THINGS 

20 TO FAKE THE MURDER T~AT ~E DOES iF HE dUST LEFT, BUT HE GETS 

21 TME BENEFITS BY LEAVING INSTEAD OF JUST FAKING HIS DEATH, IT 

22 j~ST DOESN’T MAKE A~T’ SE’,~E. NC:’,E 0= iT MAKES ANY SENSE. 

23 AND THEN, YOU HAVE TO DOVETAIL THAT WITH JOE HUNT 

24 SAYING WELL, I DIDN’T REALLY MEAN TO CONFESS THIS MURDER. 

25 I JUST WANTED TO SEE WHAT EFFECT IT WAS GOING TO HAVE. WHAT 

26 EFFECT IT WAS GOING TO HAVE ON DEAN KARNY WHEN I WALKED HIM 

27 AROUND THE BLOCK, TWO OR THREE DAYS AFTER JUNE THE 6TH, TO 

28 TELL HIM THESE GRUESOME DETAILS OF THIS. 



I THEN HE GOES TO NEW YORK. WHAT HAPPENS IF LEVIN 

2 SHOWS UP THREE OR FOUR DAYS LATER, COMING BACK FROM NEW YORK. 

3 WHAT IS KARNY GOING TO THINK THEN? 

4 THEN TOM MAY, A FEW DAYS AFTER THAT, WHAT DOES 

5 HE GAIN? 

B WHEN YOU THINK ABOUT IT, PUT YOURSELF IN 

7 MR HUNT’S POSITION. ^ ’~ ¯ . ~N~ HE HAS TOLD ALL OF THESE PEOPLE AT 

8 THE ME~TING. AND NOW, THEY START GOING TO THE POLICE AND THE 

9 iDE~ 1 THINK AT THE MEETING WAS THAT THEY WERE GOING TO BE 

10 AB’ =~ TO CONTROL ALL OF THESE PEOPLE                                                                                       ~Nu^ ’~ EVEN IF SOb!E PEOPLE 

11 DID GO TO THE POLICE, ENOUGH PEOPLE WOULD STICK TOGETHER THAT 

12 THE~ COULD TObGH 1T ALL OUT. 

t3 IN FACT, WHEN YOU LOOKED AT EXHIBIT 2]0 WHICH ARE 

14 THE NOTES THAT WERE WRITTEN BY dOE HUNT FROM THE JAIL AND BY 

15 BR¢?KE TO JOE HUNT WHEN HE tS IN ~IL., SHE SAYS THAT EVERyBODY 

16 ]S STICKING TOGETHER. 

17 THAT OF COURSE, WASN’T ENTIRELY TRUE. BUT IF 

18 EVERYB0~,JY STUCK TOGETHER, THEN THEY COJLD SAY AS WAS SUGGESTED 

19 BY BROOKE WHEN SHE TALKED TO DEAN KARNY THE FIRST TIME, WELL, 

20 THE ,,_~:~NG~ ~ NE’v’ER     H~PFE,~LD’~    ’ .... . HE          NEVER                        ~^ID THOSE THINGS. 

21 BUT THEN, WHEN TOO MANY PE}PLE CAME FORWARD AND 

22 Sg! ~ T~L- HE ~’~ THOS ~., T=,. ,.~ -- - b~ E S ...... ~ENT~, ,~,., ] Ic NOT GOING TO 

23 BE PERSUASIVE TO SAY THAT HE D!DN’T SAY IT WHEN WE HAVE 

24 SEVEN OR EIGHT OR NINE PEOPLE SAYING THAT HE MADE THE 

25 STATEMENT. SO, HE IS STUCK NOW~ RIGHT? 

26 WHAT DOES HE SAY? SORRY, I CONFESSED BUT IT WAS 

27 A jOKE. I WAS JUST KIDDING. AND OF COURSE AS EVIDENCE OF 

2B THAT, WE ARE OFFERED THE STATEMENT THAT IS MADE BY JOE HUNT 
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1 TO STEVE LOPEZ WHICH WAS    SOME TIME BACK AT THE    END OF AUGUST 

2 OF 1984. 

3 FIRST OF ALL, THAT WAS MR. HUNT’S SETTING THIS 

4 UP FROM THE BEGINNING. SECOND OF ALL, THE STATEMENT WAS MADE 

5 TO MR. LOPEZ AFTER MR. HUNT HAD BEEN IN THE MAYS’ APARTMENT 

6 AND KNEW THEY WENT TO THE POLICE. 

7 THIRD OF ALL, THE STATEMENT MADE -- SORRY, IN 

8 ~IDSTREAM I FORGOT IT. THIRD OF ALL, 1 HAVE GOT TO FIND 

9 SOt.IETH i NG. 

!0 THIRD OF ALL, IS WHY SAY THiS TO STE\/E LOPEZ? WHY 

1! SAY TO STEVE LOPEZ THAT iT WAS dUST A dOKE? WHAT DOES HE GET 

12 OUT OF SAYING IT TO STEVE LOPEZ? NOTHING EXCEPT MAYBE SETTING 

13 UP SOME KIND OF A DEFENSE. 

14 1F HE REALLY SAID THAT FOR EFFECT, THEN WHAT DO 

15 ’:OL DO? GO TELL IT TO SO~4EBOD~, WH%. MA-TERS. GO TELL TO:~I t4-’’.~’ 

16 AND dEFF RAYMOND AND STEv"E TAGLIANETTI. 

!7 

18 

19 

20 

2i 

23 

24 

25 

27 

2B 



I LOOK, I SAID THIS. IT WAS JUST ALL FOR EFFECT. 

2 I AM TRYING TO ACT LIKE A TOUGH GUY. 

8 TELL IT TO SOMEBODY WHO MATTERS? NO. HE DIDN’T 

4 DO THAT. HE HAD THE OPPORTUNITY. 

5 HE TOOK TOM AND DAVE MAY AND JEFF RAYMOND TO THE 

B CHARTHOUSE FOR DINNER. DID HE SAY GUYS, GO TO THE POLICE AND 

7 TELL ThEM LOOK, [T WAS JUST ALL FOR EFFECT? I WAS REALLY JUST 

8 jOKING. GIVE THEM THE EVIDENCE TO BACK IT UP. IT WAS FOR 

9 EFFECT. 

10 HE DOESNrT TELL ANYBODY WHO COULD DO ANYTHING ABOUT 

11 IT. THAT IS BECAUSE NONE OF THOSE STATEMENTS WERE MADE FOR 

12 EFFECT. AND YOU ALSO HAVE TO CONSIDER ThEM IN TERMS OF WHEN 

13 THEY ARE MADE, JUST COINCIDENTAL WITH THIS PLAN THAT RON HAS 

14 TO DISAPPEAR TO AVOID PROSECUTION. 

15 T~ERE ARE THINGS THAT MR. B~RENS D~’;’T SAY IN 

16 ~IS ~RGdMENT. WE TALKED A FEW DAYS AGO ABOUT THINGS MR. HUNT 

17 DID AS F.~R AS H]S COt~SCIq ~’’=     ~F GUILT 

18 AND THERE IS NO PLACE O~ THERE LEFT TO WRITE IN 

!9 BiG, B!G RED LETTERS, "NOT SENDING ANYONE TO ARIZONA TO ~IND 

20 THE MAN WHO IS ALIVE" THAT HE IS CHARGED WIT~ KILLING. 

~ ~ ~R,~SS VHE 21 WE SHOULD PUT 1T IN BIG R=D LETTER~ ’~ "~ 

23 DID YOU ASK YOURSELF IF YOU HEARD ANY REASONABLE 

24 EXPLANATION? KEEP IN M!ND WHEN WE TALK ABOUT CIRCUMSTANTIAL 

25 EVIDENCE, YOU ARE TALKING ABOUT TWO REASONABLE INTERPRETATIONS 

2B OF THINGS.    WHAT IS THE REASONABLE INTERPRETATION THAT YOU 

27 HEARD FOR THE FACT THAT THEY WERE USING "MAC"? 

28 WELL, WE JUST SAID THIS FOR EFFECT?    IT WAS ALL 
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I A JOKE, SO LET’S HAVE A FEW DETAILS.    IT DOESN’T MAKE ANY 

2 SENSE. DETAILS OF WHAT? A CODE NAME TO KEEP WHO FROM HEARING 

8 ABOUT IT? HE IS GOING TO TELL THE WHOLE WORLD, SO WHY HAVE 

4 A CODE NAME ABOUT IT? 

5 DID YOU HEAR ANY EXPLANATION AT ALL? AT ALL BY 

6 MR. BARENS FOR WHY IT WAS THAT WHEN JOE HUNT GOT BACK ON 

7 dUNE 16 FROM LONDON, HE DIDN’T CALL RON LEViN AND SAY, "LEVIN, 

8 THE CHECK IS .NO GOOD?" 

9 NO. YOU DIDN’T HEAR ANY EXPLANATION OF THAT AT 

10 ALL    LIKEWISE I DIDN’T HEAR ANY EXPLANAT]0N 0F THE FACT THERE 

11 ’,4’EREN~T ANY LETTERS WRITTEN TO RON LEV1N TO TRY TO GET A NEW 

12 C~ECK OR ANY ATTEMPT WHATSOEVER TO GET A NEW CHECK FROM RON 

13 LEVIN. 

14 DID YOU HEAR ANY REASONABLE EXPLANATION FOR WHY 

!5 i[ WAS THAT THeY WEP,~ THERE FO~,~ING OR ATTE~.’.=-~.NG TO FORGE 

16 R0N LEVIN’S SIGNATURE? D!D YOU HEAR A WORD SAID ABOUT THAT? 

t7 THE SENDING OF PITTMAN TO WASHI",b-S’;, D.C. TO 

18 SEE WHAT TO DO TO GET THE CHECK CASHED. WHAT IS THE REASONABLE 

19 EX~LAN,~T!ON FOR THAT? THE ONLY REASONABLE E’xZLZNATION IS THAT 

20 iF YOU KNFW YOU COL~LDN’T GET ANOTHER CHECK FROM LEVIN, THEY 

21 WERE GO!’;G TO TRY TO DO IT BY GETTING ONE FRI’~ t~R. PITTMAN. 

22 IT ~AS F,E~,LL," P E,,~P, Gz]N BY -HE WAY. FOR $3~,,~_-~, W-ZT 

23 THEY GET ? 

24 

25 

26 

27 

28 
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I FOR $30,000, THEY HAVE GOT THE INFORMATION.    WELL, ]l 

2 WASN’T SO MUCH THAT ]T WAS NSF OR THAT THE SIGNATURE WAS 

8 MISSING, IT WAS SIGNED IN THE WRONG PLACE AND KEEP THAT IN 

4 MIND, BECAUSE THAT IS WHY IT WAS THAT THEY KEPT TRYING TO 

5 GET THE NEW CHECK, TO GO TO THE MAILBOX AND NOW THEY WERE 

6 GOING TO SIGN IT IN THE RIGHT PLACE AND SEE !F THEY COULD 

7 GET Ti~E CH~CK CASHED. 

8 t’IR. _=.AR~NSC ~ SAYq,_ "WELL, WHY? WHY =~.=N~"~ TRY AND 

9 GET A NEW CHECK? TH~S PITTMAN TO .... , , . . ~,~SH~NGTON IS SILLY. WHY 

10 TRY TO GET A NEW CHECK tF YOU KNOW THE FIRST Ot’,E !S BAD 

11 IT W~S NSF?" 

12 WHAT WAS NSF? A MILLION FIVE CHECK? IF A 

18 HAS A MILLION FOUR IN H!S ACCOUNT AND HE WRITES A CHECK FOR 

14 A M~LL~ON F~VE~ THE CHECK !S GOING TO BOUNCE.    BUT 1F HE 

i5 HAc A ,~LLION FOUR AND YOL, q~T A NEW C~ECK ~ND YOU 

16 iT r~,,,~ s MILLi,n~’,~,,, TW,h,. 1T ]¢~    ,kiOT, GOING TO BC,~NCE. S0 T~AT 

17 iS -HE ~OI~’,;T OF r-~TTING THE ~=W CHECK 

18 THE POINT OF HAVING THAT ON THE L~ST IS THAT 

19 ~,~E~E, 1S NO RE~,~O:,~L~i_E EX~L, NAT, ~ ION FOR DO!~’~:~ ~’ *~,T O"~,, J 

20 THF_ 19TH OR 20TH,                                 ,~,"NLESS YOU KNOW BY THAT TIME THAT LEVIN. 

21 
I S LL~ELD’;" ~=~, 

22 
DID ~Od HE~, ~,~,,~ ~,E~SO~,;LBLE E>~:,L,L,X:-TIOX FOE ’~,,-2~ 

23    dOE HUNT WAS DOING, THREATENING T0 KILL WITNESSES AND THE 

24    G!RLFR]END OF A WITNESS AND PINNING THINGS ON PEOPLE, UNLESS 

25 
HE HAD ACTUALLY KILLED RON LEVIN. 

26 
"WELL, l JUST SAID THIS FOR EFFECT BUT ~ET ME 

2~ 
GO KILL A FEW P~OPLE SO THEY DON’T GO TO THE POLICE AND SA’, 

2B 
THAT." IT DOESN’T MAKE ANY SENSE UNLESS HE IN FACT KILLED 
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1 RON LEVIN. 

2 LIKEWISE, D:ID YOU HEAR ANY REASONABLE EXPLANATION 

3 FOR WHY JOE HUNT WOULD BREAK !NTO THE MAYS’ APARTMENT AND 

4 TRY AND SEE }F THEY WENT TO THE POLICE? 

5 HERE IT IS, ,MAYBE THIS IS THE EXPLANATION’ HE 

6 IS JUST TRYING TO SEE -- 

7 MR. BARENS" EXCUSE ME. ; BELIEVE WE VERGE ON GRIFFIN 

8 ERROR STRAtGHT UP. 

9 THE COURT" PARDON ME? 

10 MR. B,L. RENS" WE #.,RE ON A GRIFFIN ERROR AND 1 BELIEVE 

!1 THE PROSECUT¢~R~ K      ~vWS 1T. 

12 THE COURT" WELL, YOU CAN MAKE YOUR OBJECTION ON ~r,E 

13 RECORD LATER. 

14 MR. BARENS" OH, I WOULD LIKE TO MAKE THE OBJECTION 

15 ~ ’-,,’.,,_,    T WCULD L~u:, j . .... T "" REQUEST --%N INS--RUCT!ON " 1 KNow, l’ 

16 TmiNK WE ALL KNOW WHAT WE .’:RE TALKING ABOUT" 

18 COdNSEL, ALL OF "-"H’--SE = TH~’~’’c’’L~. SO THERE IS NO ,MISTAKE,                   . 

: 0 L~,N~ TO’; FROM MR. BAREHS 19 AM ~z. <1NG ,~.BOL!T, D~D YOJ ~EA~ AXY EXP 

20 WHEt; HE WAS ~’ I r;G~ - ~L_K     ,    DID HF REBUT ANY OF THESE CHAR]S THAT 

21 ! ~j.- %P THERE? --HAT iS THE CLE,:R REFERENCE -’:-ROM THE 

23 DID YOU HEAR ANY EXPLANATION FROM MR. BARENS TO REBUT ANY 

24 
OF THESE CHARTS, ,ANY OF THESE TH!NGS ON THESE CHARTS? HE 

25 HAD THEM HERE TO WORK W~ITH. " ..... 

26 ! AM TELLING YOU THAT THE FACT THAT MR. BARENS 

27 DIDN’T USE THESE CHART5 15N’T AN ACCIDENT AND IT 15 NOT 

28 BECAUSE HE IS SO MODEST AND SAYS, "WELL, MR. WAPNER IS BETTER 
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I WITH CHARTS THAN ] AM AND I CAN’T FUMBLE WITH THESE THINGS. 

2 IT IS BECAUSE HE CAN’T EXPLAIN THESE THINGS° 

8 MR. BARENS CAN’T EXPLAIN THESE THINGS AND THAT IS WHY HE 

4 DIDN’T USE ANY OF THESE CHARTS. 

5 

6 

7 

8 

9 

12 
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18 
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I DID YOU HEAR MR.    BARENS EXPLAIN WHY    ~T WAS    THAT 

2 THEY MADE THE PLANS TO KILL THE WITNESS.’ GIRLFRIEND AND 

3 PIN THE MURDER ON LEVIN? NO, HE DIDN’T. 

4 AND THE BOTTOM ONE HERE, WHICH IS UNDERLINED, 

S AND ! GUESS IT DOESN’T NEED TO BE CJRCLED OR STARRED OR 

B ANYTHING, BUT IT JUST -- IT JUST GLARES OUT AT YOU.    DID 

7 YOU ~-~D MR BAREN~ -- ,,=~ . ~ AND i UNDERLINED THAT TO GIVE HIM 

8 AN OPPORTUNITY.    . TO SA’r" -- OKAY, OKAY, MR. BARONS_,    , TH]S IS 

9 IMPORTANT. COME UP. ~ER~_ AND ~=~ THE JURY WHY IT. IS THAT 

TG~’m THERF OR c*~ ~ ~ ~ TH ST SE 10 YOUR CL1ENT S c~u ..... i ,HzR~ WI THE LI VEN 

11 TO TEN M~NUTES GOING OVER ..... ~ OVER AND O~ER IT ~ A ~TUN 

t2 SILE’~CE,~’~ WHY 1T ~S.    .     TELL U¢,.~ MR. BARENS, WHY 1¢~ IT THAT 

13 MR. HUNT WAS ASKED, "WHAT DO THESE THINGS ON THIS L~ST MEAN,"     ~ 

~4 AND HE COULDN’T EXPLAIN ~T. AND YOU DIDN’T HEAR A WORD OR ..... " 

!5 A STLL" =’ E FRU~4~ t~R    ~:~’ ~ ,L~OUT THAT NOT A PEE~ ~"~’~ T~AT 

16 I S B= ..... q ~ OE T .... ~,..= j HUN,, W~LN HE TALKED TO DET=CTIVE ZOELLER, 

17 C~’LD ’~ PL . ’ ~HCSE TO DE-ECT~VE ZOE~ ’ =R BEr~ ~E IF HE 

18 HAD TOLD HiM WHAT IT MEANT, HE WOULD HAVE TO SAY, "1 KILLED 

!9 RON LE’v]N." 

.-,    AT iHE ClRC ~ T ..... 

21 T’~’ LK ~’,~-. ABOUT TWO.       .RELSOX~~ .... ~ E’X,~LANA- ~ ONS.            . ,~OR T~ T "~q        , ; :~_, TXE 

22 OTHFP T~;~".~tz T~2T ..... ~’~ ~L,= ..... T{ zqK -y.O~Rc=._ = ~c.~    ~,*ES= YOU C==ERED 

23 BY MR. BARENS J N HIS ARGUMENT ANY REASONABLE EXPLANATION 

24 FOR ~HAT ]T WAS THAT MR. P]TT~AN WAS DOING AT THE PLAZA HOTEL 

25 REGISTERING IN THE NAME OF RON LEVJN~ SIGNING THE RECEIPT 

26 WJTH THE SIGNATURE THAT IS A FACSJ~tLE~ FOR LACK OF A BETTER 

27 ~ORD~ OF LEVIN~S SIGNATURE? 

28 AND DID YOU HEAR ANY REASONABLE EXPLANAT!ON FRO~ 
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I MR.     BARENS     IN    HIS    ARGUMENT    ABOUT    WHAT    IT    WAS    THAT    MR.     P|TTMAN 

2 WAS DOING WITH RON LEVIN’S CREDIT CARDS?    NOT A WORD, NOT 

3 A SYLLABLE ABOUT WHY HE WAS ~ ~ IH,RE WITH THE CREDIT CARDS. 

4 A PERSON THAT RON LEVIN DTDN’T KNOW, THE NIGHT -- THE NEXT 

5 NIGHT AFTER RON LEVIN WAS KILLED, AFTER MR. PITTMAN HAD GO- 

6 RACK FRO["I SOLED.AD r^ I ~ ~NYON AND FLOWN TO NEW YORK.    THERE 

_, .,_ ",~_ ~ , EXPLANATION FOR tHAT, O,NLY ON~    AND YO’~ 

8 D~DN’- HEL, R ANYTHi"’-,,~,,~ ELSE AND THE O,,,.._Y"" REASONA~,__E’~’ EXPLAXZ-T~ON 

9 lb ~m= ONE YOU AND I ALREADY KNOW" THAT MR. P1TTMAN 

10 PART~2~,ATED. 1N THE MURDEp,, .... THAT T~= CREDtT CARDS WERE 

tl FROM ";R. LEV1N’S HOUSE ON THE NIGHT OF CUNE THE 6TH At’;D THAT 

!2 HE ~’E",T TO NEW ’YORK TO MAKE 1T LOOK LiKE LEVIN, IF ANYTHING 

13 HAPPENED, IT WOULD HAVE HAPPENED TO HIM !N NEW YORK. 

14 THE SEVEN PAGES, ! AM GOING TO COME BACK TO. 

18 ^,,~r~ T~I K TO YOU ABOUT LOOKIt’~G AT THOSE 

19 

2O 

21 

22 
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I WERE    YOU OFFERED BY MR.    BARENS ANY REASONABLE 

2 EXPLANATION OR ANY EXPLANATION? DID HE WAY A WORD ABOUT THE 

3 CALL THAT JOE HUNT MADE TO MR. MARTIN LEVIN TO SAY, ’tl NEED 

4 TO GET INTO THE PLACE. I LEFT SOME IMPORTANT PAPERS THERE"? 

5 YOU DIDN’T HEAR A WORD FROM MR. BARENS ABOUT THAT 

6 PHONE CALL BECAUSE THERE IS ONLY ONE REASONABLE EXPLANATION. 

7 THAT IS, THAT JOE HL!NT KNEW THAT HE HAD LEFT THE SEVEN PAGES 

8 T~ERE AND HE WANTED TO GO BACK TO GET THEM. 

9 DID YOU HEAR ANY REASONABLE EXPLANATION ABOUT WHAT 

10 MR.    HT~,~qT WAS D(’ti~’’f"                              ,       NEW YORK">.    WELL, YOU HEARD MR                                           . BAR~-NS 

11 [ELL YOU THAT JIM WE’’T THERE TO -- dOE WENT THERE TO BAIL HIS 

12 FRIEND OUT OF JAIL, TO GET H1S BUDDY OUT OF A PICKLE. THEN, 

13 DID YOU HEAR WHAT MR. BARENS SAID? WELL, HE WAS NOT GOING     I 

14 TO GIVE H~M THE MONEY FOR ~HE DOOR BECAUSE THE DOOR WAS NOT..~ 

It-, ] RESP ...... ]~] L]TY 

!6 WHAT? iF THE DOOR WAS NOT HIS RESFO,XSIBIL1TY, 

,’,,~., G=,, ~ RREc’7 IN r~=W YORK WAS NOT H]q R~’s)NS]B]LITY.i 

18 KEEP IN MIND, MR. PITTMAN HAD ABOUT S!200 IN HIS POCKET AT 

!9 THE T!ME THaT HE WAS ARRESTED. THE PLAN WAS NOT FOR HIM TO 

20 GET .ARRESTED OR FOR Hit4 TO WELSH ON THE BILL. 

2! . 
HE WAS OBv’IOUSLY GIVEN E~0UGH MONEY THAT IF HE 

23 BUT PITTMAN GOT BACK THERE AND HE HAS GOT ALL OF THIS CASH 

24 IN HIS POCKET AND HE IS GOING TO DECIDE TO HAVE A GOOD TIME. 

25 IF HE HAD RENTED A CAR TO GO OFF TO WHERE IT WAS 

26 THAT HE TOOK THESE HUNDRED DOLLAR LIMOUSINE RIDES, HE WOULD 

27 HAVE SPENT MAYBE FIFTY OR SIXTY BUCKS PLUS GASOLINE, INSTEAD 

28 OF 5800 AND HE WOULDN’T HAVE BEEN IN THE PROBLEM THAT HE WAS 
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I IN. 

2 BUT THAT IS NOT TO SAY THAT THE PLAN WAS NECESSARIL 

8 FLAWED. BUT THE EXECUTION WAS SURE PRETTY BAD.    MR. PITTMAN 

4 GOT THE MONEY. HE WAS IN NEW YORK. 

5 HE WAS IN THE PLAZA HOTEL. NOT ONLY THAT, TALK 

6 ABOUT SOMEBODY WHO WANTS AN UPGRADE, HE HAS GOT ALL THIS 

7 CASH AND HE GETS ONE ROOM. 

8 HE SAYS, TO HECK WITH THIS S100 ROOM.    I WILL TAKE 

9 A ROOM AT $275 A NIGHT. HE GETS A MORE EXPENSIVE ROOM 

10 NEXT DAY. 

’ ~ "Y" ~    C ’ 11 YOU DIDN’T HEAR A,~. Rr_AS.JNABLE EXPLANATION FOR 

12 THE FACT THAT MR. HUNT COULDN’T STAY AT THE COURTHOUSr- ~..-,.,-,T 

13 DAY. WHERE IS HE GOING TO GO? HE IS ACTING LIKE A CAGED 

14 ANIMAL.._                                                             - 

15 ] F HE ’,’,"-.S t,::’~T CONLtERNE~,, W~" WA~ HE pArl~,r’ ~ .... ~" 

16 DOW’,? YOU DIDN’T HEAR AN"r REASONABLE EXPLANATION FOR HUNT’S 

17 COXZ ~T IN NEW "fORK ib,~ 9Olr,,G THE THINGS THAT HE DID, 

18 DESPERATION, TRYING TO GET PITTMAN OUT OF THIS. 

19 DID MR. BARENS TALK TO YOU AT ALL ABOUT T~E 

20 0~ M~-..TIVr-~ IN THiS CASE? D~D:     ,HE SAY A WORD ABOUT THE MONEY 1 

2! r~,.,. ’-HE }.NVESTORS"~.    WELL, ....... HE DID c~" SOMETHING THAT hz~, 

23 HUNT’S LIFE, IT WAS LEVIN WHO HUNT WAS COUNTING ON TO BAIL 

24 HIM OUT. 

25 WELL, I SUBMIT THAT THAT IS PROBABLY A CORRECT 

28 STATEMENT. HE WAS COUNTING ON THIS 1.5 MILLION TO BAIL HIM 

27 OUT OF THIS PONZI SCHEME THAT HE HAD LOST AND STOLEN, BASICALLY 

2B MONEY FROM THESE INVESTORS. 
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1 BUT OF COURSE, MR. BARENS IN THE CLASSIC STYLE 

2 OF PARADOX PHILOSOPHY, dUST TURNS IT AROUND AND SAYS WELL, 

3 MR. HUNT, POOR MR. HUNT, IS THE VICTIM OF THIS. 

4 POOR MR. HUNT IS THE VICTIM AND HE IS THE ONE THAT 

5 LEViN IS A CURSE AROUND HIS NECK.    LEVIN IS A CURSE AROUND 

6 HIS NECK AND LEViN IS THE ONE WHO STOLE THE 51.5 MILLION FROM 

7 THE INVESTORS. 

8 DiD YOJ HEAR ANY REASONABLE EXPLANATION FOR THE 

9 FACT THAT HUNT WAS FLR~OUS WITH LEVIN OR ANY EXPLANATION THAT 

!0 HE WAS NOT FURIOUS WI’~ LE’v’]N? DID YOU, OTHER T~AN THE THINGS 

11 WE HAVE TALKED ABOUT, £BOUT THE THREE LETTERS OR THE FOUR 

12 LETTERS INSTEAD OF THE T~REE LETTERS -- DID YOU HEAR ANY 

13 REASON? WERE YOU GIVEN ANY REASONABLE EXPLANATION FOR WHY 

14 IT iS THAT DEAN KARNY IS NOT TELLING YOU THE TRUTH WHEN HE 

15 ~A’TS dOE hJNT ’W~_K~ "=_ ,-,’~r"’ND, ~, THE BL~K,,.,~ AND TOLD ME THE 

16 DETAILSO~=, T~I~,,, ~ CRIt~=},~    ’~AT iS THE REASONABLE EXPLANATI~,,~,:, 

17 F 0 R T H A T ? 

18 THE ONLY REASONABLE EXPLANATION IS THAT JOE HUNT 

19 1q COr~Fl~]~r IN ~IS ~=:T ~RIEN . =~ " ’ 

20 KARNY THAi HU~T " r, ~ , - - ,~ WAS B,LS~CALLY BURSTING AT THE SE~,Mb. HF HAD 

21 T~, TELL qqM 

22 .A:,Z. ~£ ~L ~’, FACT, TELL S0~<E~’’=,~,~.     DiD fS. -’=’ 

23 ANY REASONABLE EXPLANATION FOR HI~ CONFESSING TO TO~ ~AY OR 

24 ~AKING THE STATEMENT AT THE ~EETIN6? NO. THERE WAS NO 

25 REASONABLE EXPLANATION FOR WHY HE ~OULD SAY TO TO~ ~AY~ 

26 ~URDERED RON LEViN." 

27 HE SUPPOSEDLY iS TRYIN~ TO I~PRES5 HI~.    THIS 

28 ALL POSTURING.    WELL~ WE ALREADY TALKED ABOUT WHY THAT 
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I THE    STATEMENT    THAT    JOE    HUNT    MAKES    AT THE    MEETING. 

2 DID YOU HEAR MR. BARENS REFER TO THAT STATEMENT? NO, YOU 

3 DIDN’T HEAR MR. BARENS MAKE ANY REFERENCE TO THE PERFECT 

4 CRIME STATEMENT, UNLESS HE IS REFERRING TO IT BY REFERENCE 

5 WHEN HE SAYS "WELL, ALL OF THIS WAS JUST POSTURING." 

6 WHAT REASONABLE EXPLANATION WAS GIVEN FOR WHY 

7 SOMEONE WOULD HAVE A SILENCER? 

8 I THINK THE PHRASE WAS "KIDS WITH GUNS OR CHILDREN 

9 WITH GUNS". IT IS AN ABSURDITY TO EQUATE WHAT WAS GOING ON 

10 HERE TO CHILDREN WITH GUNS. 

11 SOME PEOPLE SAY, "WELL, IF YOU GIVE KIDS TOY GJNS, 

12 IT LEADS TO PEOPLE BEING VIOLENT." 

13 AND I CAN REMEMBER GROWING UP AND I HAD TOY GUNS. 

14 ALL OF THE KIDS MY AGE HAD TOY GUNS AND WE HAD ONE CARDINAL 

15 RL!L~, ONE CARDINAL RULE T~4AT "THESE TOY GUNS, THAT YOU COt_~D’~’T 

16 EVEN SHOOT ANYTHING OUT OF IT." ~H- _ ~ ~= BARRELS WERE ALL BLOC<FD 

i7 UP. THEY WERE dUST TOYS ~ND TqE CARDINAL RULE THaT WE HAD 

18 WAS -- AND I CAN REMEMBER MY MOTHER TELLING ME THIS OVER 

i9 OVER AGAIN, "YOU DON’T POINT A GUN AT ANYBODY. IT IS A 

20 GUN. YOU DON’T PO]NT IT AT ANYBODY," AND WE DIDN’T. 

21 THESE ARE NOT TOY GUNS.    THESE ARE NOT TOY 

22 ~ LE’~R~ T~Ef ~’" ~’ ’= TREATED -H=t-’ -- PITTMA~’ ~" 

23 HAD ALL OF THESE THINGS, THIS ELECTRONIC STUFF, BUT THIS IS 

24 NOT A TOY AND, AS ! TOLD YOU BEFORE, A SILENCER IS FOR KILLING 

25 PEOPLE. THAT IS THE ONLY REASON YOU HAVE A SILENCER. 

26 AND THERE WAS SOME REFERENCE MADE BY MR. BARENS 

27 TO "THESE MISDEMEANORS OF HAVING GUNS." HAVING A SILENCER 

28 ISN’T A MISDEMEANOR, BUT THAT ~S NOT THE POINT OF ~T.    THE 
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I POINT IS NOT TO SAY IT IS A CRIME OR IT IS NOT A CRIME, THE 

2 POINT IS TO SAY THAT SILENCERS ARE FOR KILLING PEOPLE. 

3 AND THE BOOKS, THE HIT MAN BOOKS. HERE IS THE 

4 EXPLANATION THAT YOU ARE GIVEN FOR THE HIT MAN BOOKS" "THEY 

5 ARE NEW AND NOBODY READ THEM." 

6 WHY DO YOU GO OUT AND BUY BOOKS LIKE THAT IN THE 

7 FIRST PLACE?    WHY DO YOU HAVE BOOKS THAT TELL YOU ABOUT 

8 KILLING PEOPLE AND DISPOSING OF BODIES? 

9 SECOND OF ALL, THERE IS NO EVIDENCE AS TO WHEN 

10 THEY WERE PURCHASED. 

11 AND THIRD OF ALL, MR. BARENS SAID, "WELL, THE 

12 B1ND~NGS ON ALL OF THOSE BOOKS AREN’T BROKEN." THAT IS A 

13 SPIRAL-BOUND BOOK. YOU DON’T BREAK A BINDING ON A SPIRAL- 

14 BOUND BOOK. 

15 THOSE BOOKS WERE IN THE ~OSSESS]ON OF ,~IR. 

^ I ; .... ,’.q~l DIDN’T HEAR ANY REASONABLE, ~NY OTHER EXPLANATION FOR 16 ~ 

17 --~" ,~’R. BARFNS_ rO~’~ _,uDN’-~,     ~ E>(P          ~ .... ~N T’~ YOLf WHAT THAT PERSON 

18 WAS DOING WITH THE BOOK. 

~ LET ME JUST LE~’v’E T~IS HER~ FOR ONE SECF’~D 

20 WHEN YOU PUT ALL OF THESE THINGS TOGETHER -- MAYBE 

2~ ~. WC"+~T ~ ~’]~ --                       ~ "~ -- ~: 1T HFRE FOR ONE SE~.O~,’ THERE ISN’T ANY OTP~,ER 

2~ ;--SI’,-=L= E,’=+u,,,~,;,&TIO’,‘                  ,,. T~++E,,~ . !c~+’-.‘, -,+,~ ..... ’ OTHER 

23 EXPLANATION    FOR ALL OF    THESE THINGS TOGETHER,    THAN THAT dOE 

24 HUNT IN FACT MURDERED RON    LEVIN. 

25 EXCUSE ME FOR JUST ONE SECOND. I WANT TO GET THAT 

2B OTHER CHART. 

27 

28 
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I LET’S TALK ABOUT THIS LIST FOR A WHILE AND THE 

2 EXPLANATION THAT YOU WERE GIVEN BY MR. BARENS FOR THE LIST. 

8 FIRST OF ALL, THERE IS ONE GLARING THING THAT 

4 HE DIDN’T SAY. DO YOU REMEMBER THAT MR. BARENS DIDN’T SAY 

5 A WORD TO YOU ABOUT JOE HUNT TALKING TO DETECTIVE ZOELLER 

6 AND THAT KIND OF JUST GLARES OUT AT YOU LIKE A BEACON. 

7 BUT THERE iS ANOTHER GLARING THING THAT HE DIDN’T 

8 SAY AND IT DOESN’T HAVE TO DO WiTH THE WORDS ON T~iS PAGE 

9 OR ANY OF THE OTHER PAGES. 1T HAS TO DO WITH, HOW DID THE 

10 LiST GET AT LEVIN’S HOLISE? MR. BARENS DIDN’T GIVE YOU AN 

11 EXPLANATION IN HiS ARGUt4ENT FOR HOW THE LiST GOT TO LEV1N’S 

!2 HOUSE. HERE lT lS, S1TTfNG ON THE GROUND tN LEViN’S HOUSE. 

13 AGAIN, DO WE GO BACK TO MR. LEVIN’S CALLING HUNT 

14 UP AND SAYING, "BY THE WAY, GREAT COINCIDENCE, YOU ARE MAKING 

!5 . TXA- L~S-, SEXD IT ,L~",.’ER HERE." 

’ ~K!NG TO SOME 16 OR ON z. L!GHTER NO~E, ~*S I WAS 

.... r,,, YOU G    z ~ i ILE ~t~.._,¥ 1"7 CF ’~Y ~’,{ £AGULS ~-CTER C~_,~RT .z:.;D ET     , -- 

18 AND SHE SAID, "DO YOU SEE THIS PAPER~. DOES IT HAVE ANY LITTL 

19 FEET At,,_-’. KNEES.~ ..... ~ LEGS 0~’’,, IT ?.;~,, D~D I-r, d,~.,cm, WALK                                      ..~v’EP. THERE?" 

.... ~’ ~ ON 20 THERE iS Or4LY C.,~E REASONABLE EXP~_~N~TI., FOR 

2! ~-",’ THA- LiST GOT -mERE AN.S THLT i¢ THAT JOE HJNT TOOK IT 

~ mERE T~.L,    ,.t1,~,r~T:, ¢,      Tm .~]:-, .c] .~,-..,           ./:-";~:~ ,’ i L,__~;. ~.O ~ L: ¯ ~ .. -L,T 

23 .IS THE ONLY REASONABLE EXPLANAT.ION. 

24 NOW, THiS DISCUSSION THAT YOU DID HEAR FROM MR. 

25 BARENS ABOUT THE LIST IS PARADOX PHILOSOPHY IN ITS MOST CLASSIC 

26 
FORM, BECAUSE WHAT DID HE SAY? HE SAID, "LET’S NOT TALK 

27 ABOUT WHAT IS ON THE LIST. 

2B LET’S CHANGE OUR PERSPECTIVE COMPLETELY.    DON’T 
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I TALK ABOUT WHAT !S ON THE LIST. JUST TURN IT AROUND AND 

2 REORIENT YOUR FOCUS AND LET’S TALK ABOUT WHAT IS NOT ON THE 

8 L!ST. 

4 WHAT !S NOT ON THE LIST, IT DOESN’T SAY ON THERE 

5 "KILL ANYBODY," SO LET’S TALK ABOUT THAT.    FORGET WHAT !S 

B ON THE LIST. 

7 BECAUSE ]~ YOU ~OuK AT TH.S,T, OF COURSE, IT IS 

~ -~ ~N~LUSION THAT JOE HAD 8 GOING TO ~ EAD YOU TO ~HE ~NEVITABLE ~ 

"~ SO LET’S TALK ,ABOUT Sn’,’--TH]NG,. _ E~ SE,     .     LET’S TALK 9 ~:.i LLED 

^~,~ ~T ~ . IS RIGHT, ~ G~VE 10 ~.,~, ’~,H~T l S NOT ON ~HE L ST     AN~ THAT , 

- "PUT GUL: 11 ~P .... T~=RE~_ IS NO STATEMENT ON THERE T~AI... SAYS, ,, 

12 HIq HEA~ PULL TRIGGER    BU~ I TT COMFq OUT, GOES IN HEAD 

13 RON LEVIN IS DEAD." 

14 IT DOESN’T SAY THAT ON TP;ERE. BUT THERE IS NO 

., SENS= WAY TO OUK L,T --z- LI<T OTHER THAN 

16 :L~N ~c~ KILL qOMEON= ~’"~ ~RE N ~ _        = ~D MR .... N~ ~ HIS ARGUMENT D~mN’ 

18 WHAT DID HE DC :’    HE GO- ~NTO SOME KIND OF A 

,~ ..... ~,~U~ COUNT]N,= ~ MA ’- ~ ARE ON THtq      - 

20 AND HOW ~izNv, WER=~ ACTUALLY DO~’’=,,~.     ] DON’T KNOW WHERE HE GCT 

21 ~q N~,.,9. Eq~¢ ~T THERE WE~~ ~[ IT=’,’~ ~,N TH=~= AND 36 OF 

28 48 OR 49. 

24 

25 

26 

27 

28 
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1 BUT THE NUMBERING ]-S K]ND OF IRRELEVANT. SO 

2 WHAT OTHER REASONABLE EXPLANATION 1S THERE FOR THIS? 

3 WELL, YOU HEARD BROOKE SAY THAT JOE WAS GOING 

4 OVER TO HAVE HiS MEET]NG W;TH RON LEV]N THAT N]GHT. SO, 

5 MAYBE HE TOOK THE LIST WiTH H;rM AND iT WAS JUST A LIST FOR 

6 HOW IT WAS THAT HE WAS GOING TO GET THE CONTRACT SIGNED. 

7 LET’S SEE -- XEROX AUTHORIZATIONS, US~ CORPORATE 

8 SEAL, ~AVE LEVIN S;GN AGREE~4ENTS, XEROX EVERYTHING, PUT ON 

uW ALL THOSE KINDS 9 HANDCUFFS, TAPE MO~, , KILL D0r- YOU KN~’ ’ 

10 OF ....... NC~RMzL THINGS T~AT YOU DO WHEN YOU HAVE A CO~, ..... m,~.sT SiGN£D. 

11 1 MEAN, WHEN YOU LOOK AT THIS, YOU CAN’T LOOK 

12 AT IT AXY O, ER WAY THAN Tr,{ THE COMMON SENSE OF ~THE WAY THAT 

13 lT WAS WR1TTEN. 

14 AND THEN MR. BARENS SAYS WELL, IF iT IS A MURDER 

15 PLAt,,    -~’ THERE IS NL~ OTHEs ;~’A~’ -- T~=~ IS N0 WA.~, N,~ 

!6 EV’, ~:~’~=~N~ ~= SAYS, TO SHOW T,~’-.~l THE PLAX WAS iMPL=M~N~ED~    =    ~        . 

17 WHERE WAS HE ~L)R THE LAST -WO AND A H.ZLF MO~THS? 

18 WHAT DOES HE MEAN, THERE TS NO EVIDENCE TO SHOW THE PLAN 

19 WAS ~=~ =~=NTEh? t.,~=mF WAS H= WHEN DE’N .... .........,, ,~,.~ ~ KARNv, V, AS TESTI FY 

20 WHERE WAS HE W~EN TOM MAY WAS TESTIFYING? 

~,~ ,,AN~I ? WH#T           HE ’k’ 21 AND S~.- ~= .... ,. -, DOES ME~,,~,      THERE ]~ ~ N0 

22 EV’~DEh-: ~ WHAT ~ .............. Di~ER° 

23 THE LETTERS    THAT ARE    IN THAT LIST~    ]    AM ATTEMPTING 

24 TO GO BACK OVER TH]S    AND    SHOW YOU ALL OF THE    THINGS THAT 

25 WERE DONE. BUT 1    D]D THAT ONCE    BEFORE. YOU HAVE THE    LE!TERS. 

26 THERE    WERE AUTHORIZATIONS. THERE WERE DATE    STAMPS 

27 AND ALL OF THAT    STUFF. 

28 THE OTHER THING THAT iS ALMOST ,.lUST AS AN ASIDE~ 
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I WHICH IS THAT WHY, IF THESE LETTERS WERE ALL GOING TO BE 

2 HAND DELIVERED BY JOE HUNT, WHY DOES HE WRITE IN THERE, "THANK 

8 YOU RON, FOR THE WATCH.     I GOT GREAT COMPLIMENTS." 

4 ]F HE IS GOING TO GO OVER THERE, HE DOESN’T EVEN 

5 WRITE THE LETTER. JUST LET HIM GO OVER AND TALK TO HIM ABOUT 

6 T~,’T STUFF AND THANK HIM TN PERSON FOR THE LOVELY WATCH AND 

7 THE UND~RST#-,TED ELEGANCE OF THE W,LTCH THAT HE GOT. 

8 WHEN YOU LOOK AT THIS LIST, THERE IS NO OTHER 

.... ~ r-,. AT 
9 REASON.;.BLE CONCLUSION THA~ fOU C,,-,N DR,qW. WHEN YOU ~.O,.,,.K 

10 ,--,.L;" L OF ~=,, ,~ EVIDENCE 1N TH~S. .. CASE, THIn-RE,, ~ ~q. ~ NO OTHER REASONABLE 

11 CONC~ b¢~ON ~.AT YOU 

12 YOU DON’T HAVE TO LOOK AT T.-’E OTHER ~H~NG ~,~.~ 

!3 !S CLASSIC ABOUT THE PARADOX PHILOSOPHY, WHICH IS NOT ONLY 

14 LET’S LOOK AT WHAT IS NOT ON THE L!ST, BUT LET’S TAKE THINGS 

15 OL-, m =_,~E ~,’r =IECE.    "G.±.~%,, !T IS t,iO’- ’; ACCIDENT THAT MP,. 

H_~,E Tc, BECA’ c= HE DOESN~T WANT 

18 I MEAN, HE IS T~LKING ABOLT THIS ON THIS PAGE 

19 L,,,;~ -u=, y,q FLXBL£ THRO?GH .L,r~D BY THE "-~ME YOU GET TO THE:. 

20 P/-qGE HE IS ON, HE HAS GONE SOM=_WHERE E~_SE. !T ]IS NO ACCIDENT 

21 ~,=’-" ’-~ ~-- DOES"d’T WA~’;T "CJ TO SE~ ’r~E W~OLE PICTURE 

23 YOU LOOK AT THE WHOLE PICTURE OF THIS CASE AND ALL THE 

24 EVIDENCE THAT WE HAVE HEARD !N THIS CASE AND WHEN YOU LOOK 

25 AT THOSE SEVEN PAGES AND YOU STUDY THOSE SEVEN PAGES, THERE 

26 IS ONLY ONE REASONABLE CONCLUSION THAT YOU CAN DRAW. THERE 

27 IS ONLY ONE, ONLY ONE REASONABLE CONCLUSION. THAT ~S, THAT 

28 THIS MAN ~S GUILTY OF MURDER, THAT HE KILLED RON LEVIN IN 
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1 COLD    BLOOD AND THAT HE    ROBBED RON L.EVIN AND THAT THE MURDER 

2 WAS DURING THE COURSE OF A ROBBERY AND THAT HE IS GUILTY 

3 OF MURDER WITH SPECIAL CIRCUMSTANCES. 

4 AND THAT IS THE ONLY REASONABLE AND APPROPRIATE 

5 VERDICT IN THIS CASE. THANK YOU. 

6 THE COURT: LAD~ES AND GENTLEMEN OF THE JURY, WE’LL 

7 TAKE A RECESS NOW dNTIL ! WOULD SAY 2:30 THiS AFTERNOON BECAUSE 

8 BEFORE THAT T~ME, WE HAVE TO TALK TO COUNSEL AND GO OVER 

9 JURY INSTRUCTIONS. 

10 THOUGH ALL OF THE EVIDENCE IS COMPLETED AND 

11 ARGUMENT HAS BEEN CONCLUDED, YOU ARE ST~LL NOT TO TALK A~S’NG 

12 ~OURSELVES UNTIL I iNSTRUCT YOU iN THE LAW AND YOU RETIRE 

13 TO THE JURY ROOM. 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

25 

26 

27 

28 
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1 I THINK -- WOULD YOU LADIES AND GENTLEMEN PREFER 

2 TO COME    IN TOMORROW MORNJNG JUST    FOR THE MORNING AND THEN 

3 OBSERVE GOOD    FRIDAY    IN THE AFTERNOON? OR WOULD YOU HAVE 

~H~ WHOLE DAY OFF? 

5 (THE JURORS ANSWERED IN THE AFFIRMATIVE.) 

6 THE COURT" ALL RIGHT. YOU COME IN. YOU WILL HAVE 

7 THE AFTERNOON OFF. 1 W1LL SEE YOU LATER. 

8 MR. BARENS’ 1 WOULD LIKE TO APP~:O&CH YOU NOW, SIR. 

~,,,_ COURT R~G~-’- ,,, THIS MINUTE? 

!0 MR. B,",,RENS 1 TH1NK WE ~RE REQUIRE:..., TO BY LAW, SIR. 

11 THE C.LSE 1S -- 

!2 ~’-~ ’~OURT" JUST AMUM_N-" F~’ T~ 

13 JUROR GRALI"NSK!" CAN WE DISCUSS THE TiME WE START 

14 TOMORROW? SOME OF US DON’T WANT TO -- 

!5 --E ~:OIjRT" 1 D}Dti’T HE&R YOU. 

16 UR~..,R JA!~;c, THERE !~ D",SAGRL_t.,_ , ,~S TO WHETHER WE 

~7 qT,£S:- -C’.’OqRO",’,,’ t40~" !Na OR 

18 THE COURT" YOU DISCUSS 1T OVER Tr-’E INTERIM AND LET 

19 ME Kt,~OW. W] LL ’tOU PLEASE? 

20 (~,~= JURY, EXITS THE COURTROOX.) 

21 (m~--, ~ _ FOLLOW’i NG, PROCFED’i~’r’¢_       ,.,~ WER=_ HELD 

22 OPE’., ?_OVRT O’~c ]r-’=,.. ~ .. ~._ TH~ PREc---’’’--_ ,~ ,.aND,. 

23 HEARlNG OF THE dURY’) 

24 MR. BARENS" WE ARE GOING TO DEFER TO MR. CHIER TO 

25 MAKE THE GR1FF]N ARGUMENT. 

26 MR. CH]ER" YOUR HONOR, UNFORTUN/~TELY, 1T iS THE CONTENT 

27 AND NATURE OF MR. WAPNER’S REBUTTAL ARGUMENT THAT HAKES 

28 NECESSARY TO MOVE iN THE ALTERNATIVE, EITHER FOR A MISTRIAL 
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I OR    FOR    AN     JNSTRUCT!ON    TO    THE    dURY    TO    DISREGARD    THE    ENTIRE 

2 PART OF MR. WAPNER’S REBUTTAL ARGUMENT WHEREIN HE SAYS THAT 

3 WE DIDN’T EXPLAIN THIS AND DIDN’T EXPLAIN THAT. 

4 MR. WAPNER TOOK ADVANTAGE OF THE DEFENDANT’S 

5 EXERCISE OF HIS CONSTITUTIONAL RIGHT NOT TO TESTIFY. AND 

6 BEGINNING WITH GR~FF~N V. CALIFORN!A AT 380 U.S. 609 AND 

7 CONTINUING W!TH A LINE OF CALIFORNIA CASES, MOST APPROPRIATELY, 

8 t¢o_~.E_._y,_Y~_,~b.~.~, YO’-~R HOr,:OR, AT 9 CAL.3D 470. 

eH~     S THAT AGAIN~ 9 THE COURT" 1 W l LL TAKE THAT DOWN. " ~T i ¯ 

10 VARGES, YOU SAY? 

11 MR. CHIER" ’YES, 9 CAL.3RD, 470. IT WAS HELD THAT 

12 1T WAS IMPROPER FOR THE PROSECUTOR TO ARGUE THAT THERE HAD 

18 BEEN NO DENIAL FROM, THE DEFENSE. 

14 

]5 

~6 

!7 

18 

2O 

21 

22 

28 

24 

25 

26 

28 



13134 

13 1 AND THEN    IN PEOPLE V. BETHEA    IN    18 CAL.APP.3D, 

2 AT 930, THE COURT HELD: 

3 "ANY REMARKS SUSCEPTIBLE OF SUCH 

4 INFERENCE OR INNUENDO ARE IMPROPER." 

5 IN PEOPLE V. MEDINA~ YOUR HONOR, AT 41 CAL.APP.3D, 

6 438 -- 

7 THE COURT: 41 CAL.APP.3D? 

8 MR. CHIER: YES. 

9 THE COURT: WHAT PAGE? 

10 MR. CHIER: 41 CAL.APP.3D, 438. 

11 1T WAS HELD T~AT THE PROSECUTOR ARGUING THAT 

12 CASE WAS UNREFUTED, WAS IMPROPER AS BEING GRIFFIN ERROR. 

13 AND IN PEOPLE V. NORTHERN, YOUR HONOR, 256 

14 CAL.APP.2D, 28, THE FOLLOWING COMMENT WAS HELD TO BE IMPROPER, 

!5 AND ] QUOTE FROX TMAT 

16 "LOOKING AT THE EVIDENCE, WRICH 

17 INCIDENTALLY HAS ’;C- BEEN RE=UTED BY THE DE~ENDANT, 

18 THERE lS NO CONTROVERTING EVZDENCE. THEN WRERE THE 

19 ONLY WITNESS WHO COULD POSSIBLY CONTRADICT THE 

20 PROSECUTION EVIDENCE 1S THE DEFENDANT HIMSELF, 

21 THE ~ERE STATEXE’,T THAT THE PROSECUTION~S CASE 

22 IS UNCONTRADICTE~ A’,D 1T 15 CB’~’I:}U~L- GR]FF/N 

23 ERROR AND A COMMENT ON THE DEFENDANT’S FAILURE TO 

24 TAKE THE STAND." 

25 SO W~EN HE -- EXCUSE ME ONE MOMENT, YOUR HONOR. 

26 (UNREPORTED COLLOQUY BETWEEN MR. CI4IER 

27 AND MR. BAREN5.) 

28 MR. CHIER: I MEAN IT IS RATHER A CHEAP CONTRIVANCE TO 
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1 SUBSTITUTE MR. BARENS NAME FOR THAT OF THE DEFENDANT AND 

2 SAYING, "WELL, MR. BARENS DIDN’T REFUTE THIS AND MR. BARENS 

8 DIDN’T REFUTE THAT," WHEN THE ONLY POSSIBLE SOURCE OF 

4 REFUTATION COULD COME FROM THE DEFENDANT. 

5 NOW, AS EGREGIOUS AS THE WHOLE SERIES OF 

6 "~REFUTED"TYPE COMMENTS BY MR. WAPNER, IS HIS DELIBERATE 

7 REFERENCE TO MR. HUNT’S EXERCISE OF HIS MIRANDA RIGHTS AND 

8 H’S... R]GmT TO SiLE~,~E~’r AT THE TIMF._ THAT MR. ,~vcL~ER~’~ ’ -’ WAS ALLEGEDLY 

9 CONFRONTING HiM W~TH TME SEVEN PAGES. 

!0 AS COUNS=L WELL KNOWS AND AS THE COURT KNOWS, 

1! YOUR HONOR, A DEFENDANT 1N A CUSTODIAL SITUATION LIKE THAT 

12 CAN AT ANY TIME DURING THE INTERROGATION CUT OFF THE 

13 INTERROGATION AND EXERCISE HIS RIGHT TO AN ATTORNEY, HIS RIGHT 

!4 TO REMAIN SILENT AND ALL OF THE ENTIRE PANOPLY OF RIGHTS THAT 

. . ~== ~ ~H~       SE AIdD TO MAKE 

!7 T-’--_ COURT" WAS Tm=ER~_ -,’.~Y. 0BJECT10’, ’,’L_~.E. A~ A~,~: T[,ME 

18 TO MR. ZOELLER~S TESTIMONY AS TO THE CONDUCT OF THIS DEFENDANT 

19 WHE,X HE ’¢ZS INTERROGATING Hlbl AND THE M, AN’,,E~ IN W~’lCd HE 

20 L,qOKED_ AT T~i£SE SEVEN                                           ,~FS,,,,:~ DID ANYBODY M.AK=. _ AN~ OBJECTION? 

2! 

22 

23 

24 

25 

26 

27 

28 
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13r I MR. CHIER: YOU MEAN DURING THE TRIAL? 

2 THE COURT: YES. 

8 MR. CHIER: YES, YOUR HONOR. 

4 THE COURT" NOBODY DID. THERE WAS NOT ANY OBJECTION 

5 MADE TO THAT TESTIMONY OF MR. ZOELLER THAT I REMEMBER. 

6 MR. CH]ER:    WELL, THIS IS, YOU KNOW DOUGLAS ERROR. 

7 THE COURT: DOUGLAS ERROR, WHAT ARE YOU TALKING ABOUT? 

B HE WAS TESTIFYING AS -- HE WAI\ED HIS RIGHTS AND 

9 HE SAID, "I WILL TALK TO YOU," DIDN’T HE SAY SOMETHING ABOUT 

10 "J WILL TALK TO YOU ABOUT CERT.~iN THINGS" AND SO ON AND SO ~ ~’! " 

11 FORTH, AND THEN hE GAVE HIM THE SEVEN PAGES AND HE WENT OVER 

12 IT, NOT A WORD, NOT AN OBdECTION WAS MADE BY ANYBODY. 

13 MR. CHIER: WITH ALL DUE RESPECT TO YOUR HONOR, I WOULD 

14 LIKE TO REMIND THE COURT. 

15 THE COURT: DC ~Oij ~EXEH~ER ANY? 

16 MR. CHIER: WE M~DE A MOTION UNDER ~2 TO EXCLUDE THIS 

17 WHO E SCENARIO. 

18 THE COURT: DO YOU REMEMBER ANY? 

19 MR. WAPNER: ] DON~T RECALL THE OBJEITiONS, WHETHER THEY 

20 WERE MADE OR NOT, YOUR HONOR, BUT THERE WAS ABSOLUTELY NOTmING 

21 LEGZLLY INFIRM A~OJT WHAT DETECTIVE ZOELLER DID OR ThE WAY 

22 THA- ~TER~OGATIOL ~#AS COraL:vOTED OR COX’.tE’,-ED 2h 2RGUt~EhT 

23 THE DEFENDANT’S, NOT HIS INVOCATION OF HIS RIGHTS, BUT HIS 

24 STATEMENT TO DETECTIVE ZOELLER, "I DON’T KNOW ANYTHING ABOUT 

25 THIS," AND THAT IS ALL. 

26 THE COURT: ALL RIGHT, GO AHEAD. 

27 MR. CH]ER: SO THAT EITHER THE COURT SHOULD GRANT A 

28 MISTRIAL OR INSTRUCT THE JURY THAT THE DEFENDANT HAS ABSOLUTELY 
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I NO BURDEN OF ANY KIND, THAT HE HAS NO BURDEN TO EXPLAIN 

2 THINGS.    THAT YOU CANNOT -- THAT IT WAS -- THE REFERENCE TO 

8 MR. BARENS EXPLANATION INSOFAR AS THE EXPLANATION COULD ONLY 

4 ORIGINATE FROM THE DEFENDANT WAS IMPROPER AND THEY SHOULD 

5 DISREGARD THAT. THT IS CLEAR GRIFFIN ERROR, YOUR HONOR. 

6 THE COURT: ALL RIGHT, I WILL HEAR FROM THE D.A. 

7 SR. WAPNER: WELL, AS FAR AS THE MIRANDA ISSUE IS 

8 CONCERNED, I HAVE MADE MY FEELINGS VERY CLEAR. THERE WASN’T 

9 ANYThiNG IMPROPER ABOUT THE INTERROGATION OR COMMENTING TO 

10 THE jVRY ABOUT THE DEFENDANT’S STATEMENT TO HIM, "I DON’T Kr’qOW 

1! ANYTXIXG ABOUT THESE LISTS." 

12 AND I ALSO DON’T THINK, REGARDING THE ALLEGED 

18 GRIFFIN ERROR, THAT THERE IS ANYTHING IMPROPER ABOUT SAYING 

14 THERE WERE COMMENTS MADE IN OPEN ARGUMENT, HE WAS FREE TO 

!5 REB~- ~I~EM. HE DIDN’T DO !T. "DID HE G~VE YOU ANOTHER 

16 REA~ T’;Z.~LE EXPLANATION?" 

17 ~!~. BARENS: ~OUR HONOR, IF l MAY BE ~EARD. 

18 THE COURT: OF COURSE. 

19 ~R, ~ARENS: SIR, OF COURSE, OBVIOUSLY T~E WHOLE THRUST 

20 OF T~[S IS, IT IS OBVIOUS, dUDGE, IT IS OBVIOUS TO THE 

2~ ~ROSEI_~;OR, WE ARE NOT PLAYING A G£~,IE HERE, THAT THE ONLY OrqE 

22 ~mO SI~_D REFUTE IT WAS THE DEFENSAI,T. NOW, W~£TH£R YOU DO 

23 IT IN MY NAME OR YOU DO IT IN INNUENDO, ALL OF THIS CHAIN OF 

24 CASES ADDRESSES THAT AND IS TELLING ALL OF US YOU CAN’T DO 

25 
THAT. 

26 NOW WE EITIiER FOLLOW THE LAW OR WE DON’T FOLLOW 

27 
THE LAW, THAT IS REAL SIMPLE. THIS IS NOT SOMETHING SUBTLE 

28 AND TRICKY WHERE WE HAVE GOT TO BE REAL ESOTERIC AND WELL 
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I EDUCATED TO TRY TO FATHOM WHAT THE SUPREME COURT WAS TALKING 

2 ABOUT IN THESE CASES. IT IS IN BLACK AND WHITE. YOU CAN’T 

8 DIRECTLY, INDIRECTLY OR BY INNUENDO COMMENT ON A DEFENDANT 

4 NOT TESTIFYING AND THAT IS WHAT HE IS DOING. 

S THE COURT" WHEN YOU SAY -- WHEN YOU COMMENTED ON THESE 

6 SEVEN SHEETS OF PAPER AND YOU SAY IT IS MORE CONSISTENT WITH 

7 WHAT IT DIDN’T COVER, W~&T WAS DONE AND WHAT WAS NOT DONE. 

8 MR. BARENS" THAT IS -- 

9 THE COURT" &ND YOU SAY THE PROSECUTOR CANNOT COMMENT 

10 IN HIS FINAL ARGUMENT AS TO EXACTLY WHAT YOU DID SAY WiTH 

~O,TENTS AND THE FACT THAT YOU HAD FAILED TO !1 RESPECT TO THE ~’-~ 

12 CO,MMENT ON TP.OSE T~INGS, YOV MEAN TO SAY THAT IS GRIFFIN 

13 ERROR? 

!4 MR. BARENS’ NOT ONLY THAT, IN MY OPINION, BUT FURTHER, 

i5 EVERY -~ME -- 

!6 ~HE COUR’’ l AM TAKING THAT AS At-; INSTANCE, YOU TELL 

17 HE, IS THAT GR]s=J’~ £RROR! 

18 MR. BARENS" 1 AM TAKING THAT, A~_O.’NG WITH EVERYTHING 

19 ELSE, WHILE WE ~RE AT IT, JUDGE. 

¯ ’ t,’ ~" T ON 20 TmE COURT ~ AM GOI~’~" TO DENY YOL,’R ,.~ ] 

21 ~.’R B~RE’~g" THAt4K ’~OU FOR READ;t’;~" -~= AUTHORITIES 

23 OVER THE INSTRUCTIONS. 

2A~ (AT    12"05    P.M.    A RECESS WAS TAKEN UNTIL 

25 1"30 P.M. OF THE SAME DAY.) 

26 

27 

28 
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I SANTA MON;CA, CALIFORNIA; THURSDAY, APRIL 16, 1987; 1"40 P.M. 

2 DEPARTMENT WEST C HON.    LAURENCE    J.    RiTTENBAND, JUDGE 

3 (APPEARANCES AS NOTED ON TITLE PAGE.) 

4 

5 (THE FOLLOWING PROCEEDINGS WERE HELD 

6 IN CHAMBERS WITH ALL PARTIES AND 

7 MEMBERS OF THE PRESS BEING PRESENT.) 

8 THE COURT"    ALL RIGHT.    I W’#S FAMILIAR WITH TH£ VARGAS 

9 C.LS=_ WHICH YOU C~TED ON THE GR/FF}N MOTION,~.~l~- ]                                                                                                  ~n]..~"’~      T. 

10 GET THE CITATION. IT WAS 4i CAL3D.~38? 

11 MR. CH~,ER" c. UST A MOMENT, YOUR HONOR. 

12 MR. WAPNER" IT WAS 41 CAL.APP3D. 

13 MR. BARENS" THE OTHER CASE THAT -- 

14 THE COURT" ~ HAVE A CITATION OF 41 CAL.3D. 

16 THE COURT" ALL RIGHT. I WAS =AMILIAR WITH THE \,’ARGAS 

!7 CzSE. 

18 ANYWAY, 1 PULLED !T OUT AND FOR THE PURPOSES 

!9 0= THE RECORD, SO AS TO SjPPORT THE RULING t MADE, 1 WANT 

20 ~.~’ L4LJ~.~_ THE FOLLOWING A.T PAGE ~*p, CAL APP~m’ ..... , u, THE 

2! F’ROSECUTOR’ S MISCONDUCT. 

23 SUPRA~ 380, U.S. 609, ERROR IS COMMITTED WHENEVER THE 

24 PROSECUTOR OR THE COURT COMMENTS UPON THE DEFENDANT’S 

25 FAILURE TO TESTIFY. HOWEVER, NOT EVERY COMMENT UPON 

26 DEFENDANT’S FAILURE. TO PR_SEN~F        -~ A DEFENSE CONSTITUTES 

27 GRIFF[N ERROR. 

2B "1~ IS WELL ESTABLISHED THAT ALTHOUGH 
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4-2 

¯ I GRIFFIN PROHIBITS REFERENCE TO A DEFENDANT’S FA;LL~RE TO 

2 TAKE THE STAND IN HIS OWN DEFENSE, THAT RULE DOES 

3 NOT EXTEND TO COMMENTS ON THE STATE OF THE EVIDENCE 

4 OR ON THE FAILURE OF THE DEFENSE TO INTRODUCE 

5 MATERIAL EVIDENCE OR TO CALL LOGICAL WITNESSES." 

6 THAT !S C!TING PEOPLE V. BETHEA. 

15 7 

8 

9 

10 

11 

12 

13 

14 

16 

!7 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

28 
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I IN, FOR EXAMPLE, BETHEA, THAT CASE THE PROSECUTOR 

2 MADE A CLOSING ARGUMENT WHICH SUMMARIZES THEtEVIDENCE AGAINST 

8 THE DEFENDANT WHICH COMMENTED    THE STATE OF THE. RECORD 

4 !S THAT THERE HAS BEEN NO EXPLANATION GIVEN FOR THIS, THE 

5 PEOPLE’S EVIDENCE, OF GUILT. 

6 "THE COURT HELD THAT THERE IS ABSOLUTELY 

7 NO REFERENCE TO THE FACT THAT THE DEFENDANT DID NOT 

8 TAKE THE STAND OR H~.S REMARKS WERE SUSCEPTIBLE OF 

9 SUCH INTERPRETATION BT .~,~.~_RENCE OR iNNUENDO." 

!0 NOW, WE GO TO THE iNSTRUCTIONS. 

11 MR. CHIER: DO YO’,J WANT -- 

12 THE COURT: NO, i DON’T WANT ANY CO~’X,~4ENT. 1T IS JUST 

13 WAST!NG MY T_1ME. 

14 MR. WARNER:    COULD 1 dUST PROVIDE THE COURT WITH SOME 

15 OF THE iXS-R,L.:,-IT ~L!’q~ -- 

16 THE COJRT: YES. 

17 t",R. ~,,A:’r,;ER: -- 7-,A~ ’r’OL: REQUESTED W-’EX WE WENT OVER 

!8 THEM THE LAST TIME. 

!9 THE COURT: GiVE ,~ COPY TO MR. SARENS. 

20 MR. WAPNER: D!D YOU TAKE A COPY? 

21 ~’IR. ="~’ S" l PASSFrl THEM BACK TO M~ ~,,,,~_L~"= LER 

22 T~E C OL.~, T : 

23 MR. BARENS: I BEG YOUR PARDON, YOUR HONOR? 

24 THE COURT: ZOELLER? 

25 MR. BARENS: MR. ZOELLER WAS SITTING BETWEEN MYSELF 

26 AND HR. WAPNER AT THE TIME. 

27 THE COURT: ALL RIGHT. 

28 MR. WAPNER: DID YOU GET A COPY OF THAT? 



13142 

I MR.    CH]ER" WAIT A MINUTE. I AM JUST PULLING THEM 

2 OUT OF HERE. 

8 MR. WAPNER" THAT IS THE PEOPLE’S SPECIAL INSTRUCTION. 

4 MR. CHIER" OKAY, I HAVE THAT. 

5 WE NEVER RESOLVED THE EYEW]TNESS ONE THAT YOU 

6 ~UBM1TTED. 

," " H~,I THAT THAT 7 MR. WAPNER ~ THOUL.-HT WE DID RESOLVE T .... . . . 

8 SENTENCE SHOULD BE TAKEN OUT. 

9 MR. CHiER" OKAY. 

10 THE COURT’ THAT ~S WHAT l DID, l TOOK IT OUT. 

!1 MR. C,HfER’ MY P.ECOLLECT[O."~ WAS IT WAS LEFT RANG~NG, 

12 ~UDGE . 

13 MR. WAPNER" DOES THE COURT HAVE A COPY OF THE PEOPLE’S 

14 SPECIAL INSTRUC-flON NUMBER I W1TH THAT SENTENCE REMOVED? 

i5 i 
,’-H~ ,--URT .pc. t HAVE GOT T-’AT 

16 MR. WAPNER’ 2.92 REVISED? 

17 t T~E COURT" YES, YOU ARE 

18 iDENTiFICATION? 

19 MP-" ’" ~ ~’" ’ 
~ 

¯ 

20 THE COURT" YES, I GOT 

2! ME. WAPf’,’ER OKAY. 

23 100, WITH RESPECT TO THE DUTY OF THE dUDGE AND 

24 dURY. 

25 101, INSTRUCTIONS TO BE CONSIDERED AS A WHOLE. 

26 IF AS ] GO THROUGH THEM, IF THERE IS ANY COMMENT, 

27 PLEASE LET ME KNOW. 

28 i02~ STATEMENTS OF COUNSEL, EVIDENCE STRICKEN 
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1 OUT. 

2 1/10, THAT IS FOR THE MASCUL|NE FORM OF THE 

3 PRONOUN INCLUDES ALL PERSONS. 

4 MR. CHIRR" PARDON ME? 

5 THE COURT" 110, THE MASCULINE FORM OF PRONOUN INCLUDES 

6 ALL PERSONS. 

7 200,~,~;RECT AND CIRCUNS~’ ’T~.N I^~,L EVIDENCE. 

..... ~A,~IAL EV]DEK E 8 20~ SLIF~ICIENCY OF CfRmI~S~ ~’~ ~ ¯ 

9 2r’’~ SUFFICIENCY OF CtR~-,~¢TANTIAL~,~ E’;.,I~=~;~=~ 

10 PROVE SPECIFIC INTENT. 

11 ANu     E BLANKS ARE COUNTS 1 AND 11, BECAUSE 

12 APPLIES TO BOTH OF THEN. 

13 205. CONSCIOUSNESS OF GUILT, FALSEHOOD. 

14 THAT, 1 THINK THAT YOU NIGHT WANTED TO PCS:E 

15 O~JECTiO:, TO; ~b ~H~T RIGHT? 

16 ~R. BARENS"    YES. 

17 T~E COLRT"    IN OTHER WORDS, i~ BEFORE TH~S TR1 "_, 

18 DEFENDANT MADE FALSE OR DEL;BERATE O~ MISLEADING STA-EhI£t,TS 

19 CONC~RN]t~~ THE CHARGES 1S TH~,T THE ONE YOd OBJ~.~ ...... ~ _ :. 

20 ~R. BARENS’ ! BELIEVE THAT IS TH£ ONE WE OBJES- 

21 Tr;E CObRT" ALL RIGHT, LET THE RECORD SHOk’ THE 

23 ME. BARENS" AND THAT IS OVERRULED~ I BELIEVE, SIR? 

24 THE COURT" YES. 

25 MR. CHIER" HOW DID YOU KNOW THAT? 

26 THE COURT" CALJIC 211 -- 

27 1    CAN DISPENSE W!TH YOUR REMARKS OR YOU KNOW 

28 YOU GO OUT    THE    DOOR AGAIN. 



13144 

5-4 

1 211,NEITHER ~.IDE IS REQUIRED TO PRODUCE ALL 

2 AVAILABLE EVIDENCE, NOT REQUIRED. 

3 205, UNJ~INEI:5 PERPETRATORS OF THE SAME CR~ME. 

6 4 

6 

7 

8 

9 

I0 

12 

18 
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2! 
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28 
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I 2~13L PRIOR CONSISTENT OR    INCONSISTENT STATEMENTS 

2 AS EVIDENCE. ARE YOU FOLLOWING THAT? 

3 MR. BARENS" YES. 

4 THE COURT" ARE YOU FOLLOWING IT? 

5 MR. BARENS" YES. I HAVE A SUMMARY HERE. 

6 THE COURT" ALL RIGHT. 220. FREDIBILITY OF WITNESS. 

7 ON THE SECOND PAGE, THE COURT HAS XED OUT THE FOUR LAST LINES. 

8 YOU, KNOW. WHAT THEY. AR=?= 

9 MR CHIER" INCN~~ STEN CH:RAC     ’~ . ¯ ~,~1 T TER ~,~, ISSIO~S° 

10 THE COURT" WHAT? 

!I MR. CHIER" THE LAST FOUR LINES? 

12 THE COURT" YES. 

13 MR. CN,]ER" ALL RIGHT. 

14 THE COURT" NO OBJECTION TO THAT. 

15 221, h’~T~c~, .... . .... WI!_L:!,;LL" FA ~=, ~,~]~EPANCIES~.~., ~" 

16 THE TEST!~ONY. 

18 227, SUFFICIENCk OF TESTIFIO:~Y OF ONE WITNESS. 

20 TO _.O~S1DED IN PROV~’~ 1~ .... ..... i~,~j~NTi, ~, 0= EY=~’~ :~,.-.,~ .... ,’,~ 

21 PART AND pLRT OF THE.    , THirD                            ~ l’ ~,, ,,~Zc~    ~.=;,~:=" Z=D~       O’u"’~ . 

23 THIS POINT~ YOUR HONOR? 

24 THE COURT" HAVE YOU GOT A COPY OF IT? 

25 MR. WARNER" I THOUGHT I PROVIDED IT, 

26 MR. 5ARENS" I COULDN’T FIND 1T AT THIS TIME, 

27 MR. WAPNER" I ONLY HAVE ONE RIGHT NOW. 

28 MR. BARENS" WELL~ I WILL HAND IT RIGHT BACK. 
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I THE COURT" ALL RIGHT.    IT GOES, "EYEWITNESS TESTIMONY 

2 HAS BEEN RECEIVED IN THIS TRIAL." THE FOLLOWING LINE AND THE 

8 FIRST WORD OF THE THIRD LINE IS XED OUT. THAT IS WHAT YOU 

4 WANTED ME TO DO. 

5 MR. BARENS" W!TH THE LINE WITH THE WORD "BELIEVABILITY"? 

6 MR. CHIRR" COULD I READ THAT PART OF THE INSTRUCTION, 

7 jUDGE? 

8 THE COURT" YES. 

9 MR. CHIER" "IN DETER~XINING THE WEIGHT TO BE GIVEN 

10 EYEWITNESS IDENTIFICATIOn’; TESTIMONY, YOU SHOULD CONSIDER THE 

!1 BELIEVABILITY OF THE W1TI~ESSES AS WELL AS OTHER ... 

t2 THE COLiRT" NO, NO, NO, NO. "EYEWITNESS TESTIMONY HAS 

13 BEEN RECEIVED IN THIS TRIAL." THE NEXT SENTENCE, HOW DOES 

14 THAT READ? 

15 MR. C~IER’ 1S TH!£ T~E REVISED COPY, FRED? 

16 MR. W,-,,-.~_R ES. 

17 ,v~.,. _,_.,_~:~-..=Nq’~ WE Hz-,= THE COPY THAT IS GOING T:,,~ BE READ 

18 NOW? 

19 MR. WAP,NER" COU~~SEL ASKED TO HAVE THE SEKTENCE THAT 

20 THE COURT HAS TAKEN OUT, STRICKEN. SO WHAT I DID W:-.S, 1 ~’Er"4~ 

21 AND HAD IT RETYPED ~,r~D I HAD THAT SEt~T~NCE TAKEb; OUT. AND 

22 I ~RC;V] ~--£ Z C,qPV 

23 THE COURT" ALL RIGHT. RIGHT HERE, THE ONE YOU TOOK 

24 OUT WAS THE SENTENCE FOLLOWING THE STANDARD INSTRUCTION? 

25 MR. CHIRR" WOULD YOU READ IT? 

26 THE COURT" I HAVE NOT GOT IT.    I HAVE XED IT OUT. 

27 I CAN’T READ IT. 

28 MR. CHIER"    WOULD YOU READ THE INSTRUCTION? 
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I THE COURT"     "EYEWITNESS TESTIMONY HAS BEEN RECEIVED IN 

THIS    TRIAL IN DETERMINING THE WEIGHT TO BE GIVEN EYEWI ~    ESS 

8 TESTIMONY, YOU SHOULD CONSIDER THE BELIEVABILITY OF THE 

4 EYEWITNESS AS WELL AS ALL OTHER FACTORS WHICH BEAR UPON THE 

5 
ACCURAC~ OFTHE WITNESS’S |DENTIFICATION OF" AND THEN IT IS 

~<ED OUT ,AND THEN "RON LEVIN." 

7 ALL RIGHT.     THEN IT READS "THE WITNESS’S 

8 !DE~;TIFICATION OF RON LEVIN ..." AND THEN IT GOES 

"i!,~ - ~’ OF .... 9 ,~.LbD=D BUT NOT LIt41TFD T ANY THE FOLLOW]N,: :~ .... ]T’~ 

10 
OF -~u= WITNESS TO ,qBSERVE THE PERSON, STRESS IF ANv Tn WHI~H 

-~F, .... WIT~EcS, _ WAS SUB,JECTED AT THE T!M=~ OF THE OBSERVA.T:O:.,, T~F._ 
!! 

12 WIT~ESS:S ABILITY FOLLOWING THE OBSERVATION TO PROVIDE 

13 DESCRIPTION OF THE PERSON HE OR SHE ..." AND THE ~’HE OR SHE" 

14 IS AN !NTERLINE.AT!ON.    ARE YOU FOLLOWING THIS? 

,~ t4~-:. CHEEP,," ’fES. 

:7 

18 

:9 

20 

23 

24 

25 

26 

27 

28 
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1 THE COURT: "THE EXTENT TO WHICH THE PERSON EITHER FITS 

2 OR DOES NOT FIT THE DESCRIPTION OF THE PERSON PREVIOUSLY GIVEN 

3 BY THE WITNESS." 

4 THE NEXT LINE, I HAVE XED OUT.     I CAN’T READ IT. 

5 COULD YOU READ IT THERE? 

6 MR. CHIER:    IT SAYS -- THE ONE HERE SAYS, "CROSS RACIAL 

7 OR ETHNIC NATURE OF --" 

8 THE COURT: THAT’S RIGHT. 

9 MR. CHEER: THAT 1S NOT BEING GIVEN? 

10 THE COURT: THERE IS NO REASON FOR IT. 

11 MR. WAPNER: WELL~ WE WILL ASK THE COURT TO LEAVE THAT 

12 IN, TO THE EXTENT THAT CERTAINLY MR. LOPEZ, IS MEXICAN-AMERICAN 

13 HE IS MEXICAN-AMERICAN/LATINO. I DON’T THINK IT IS GOING TO 

14 BE A BIG FACTOR IN THIS INSTRUCTION BECAUSE I THINK THAT -- 

15 WELL, THE JURY 1S ENTITLED TO CONSIDER IT. 

16 MR. BARENS: WE AGREE TO THAT. 

!7 T~E COURT: IT 1S DONE. 30 YOU WANT IT 

18 MR. BARENS: WE WILL LEAVE IT IN. 

19 MR. WAPNER" ALSO, CAN .... ,~= CO~R~ GO BACK TO THE BEGINNING 

20 WHERE IT SAYS "OTHER FACTORS" OR WHATEVER ABOUT THE ACCURACY 

21 OF THE W]TNESS’S ]5ENTIFJCAT]Ofi;. 

22 l T~i:,~t ThAT YO;J DOIi’T HAVE TO PUT RON ~EV~:; OR 

23 ANYONE IN. IT SHOULD BE JUST IDENTIFICATION. 

24 BECAUSE THE WAY THE COURT SAYS ~T, BEARING ON THEIR 

25 
IDENTIFICATION, IT DOESN’T NEED TO BE -- WHO ELSE COULD IT 

26 BE? 

27 
MR. CHIER"    WELL, IT IS THE ONLY INSTANCE -- 

2B THE COURT"    WHO ELSE COULD IT BE? 
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I MR. WAPNER" I DON’T KNOW WHO IT WAS THAT THEY SAW. BUT 

2 IT WAS NOT RON LEVIN. 

8 MR. BARENS" WE DISAGREE. 

4 MR. WAPNER" THAT IS THE CONCERN I HAVE IN THE LANGUAGE 

5 THE WAY IT IS. 

6 MR. BARENS" WELL, I THINK THE JUDGE WAS RIGHT THE FIRST 

7 TIME. 

8 THE COURT" WELL, "UPON THE ACCURACY OF THE WITNESS’S 

9 ALLEGED iDENTiFICATION OF RON LEV1N"? 

10 MR CHEER"    iT ~S AN ~F~=~]FICATION     iT IS NOT 

11 MR. WARNER" 1T DOES NOT HAVE TO BE GIVEN. 

12 IT CAN~ BE THE "ACCURACY OF THE WI~=SS’, ~ S 

13 IDENTIFICATION." IT DOESN’T HAVE TO SAY OF ANYBODY. 

14 MR. BARENS" BUT ] THINK YOUR HONOR MAKES THE POINT THAT 

.. ~                c~, N PX~’-?~G~" ~, 15 ~E’~ O.~Lr’ iDENTiFIED THE PEP. SON ~HAT THE’f ~ ] THE 

16 W~O WE Kr~OW TO BE NAMED RON LEVIN. 

17 T~E ~t..~,RT     WELL, ~ I    ~.Y t~OT. ~F T~E GUv IS ~E~D, 

18 CAN’T MAKE AN IDENTIFICATION. THAT IMPLIES THAT THEY 

19 ~u_~,~ ]FIED ’~VBE THERE t~ SOMETHING TO WdAT ~ 

20 MR. CH]ER"    WELL, ~T IS CERTAINLY NOT AN ALLEGED 

2! iD_ ,~ ]cjCATjON AFTER TEN ~ ’~’¢ AND A POLYGRAPH AND 

23 COULD MATCH UP, WAS THE BLACK AND WHITES AND THE PICTURE OF 

24 THE GUY WE KNOW TO BE CALLED RON LEVIN. 

25 MR. WAPNER"    WHAT [ AM SAYING IS, ! DON’T WANT THE COURT 

26 TO PUT THE LANGUAGE IN THERE THAT WOULD SUGGEST TO THEM BY 

27 
THE LANGUAGE THAT THEY ARE IDENTIFYING ANYTHING. 

28 THE COURT" WELL, LATER ON I HAVE GIVEN INSTRUCTIONS, 
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I FORMULA    INSTRUCTIONS ON THEIR THEORY OF    THE CASE. I    GAVE YOU 

2 A COPY OF IT. 

8 MR. CHIER" THAT IS NOT THE ONE THAT WE ASKED FOR. 

4 THE COURT" WELL, T~AT IS THE ONE YOU ARE GOING TO GET° 

S MR. BARENS" WE WOULD LIKE TO GO BACK YOUR HONOR TO -- 

6 THE COURT" WE WILL COME TO THAT ONE. 

¯ !HA~ WE HA 
7 MR. BARENS BECAUSe- YO~JR HONOR, I THOUGHT -~    -’ D 

8 A,N UNDERSTANDING ON THIS _~$7 THURSDAY THAT 

9 THE COURT" WE HAVE ,Aid UNDERSTANDING. ] AM PUTT1NG 1T 

10 IN, LET’S DISCUSS IT WHEN WE COME TO IT. 

11 MR. BARENS" ALL RIGHT, YOUR HONOR. 

12 Tr~E r,~, ,r~ ¯ . v,~ ALL RIGHT I WILL PUT IN THE WORD 

13 MR. CHIER" YOUR HONOR, IT IS NOT ALLEGED. THE 

14 IDENTIFICATION -- 

15 ~.: CC, LRT" "ALLE~E~, l~ 1F1CATION OF RON 

~6 OKAY? 

!7 51R. _tHiEP," iT iS N¢,~ A~,, ALLEGED -- 

18 THE COURT" 1 AM SAYING IT IS ALLEGED. THEY ADMITTED -- 

19 D0 YOU ~t,llT THAT THERE IS AN iDENTIFICATION? 

20 MR. WAPNER THEY I’’=~’-~ FIED SOMEBODY, SURE IT WAS 

2! ’,~,~ RO~, hEVIN 

22 

24 

25 

! 

26 

27 

2~ 



13151 

I MR. WAPNER" RIGHT. I DON’T THINK ANYBODY NEEDS TO 

2 BE IN THERE. 

8 THE COURT"    WELL, ! AM GOING TO PUT IN THERE, "THE 

4 WITNESSES’ ALLEGED IDENTIFICATION OF RON LEVIN -- THE OPPORTUNIT 

5 OF THE WITNESS TO OBSERVE THE PERSON." 

6 WHAT ELSE? 

7 "THE WITNESS’ ABIL1TY FOLLOWING THE 

8 O2, SERVATION TO DESC. RtBE THE PERSON HE OR SHE SAW, 

9 THE EXTENT TO WH I CH THE PERSON E I TH:2R F 1TS OR 

10 ~,0,_,~ NOT FIT IH~ DESL:RTPTION OF "~= PERSON BY 

!1 HIM." 

12 DO YOU WANT THE NEXT ONE !N ABOUT THE CROSS- 

13 SECT:ION? 

!4 MR. BARENS" YES, YOUR HONOR. 

I~ THE C~’’’RT" ~    , L Pdl ~ L~L, ,ALL R!:~T, IF YOU ~,~L"T iT, , WT - 1- 

16 ] N. 

17 .~x. ~’~..~,~;,;FR T~Lt~~" T’OU, YOUR H’-’ ~ 

18 TH~ COURT" READ IT TO ME. 

19 ~4R. "A~’V~’ ~XER" (RELDT~C-’) 

20 ’ ~-~- CROSS-RACI,~L     " 

21 ~H= r"~"~T’ WAiT ~ t,’,I:,:UT~     CRO£S-~,L.::~AL, "YES 

22 !",R. ,’,,:-,F:’,.ER’ (RE - ~’.G’ 

28 "OR ETHN!C NATURE OF THE IDENT!FICATION." 

24 THE COURT" ETHNIC WHAT? 

25 MR. WAPNER" "NATURE OF THE IDENTIFICATION." 

26 THE COURT" ALL R:IGHT, THE NEXT ONE, THE WITNESS’ 

27 " 
CAPACITY TO HAKE AN !DENTIF!CATION. 

28 MR.. BARENS" WHAT NUMBER ARE YOU ON, YOUR HONOR? 
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1 THE COURT" THE NEXT PAGE, THE SECOND PAGE -- NO, WAIT 

2 A MINUTE NOW. 

8 "THE WITNESS’ CAPACITY TO MAKE AN 

4 ] DENT l F I CAT I ON. " 

5 IS THERE A SECOND PAGE? 

6 MR. WAPNER" YES.    YOU HAVE IT? 

7 THE C~uRT YES, I HAVE GOT IT 

8 "E’YIDENCE RELATED TO THE WITr4ESS’ 

,L~LN, iFY    HER PEOPLE PRESENT A.T THE 9 AB i L1T~ TO ~ .... T OT 

!0 T!ME OF T~E .ALLEGED SIGHTING OF THE PERSOX WHO 

11 WAS THE SUBJECT OF THE IDENTIFICATION. WHETHER 

~ THE WITNESS" -- 

18 WELL, THE REST OF THAT PAGE, EXCEPT THE TH)RD 

14 FROM ~ ~ ~H~ BOTTOM, "WHETHER THE WITNESS’ IDENTiFiCATiON WAS 

~5 ~HE, PRODUC~ 0F H’, S C:R HER                                                   L,~’ ~’ RECOLL~r~I~, 0’~"~         -- 

!6 RE£OLLECT~ON IS SPELLED WROXG F. ERE. 

~7 T~E NEXT ~’E IS 251, MC:-i’v’E ~;D -=z- GOES IN 

18 AS I RECALL, THE TtME WE TOuK ~ ! UP, BOTH OF YOU AGREED UPON 

~o 
THE ]NS~RUCT~X ] Wlt L GIVF 1T £q HA’,’f’’r" BE= ....... EED UPON 

20 ] t4ADE A CHECK ON THOSE AS REQ~:STE3 IF ~Y THE 

E ~u,,~ ~T ~.t ~,~’~ PEOP ¯ 1F ........ S                              .,_        R:q:.~ ~_._~=q~ B? , HL 

23 NOW 260 IS "DEFENDANT NOT TESTtFYJNG, NO JNFERENCE 

24 OF GUILT MAY BE DRAWN." 

25 261, "DEFENDANT MAY RELY ON THE STATE OF THE 

~ EV] DENCE . " 

27 CONFESS!ON AND ADMISSION DEFINED. 

~ 27] 4DMISS!ON DEFINED. 
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I MR. CH]ER" YOUR HONOR, THERE SHOULD BE AN INSTRUCTION 

2 !N HERE THAT AN ADMISSION CAN BE ORAL OR WRITTEN.     I DON’T 

8 TH I NK -- 

4 THE COURT" NO, I AM NOT GOING TO GIVE IT. YOU HAVE 

H~V~ MARKED IT REFUSED DOWN HERE 5 GOT !T AND !    ~’ = ¯ 

6 MR. CHIRR"    WE ARE NOT ASKING FOR AN INSTRUCTION THAT 

7 WRITE~q ADM~ISSIONS BE VIEWED WITH THE SAME CAUTION AS AN ORAL 

8. -,,~D~I~c~ON,,, _._. BUT THAT A WRITTEN ADMISSION IS THE SAME AS AN 

9 ORAL. ADMISSION, AND I WA!qT TO BE REAL C~AR THAT I A~’, SAY~,~G 

!0 THPT A,~ ADMISS!ON, WITHOUT DEALIbqG WITH THE MATTER OF THE 

11 CAUTIOb;ARY ASPECT, Arl ADb’,ISSlON MAY BE ORAL OR WRITTEN, AND 

12 THAT THE JURY SHOULD -- THEY CANNOT CONSCIENT]OUSLY APPLY 

13 THE CORPUS DEL]CT! RULE. 

15 

16 

18 

19 

20 

2~ 

23 

25 

27 
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I THE COURT: DO YOU HAVE ANY OBJECTION TO THAT? 

2 MR. WAPNER: WELL, ] WANT TO KNOW WHAT IT JS THAT THLY 

3 ARE PROPOSING EXACTLY. 

4 MR. CHIER: CLEARLY, THE SEVEN PAGES ARE. 

5 MR. WAPNER: ~ KNOW WHAT YOU ARE REFERRING TO, COUNSEL. 

6 THE COURT" WHAT DO YOU MEAN THE SEVEN -- 

7 ] AM GIV!NG THE CALJIC INSTRUCTION, "ADMISSION 

8 DEFINED," 1S THERE ANY OBdECTiON TO THAT tNSTRUCTION AS IT 

9 IS PRINTED? 

!0 ~R. CH1ER: 270? 

11 THE COURT: 2 

12 MR. CHEER: ! DON’T HAVE THAT ONE HERE. 

13 THE COURT: ADMISSION DEFINED. 

14 MR. WAPNER: YOU dUST WANTED TO ADD A SENIENCE IN THAT? 

15 ~R. C~ER: NO. 

!6 "AN ADmiSSION IS A STATEMENT, ORAL OR 

!7 WR~T~t’4,, !4ADE 5’~’ T~E DEFEt,;DANT OTHER THAN AT 

18 TRIAL." 

19 MR. BARENS: J:.~ST ADD THE TWO WORDS "ORAL OR WRITTEN~’. 

20 MR. WAPNER: ! DON’T ~AVE ANY OBJECTION TO THAT. 

2! MR. BARENS: COLLD ’~’¢;Li~ HONOR AMEND THAT, S1R? lT 

23 THE COURT: PARDON ME? 

24 MR. CH!ER: AND THE CAVEAT IS LIMITED TO ORAL S]ATEMEN!S, 

25 AS YOU W!LL NOTICE AT THE BOTTOM L~NE, YOUR HONOR. 

26 MR. BARENS: JUST AT THE TOP LINE AFTER THE WORD 

27 ’~STATEMENT," IF YOU WOULD INSERT THE WORDS "ORAL OR WRITTEN." 

2B THE COURT:    ALL R!GHT. 
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I MR. BARENS" THANK YOU, S JR. 

2 THE COURT" AND YOU AGREE TO THAT BEING GIVEN? 

3 MR. WAPNER" YES. 

4 MR. BARENS" YES, YOUR HONOR. 

5 THE COURT" ALL RIGHT, GIVEN AS MODIFIED. 

B ALL RIGHT 272, CORPUS DELICT] MUST BE PROVED 

7 INDEPE.Nr’=~ ~ ,SS ~.~,x: OF ADM’~    10~4 OR CONFESSION. ALL RIGHT? 

8 MR...~HIFR’_ d~CT~ A MOMENT, YOUR HONOR. THIS SHOULD 

9 BE MODiFiED, ’,OUR HONOR. 

10 "rilE, , ,~rOURT" ~N, ~’HAT RESPECT? 

11 MR. CHIER" WHERE IT SAYS "NO PERSON," IT SHOULD BE 

12 MODe, FlED TO REFLECT THAT IT CAN BE AN ORAL OR WRITTEN 

13 ADMISSION BECAUSE HE SEVEN PAGES ARE IN THE NATURE OF A 

14 WRITTEN ADMISSION, YOUR HONOR. 

15 THE COL.~R- , ’-~, IHAT IN THERE,, " .... ~’~-’ " 

16 tVR. CH ~ =’-=" ~ K’d:OW, BUT THIq~ CORPUS THING SHOULD ALSO 

17 RE~LECT 1-, 1 ~E~.~£’, . 

18 THE COURT" WELL, ADMISSION OR CONFESSION, ADMISSION 

19 It,,CLUDES ,- ~,,’~!-TE,, 0~, .... ST ...... _,R,,L      ATEMENT 

20 MR. WAFNER" 1 "HINK ONCE IS ENOUGH. 

21 ~’~E,, COUR-" -~z- ~S ALL. 

22 AS 1 m,~-~E "],’T - T. 

23 MR. CHIER" JUST FOR CONSISTENCY, YOUR HONOR. 

24 THE COURT"    "EXPERT TESTIMONY," BOTH S~DES AGREE TO 

25 THAT. 

2B i HAVE, FIOWEVER, CROSSED OUT THE THIRD PARAGRAPH 

27 
BECAUSE THAT ~S NOT APPLICABLE. THERE HASN’T BEEN ANY 

28 CONFL J CT. 
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I ALL RIGHT, 281. OPINION TESTIMONY OF A LAY 

2 WITNESS. ! CROSSED OUT THAT PART IN THE BRACKET. 

8 ALLRIGHT, 282 IS HYPOTHETICAL QUESTIONS. 

4 290, PRESUMPTJON OF INNOCENCE. 

5 THE DEFENDANT OBJECTS TO THAT, J SUPPOSE? 

6 ;S A JOKE. 

7 THE NEXT IS YOL~, COt~TENTION, f GAVE YOU A 

8 ¢~ IT" "TH= ~FE~,~DA~’4T C{}r4TFPdDS THAT RON I EV]N WAS ,~L__; 

9 AT i EAST IN SEP~=~/~ER OF 19S(; 

10 

11 

12 

13 

14 

~5 

16 

17 

19 

20 

2~ 

22 

23 

24 

25 

26 

27 

28 
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I MR. CHIER" JUST A MOMENT, YOUR HONOR. i AM RETRIEVTNG 

2 THAT ONE. THAT IS THE SPECIAL ~NSTRUCTION YOUR HONOR REFUSED? 

3 THE COURT" YES. 

4 MR. CH]ER" i W]SH YOU WOULD NOT REFER TO IT AS OUR 

S REQUEST. THIS IS NOT ANYTHING LIKE OUR REQUEST. 

6 THE COURT" IF IT IS NOT YOUR REQUEST, THEN ! WON’T 

7 GIVE IT ~ ’~N    ALL R~’ ~ 

8 ~ XR. 5ARENS" NO, YOUR HONOR, PLEASE. 

9 Tree C"URT H~ ~£1D HE DOEC~’T ~:NT THAT 
INqTRLiCTi’~N 

.... ~ ~ AT ~ - , 

12 THE COURT" WHAT IS HE SAYING ABCL~T THIS WHICH IS NOT 

!3 CORRECT? 

14 t4R. SARENS" HE IS SAYING, SiR, THAT LAST THURSDAY 

. ~ .-.N~ WHAT Y0 AKE NOW READING 

17 NOT .... ;’,’E DI S~’UCCED 

18 ~HE COURT" ALL RIGHT, ] WlLL GI’~E IT AS m~,u FLED. 

I9 t.’R. 2~q.Et.4S"    SIR, 1F ~O’J WILL r.=~L=~ qlR, ~ m~’DUGP~~ 

".~, A *k, AGREFM~t~T ~.qT T~:~~ ~ q TO THE LANGU#~L-E 20 WE H~u RE C~ED ~ 

23 YOU DON’T WANT IT THAT WAY~ ! WON’T GIVE IT THEN. 

24 MR. BARENS" SIR, 1 DON’T BELIEVE THOSE SHOULD BE THE 

25 ONLY TWO CHOICES. 

26 THE COURT" 1 SAID" "THE DEFENDANT CONTENDS THAT RON 

27 LEViN WAS AL~VE~ AT LEAST IN SEPTEMBER~ ~986 AND WAS ALLEGEDLY 

28 SEEN IN TUCSON, ARIZONA. IF YOU HAVE A REASONABLE DOUBT 
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I THAT RON LEV]N IS DEAD, YOU MUST RESOLVE THAT DOUBT IN THE 

2 DEFENDANT’S FAVOR AND FIND HTM NOT GUILTY." 

3 TELL ME WHAT :IS WRONG WITH THAT. 

4 MR. BARENS" SIR, ~F I COULD JUST HAVE A MOMENT iO 

5 RETRIEVE THE PROPOSAL WE MADE, ] COULD DISCUSS IT MORE 

~ LY 6 IN ~LLIGENT , 

7 THE COURT" GO AHEAD. 

8 

9 

!0 

13 

14 

15 

t6 

17 

18 

19 

2O 

2! 

23 

24 

25 

26 

27 

28 
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18 I MR. CHIRR: THIS IS THE ONE THAT WE AGREED UPON AND THE 

2 JUDGE CONTRIBUTED A MODIFICATION. 

3 MR. BARENS: YOUR HONOR, YOU RECALL THAT THE INSTRUCTION 

4 WE SUBMITTED, YOU GAVE US LANGUAGE FOR IT. WE HAD WRITTEN 

5 IT OUT AND -- 

6 THE COURT: WELL, I DON’T LIKE THE WAY YOU WROTE IT OUT. 

7 MR. BARENS:    I WROTE UP THE WORDS YOU GAVE ME, SIR. 

8 THE COL!RT: DIDN’T YOU TELL ME THAT YOU WA!~TED THE 

9 INSTRL~CT!ON, 1F THEY H~\iE A REASONABLE DOUBT THAT ~E W~S DEAD 

~0 AND HAD BEEN SEEN -- 

11 MR. CHIER: NOT dUST AN INSTRUCTION BUT -- 

12 MR. BARENS: THE SENTENCE -- [ HAVE IT HERE END THE RECOR£ 

13 WILL REFLECT FROM LAST WEEK THAT -- 

14 THE COURT: WELL~ YOU READ IT INTO THE RECORD THE WAY 

16 MR.    B~RENS THE L~i~ ..... .~    I H~ ! [ UNDERSTSGD, ._ WE -zD                    ,~     L 

~7 ~}~EEb UPO’. WAS AS FOLLOWS: 

18 "THE DEFENDANT --" 

~9 AND ~XERE WERE TWO PAR~GRA?HS PRECEDING i-, AS 

20 WELL THAT H~D BEEN ~GqEE3 UPON IN CHAMBERS. 

2~ ~E COURT: LET’S SEE THAT. 

23 THE COURT: WHAT ARE TttE TWO PARAGRAPHS? 

24 MR. BARENS: ACTUALLY, IT STARTED HERE, SIR (INDICATING). 

25 MR. CH]ER: I GAVE YOU THAT REVISED ONE, FRED. 

26 THE COURT: ALL RIGHT. I WAS NOT GOING TO -- 

27 MR. BARENS: WE HAD DONE THIS ENTIRE PAGE. AND THESE 

28 WORDS STARTING WITH THIS, IF YOU LOOK AT THE TRANSCRIPT OF 
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1 THE LANGUAGE -- 

2 THE COURT" I DON’T HAVE TO MENTION THE NAMES OF 

8 WITNESSES. 

4 MR. BARENS" BUT SIR, WE DISCUSSED THAT IN CHAMB,:.RS AND -- 

5 THE COURT" I DON’T WANT TO GIVE IT THAT WAY. THE 

6 DEFENDANT CONTENDS THAT RON LEVIN WAS ALIVE AT LEAST IN 

7 ~qFPTEMBER_ OF io86_ At’,,’~’_., WAS ALLEGEDLY SEEN ~N., TUCSON, ARIZONA? 

.... ~ IS T~E TEST] ....... Y 

9 JF YOU HAVE A REASONABLE DOUBT THAT RON LEVIN IS 

10 ~ OU Ufi~ 2E ~’~:-’, Y M    ~ " SOLVE T~AT ~UBT IN THE DEFENDANT’S FAVOR AND 

11 FIND HIM NOT GUILTy? 

12 MR BARENS"    YOU RECA~ ’ THAT 

18 THE COURT" WHAT IS WRONG WITH THAT? 

~.~,,~,~ SIR, YOUR HONOR WILL RECALL THAT -- 

15 T~E rn_~-, i ’’,’ 
~ 

, .... ., n .... 

!6 iNS~RUCT~~’~,_,~, 

17 ’,~ ~AD , c. ~ , V~ ~.R. ~ .        E’,;~ £~jE : THE       ~.~ ANC"~E. ~.~.~ TH.~ ~’~=         ~£b                                    .~’s 

18 UPON WAS -- 

!9 THE LU~’..,’~q’’~T" ] D~DN T.     ’ AGREE UPON AI~YTHING. 

20 MR. .... ~ ..... IF YOU LOOK AT THF~ R=~n=~,.RD, WE HAD 

21 CAREFULLY -- 

22 T~E C¢’~=T’ ~_Z £!G~T. T~Er~ l RELfi.:,SIDERE3. Z 

23 CARE. THIS 1S THE INSTRUCTION THAT I HAVE. 

24 MR. CHIER" BUT WE ARGUED THIS TO THE dURY. 

25 MR. BARENS" I WILL TELL YOU THE PROBLEM I HAVE. 

26 YOU WOULD dUST LET ME PLEASE MAKE THE RECORD CLEAR, WHEN 

27 PREPARED MY CLOSING ARGUMENT, YOU WILL RECALL THAT I READ TO 

28 THE JURY THE INSTRUCTION THAT WE HAD DONE HERE LAST THURSDAY. 
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I THE COURT" WHAT DID YOU TELL THEM? 

2 MR. BARENS" WHAT DID I READ THEM? I SAID TO THEM, THE 

3 EXACT LANGUAGE. THE LANGUAGE WAS THAT THE DEFENDANT WAS 

4 ENTITLED TO A VERDICT OF NOT GUILTY AFTER A CONSIDERATION OF 

B ALL OF THE TESTIMONY OF CARMEN CANCHOLA AND CHINO LOPEZ, IF 

6 TtdERE ARISES IN YOUR MIND A REASONABLE DOUBT THAT THE ALLEGED 

7 VICTIM~ RON LEVIN, IS IN FACT DEAD. 

8 THE COURT DO YOU HAVE ANv O~ECT~ON TO THE ~’= T~AT 

9 l HA’,’E DRAFTED? 

!0 MR. WAPNER"    ] DON’T HAVE zNY OBdECTiON TO EITHER 

!! OF THESE. NO, I DO~’T HAVE ANY OBJECTION TO THE ONE YOU 

12 DRAFTED. 

13 THE COURT" LET’S SEE THAT ONE. 

!4 MR. BARENS"    I WANT TO SUBMIT FOR THE RECORD THAT -- 

!6 Y)L~ SLY. TWO DEFENSES WITNESSES. 

18 h~O ~AVE 1ESTIF]E~ TO HAVING SEEN THE ALLEGED V~CTIM, R,ON LEV]N 

!9 ALIVE IN Tur~r’X, £RIZ~NA IN TH~ ~ONT~ OF qEPTEMBER, 

- ~’ ~.~ i RED T~q PROVF EEYOr4D A 
20 T~ ~:,4DZ.r’4T iS NOT ~E~ 

21 RLL.~’?.t~ASL= DC;J~- ] DON’T WANT .... 

23 THE COURT" I WON’T GIVE IT THAT WAY. 

24 MR. CH]ER" BUT YOUR HONOR, WE ARE ENTITLED UNDER SEARS -- 

25 THE COURT" I WILL GIVE THE INSTRUCTION THE WAY I GIVE 

26 1T. 

27 MR. BARENS" SIR, MAY I JUST 

28 THE COURT" LOOK, I ~ON’T GIVE THE INSTRUCTION THE WAY 
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i YOU HAVE IT. 

2 MR. BARENS" COULD I JUST MAKE ONE OTHER COMMENT, SIR? 

3 YOU WILL RECALL LAST THURSDAY WE HAD CONSIDERABLE DISCUSSION 

4 AND YOUR HONOR PULLED DOWN FROM THE SHELF THE CASES THAT 

S THE COURT" LET’S TALK ABOUT WHAT WE ARE DOING NOW. 

6 MR. BARENS" BUT, WE RELIED ON WHAT YOU SAID, SIR. 

7 THE COURT" ALL RIGHT.    ~ AFt G!V]NG T~= iNSTRUCT]0N 

8 TH~ ~OR~ T~A~ YOU ," ,T. 

9 ~’4~ BA~£LS’ ~ - ’ RELIED Or4 WHAT ~OU -- 

i0 THE COURT" I At4 G]’V1NG IT SUBSTANT!ALLY ~N THAT FORM. 

11 1 WILL READ IT TO YOU 

~H~ ~,~FENDANT CONTENDS THAT RON LEV]N 

13 WAS ALIVE, AT LEAST IN SEPTEMBER, 1986 AND WAS 

14 ALLEGEDLY SEEN IN TUCSON, ARIZONA. IF YOU HAVE A 

: _,,c , LE n~_,b, -XAT R,n’,q LEVlN DE 5 R::~ON~ .... 
~ 

- IS AD, YOU MUST 

16 RESOLVE THAT ?OUB~ IN ~HE DEFENDANT’S FAVOR AND 

17 F~ND H~~ .... " ’ ; 4bT ¢:,~] L-Y. 

18 

19 

20 

2~ 

23 

24 

25 

26 

27 

28 
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I MR. BARENS"     SIR, AT A CRITICAL POINT IN THE TRIAL, I 

2 SUBSTANTIALLY RELIED-- 

3 THE COURT" LET’S GET ON. 300, FINE, PRINCIPAL DEFINED. 

4 ALL RIGHT. I HAVE CROSSED OUT "OR ATTEMPTED TO" THAT IS, 

5 "ATTEMPTED TO COMMIT," 

6 ANY OBJECTION TO 300? 

i"~x. WAPNER NO. 

8 TH= ¢’OURT" ALL R~GHT    30~ AIDING .AND ABETTING 

9 310, ACCOt,I~ ]CE DEFINED AND -- 

I0 t4R, CHIER" NO,    TH~S WAS WITHDRAWN,    WE HAD A LONG 

1! D]qCU9q~ ABOUT 

12 MR. WAPNER" WE ARE AGREEING NOT TO GIVE THOSE. BUT 

13 I SAID ON THURSDAY OR WHENEVER IT WAS WE DISCUSSED THE 

14 INSTRUCTIONS, THAT ~ WOULD ONLY AGREE TO DO THAT WITH THE 

!6 W~IC~ qTL~T AT 3i0 At;D ~’- THROUGH 31q .... ........ ~,N~ DEAL WI ~H 

17 ~-~,~’-~]F=~ - - ........ T~ST~ .... ~’¢ T~ZT IS, T~AT IT WOULD NOT BE ~=~ I VEN         -- 

18 THE COURT" WHO AM ~ REFERRING TO AS THE ACCOMPLICE? 

20 THE COUkT’ EXACTLY, DEAN KARNY. HE ]S SUPPOSED TO HAVE 

....... ~ .     WHY DO YCJ OBJECT T0 AN 

23 MR. WAPNER" I DON’T OBdECT TO ANY OF IT. ] REQUESTED 

24 THESE INSTRUCTIONS, 

25 THE COURT"    WHAT IS WRONG WITH THEM THEN? 

26 MR.    WARNER’ ~ ’     "      I DON’T THINK THERE IS ANYTHING WRONG WITH 

27 THE INSTRUCTIONS. THERE WAS A WHOLE BI6 TO-DO ABOUT THE FACT 

28 THAT THEY DIDN’T WANT THE INSTRUCTION 6]VEN. IF THEY DON’T 
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I WANT THEM GIVEN, THEN I DON’T HAVE ANY OBJECTION IF THEY ARE 

2 NOT G I VEN. 

3 THEY ARE GIVEN BASICALLY, TO PROTECT A DEFENDANT~ 

4 SO THAT THERE IS A CAUTIONARY INSTRUCTION ON HOW YOU 

5 ACCOMPLICE TESTIMONY. 

6 MR. BARENS" YOUR HONOR -- 

7 THE CO~ RT" THE ACCOt’~P’ ~rE D.}ESN’-" .... ~ REFER TO P]TTMAN, 

8 DOES I T? 

9 MR. WAPNER" SORRY? 

10 THE COURT’ THE ACCOMPLICE RE=ERS TO PITTMAN? 

1! MR. WAPNER" NO. 

12 TH~ COURT" THE ALCOMPLiCF REFERS TO -" = DEF ? 

13 MR. WAPNER" NO. 

!4 THE COURT" WHO DOES 1T RE;ER TO? 

!5 ,~,IR. WAPNER" 1- ONLY ~,E--:Z::_: .... KA-ENY. 

16 THE COURT" AL RIGHT.    KA.-,-,Y SAIL; HE HAD r,~RT~C1PATED. 

17 ~-S FEL- ~-L:~LTY, HE PART]CIFL---£ [% -HE OFFEXSE, THA.T P,A.KES 

18 HIM .AN ACCOMPLICE, DOESN’T IT? 

20 THE COURT" ]T FITS T~E DE=’NITIOt; OF ACCOMPLICE, DOESN’T 

23 MR. BARENS" WE HAD THIS DISCUSSION LAST THURSDAY. YOUR 

24 HONOR SAID THAT HE WOULD NOT GIVE THESE INSTRUCTIONS LAST 

25 THURSDAY, SO LONG AS MR. HUNT GAVE A PERSONAL WAIVER. HE IS 

26 HERE TO GIVE THE WAIVER. 

27 I DIDN’T ARGUE THESE INSTRUCTIONS IN MY ARGUMENT, 

28 ~N RELIANCE UPON THE COURT’S ADVICE. 
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1 THE COURT" YOU DONtT WANT ANYTHING ON ACCOMPLICE? 

2 MR.    BARENS" NO. THAT IS THE SAME THING WE AGREED TO 

3 LAST THURSDAY. 

4 THE    COURT" ALL RIGHT. tT    IS ALL RIGHT WITH ME. IS 

5 tT ,ALL    RIGHT WITH THE PEOPLE? 

6 MR. WAPNER" IT 1S    FINE    WiTH    MEp        PROVIDED    THAT    THERE 

8 ~.’.~ ~"REr,,S" MR HUNT ]q PREP,:,RED TO EXECUTE THE WAIVE 

9 R i GHT 

10 THE COURT" ALL RIGHT. ON THE,,,._’=CORD’~. 

12 THE COURT ALL KIGHT. 

18 314, 318. 

14 DO YOU WANT THAT FORMULA INSTRUCTION OUTp TOO~ 

!6 .... ~;OT -~E, ’~.~T"’~Sq, ,~ _ DEAN KARNY ~-’q_. AN ACCOtqD’~_,iCE AS DEFINED -- 

18 PRECEDING ONES ARE GO1NG OUT. 

20 L;.CTUALLY,, | DON~- S£E WM; "TOJ NEED THE DEFENLt’.ANT~S 

23 WE’LL HAVE IT DONE. 

24 THE ONLY TIME I INSISTED UPON A PERSONAL WAIVER 

25 P, AD TO DO WITH THE FAILURE TO TAKE THE STAND AND TESTIFY. 

26 ALL RIGHT. 331 -- 

27 MR. BARENS" I DON~T THINK IT IS A FAILURE TO TAKE THE 

28 5TAND~ YOUR HONOR. IT IS A DECISION TO TAKE THE STAND. 
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] THE COURT" LET’S NOT QUIBBLE OVER WORDS. THEY KNOW 

2 WHAT I MEAN. 

3 331 DEFINES ACT WITH SPECIFIC INTENT. 

4 ANY PROBLEM W!TH THAT? 

5 MR. WAPNER" YOU HAVE LEFT IT WHERE IT SAYS THE SPECIFIC 

6 ]NTENT WT’’ B~ DEFT,NED IN THE -- 

7 THE COURT" YEF., "THE, SPFC]FtC 

8 IN THE DEFINI TION IN THE CRibIES CHARGED." 

9 MR. W# .... R    T YOU 

I0 -~E COURT" ALL RIGHT, 450, ALiBi, GIVEN AS REQUESqED 

~1 BY THE ~EFE"’ A~’ 

12 ALL RIGHT, 8~0~ MURDER DEFINED. 

13 NOW~ ~    2 AND ~ THAT THE K!LL!NG WAS DONE W1TH 

14 MALICE AFORETHOUGHT, AND THE REST OF THAT HAS BEEN XED OUT. 

!5 .... C~ Z~,-~THCUGhT DEF’.NED 

16 AND THE Tm~RD mAR#G>~ GCE ~ "AND WTT~ 

18 PARAGRAPH lS XED OUT. 

20 WAY 1 T 1 S . 

21 820, 

23 THE COURT" NO, 

24 82~. FIRST DEGREE FELONY MURDER. 

25 UNLAWFUL KILLING OF A HUMAN BEING~ WHETHER 

26 INTENTIONAL, UNINTENTIONAL OR ACCIDENTAL, ~HICH OCCURS AS 

27 
A RESULT OF THE COMMISSION OF OR ATTEMPT TO COMMIT THE CRIME 

28 
OF ROBBERY, AND WHERE THERE WAS IN THE MIND OF THE PERPETRATOR 

29 THE SPECIFIC INTENT TO COMMIT SUCH CR!ME, IS MURDER OF THE 
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I FIRST DEGREE... THE    SPECIFIC INTENT TO COMMIT ROBBERY AND THE 

2 COMM]SS!ON OR ATTEMPT TO COMMIT    SUCH CRIME NEED BE PROVED 

8 BEYOND A REASONABLE    DOUBT. 

4 FIRST DEGREE MURDER, FELONY MURDER, AIDER BAND 

5 ABETTOR, I AM GIVING THAT THE WAY !T IS. 

6 MR. ~, ,,_~ WHICH ONE 1S THAT, 827? 

7 THE COURT" 827. 

~ ~ "=~ THAT YOti MADE THAT 8 THAT IS TO COVER ,H~ ARGUm~T 

~ ’-’"~ TUAL ¯ 9 HE wAsr,~’~ XX~ c,,~- AC LY THAT PULLED THE TRIGGER 

!0 t4R W’ ~"=R" THA[~K YOU 

~ .~_ ~hD THEN 880 SPECIAL CI~PU~’~STANC~S, ! 1 T~: ~G’UR ..... , 

12 INTRODUCTOR~ . 

13 MR. WAPNER" YOUR HONOR, THERE WAS A REQUEST LAST TIME 
’ 

14 WE MET FOR iNSTRUCTiONS ON SECOND DEGREE MVRDER~ WHICH WOULD 

!5 ~E c~ ....... ~ --~NK, ~70 

16 THE~E WASN’I ANY ARGUMENT ABOU- }~. T~E WHOLE 

18 IT, BUT THEY WERE REQUESTED BY THE DEFENSE. 

19 MR C~=R ACTUALLY, WE REQUESTED V~ ..... "RY BUT THE 

20 COURT SAID ]~ ~OULDN’T DO VOLUNTARY. T~E ~OORT WOULDN’T 

21 G~’,,’E VC’LUN~ZR’’, IS THL. T STILL ’.’fOUR 

23 ~URDER2 

24 ~R, CHIER" WE THOUGHT 1F THE SCENARIO A~ ALLE6ED~AS 

= ’ THERE COULD BE A HEAT OF PASSION 25 DESCRIBED BY D~AN KARNY, ¯ 

26 MR. BARENS" WE HAD TH~S HEAT OF PASSION DISCUSSION 

27 LAST WEEK, YOUR HONOR. l BELIEVE YOUR HONOR WAS LESS THAN 

28 CONVINCED. 



13168 

1 THE COURT"    WHAT EVIDENCE IS THERE THAT IT WAS COMMITTED 

2 IN THE HEAT OF PASSION? 

3 MR. BARENS" YOUR HONOR, WE TALKED ABOUT ONE MAN~S 

4 PASSION MIGHT NOT BE ANOTHER MAN’S PASSION ABOUT $4 HI! LIC’,N,IT 

5 M!GHT ARISE SUDD~’ l~q~Y. 

6 THE COURT" ]T DOESN’T FIT IN WITH THE FACTS WHICH 

., .... ~’:’"ED    NOT EVEN REMOTELY. 7 HLVE BEEN    ~ T~,~ .... , 

8 t~R. B.AREXS" DO YO;J ~’,~NT TO GIVE .A SECOND DEGREE 

9 ~NSTRbCTiON, SiR? 

10 THE COL~KT" YES, t F                                                    ~’~,~ WANT THA-, ; W1LL G~V=~ IT FC’ 

11 TI4EM. 

12 MK. ~AP~.~EK" 1T 1S NOT A QU£ST10N OF WHAT THE COURT 

13 WANTS.    !T IS A QUESTION OF WHETHER IT !S BEING REQUES]ED 

!4 BY THE DEF= ’� " =N~E AND THEY HAVEN’T MADE THEIR POS1TION CLEAR 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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I THE COURT" ALL RIGHT, GO IN THE BATHROOM, THAT IS 

2 APPROPRIATE FOR HIM. 

3 (UNREPORTED COLLOQUY BETWEEN MR. CHIER 

4 AND THE DEFENDANT.) 

5 MR. CHIER" DECLINE, YOUR HONOR. 

6 THE COURT" WELL, LET THE RECORD SHOW -- 

¯ O~,~’~, BEFORE WE MAKE 7 MR.. =.~L.REN5 WAIT A Mi~,~UTE, YOUR H’ 

*- MOMLN~ ~N THE rLOSET MYSELF, 8 ~ r IXD~. ~’~,= ’~ ?~N~ TH.~I , YOUR ~ OR A 

9 v"UR HONOR 

!0 MR. CHiER" OR    ~HE    CLOAKROOM. 

!i ~bNREPORTED COLLOQUY BETWE=N MR. 

12 AND MR. CH1ER AND THE DEFENDANT.) 

13 MR. BARENS" WE HAVE AGREED THAT WE DO WANT THE 

14 INSTRUCTION, S~R. I WILL TAKE RESPONSTBILITY FOR THAT 

15 -’:C ~ S ~ r,~,~    $1~" 

!6 TH~ Cr~URT" MR. CH!ER !S THE LAW EXPE~.T ~N THiS CASE. 

IT ,,~ &RE~’~’T Y’~,~L    GL~IDED BY H~c,, - 

!8 MR. BARENS" i WILL MAKE THE DECiSiON ON THAT. 

~9, MR. CH~EK ! W~ ~, ~ LET H1 T~E R r~ ...... L . 

20 T 00 . 

23 THE DLYL ~DA.,~ ~ WI LL RFLY ON ARTHUR HERE. 

24 MR. BARc4S~t    " I AM MAKING THE DECISION. 

25 THE COURT" YOU ARE SPEAKING ON BEHALF OF THE DEFENDANT, 

26 WHO HAS HEARD THAT, IS THAT RIGHT? 

27 MR. BARENS" ] AM. 

2B THE COURT" ALL RIGHT, l WiLL GIVE THAT INSTRUCTION. 
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I MR. WAPNER" THAT    WILL BE 8.30? 

2 MR. BARENS" COULD ! SEE THAT? DO WE HAVE 8. -- 

3 MR. CHIER" NO. 

4 MR. BARENS" MR. WAPNER, IF ~ COULD JUST SEE YOL~R BOOK 

5 FOR A M~NiJT= 

6 (~.’~R. WAPNER HANDS A BOOK TO MR. BARENS.) 

8 ~-!R. WAPt~ER" YO~ WILL ~A’v’E TO G~VE 8.70 ALSO, 

10 T~E cOuRT WOUL~ YO~ GET IT FRuM ~H= CLERK 

1! ~4R. ~AP’~ER" YES. EXCUSE M~ jUST A MINUTE. 

!2 THE ~u~T SHE WILL G~VE tT TC YOU. 

13 (PAUSE IN PROCEEDINGS.) 

14 THE COURT" YOU WANT 8.70, TOO, MR. BARENS? 

t7 ~’~ ~R iS ~CL~;DE~ ~NDER TWO DEGREffc 

18 IF YOU SHOULD FIND THE DEFENDANT GUILTY OF MURDER, 

19 IT ’.’. LL BE YCUR nUTY TO D~T~RMINE THE D~GR~ 

20 qTA’~ ~ YO’~ V~RDICT WH=~HER~ ~ OR NOT YOU FIND 

23 dUST LET ME HAVE A MOMENT WITH THE DEFENDANT. 

24 (UNREPORTED COLLOQUY BETWEEN MR. BARENS AND 

25 THE DEFENDANT.) 

26 MR. WAPNER" CAN l SEE THE BOOK FOR A MINUTE, PLEASE? 

27 
MR. BARENS’ WE WILL WITHDRAW THE REQUEST. 

2B THE COURT YOU DON’T WANT ANY INSTRUCTION ON 
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I DEGREE MURDER? 

2 MR. BARENS:    THAT ~S THE REQUEST. 

3 THE COURT:    ] TAKE ]T BY THAT, YOU DON’T WANT ANY 

4 INSTRUCTIONS ON MANSLAUGHTER EITHER? 

5 MR. B,ARENS: t,~O, YOUR HONOR. 

6 THE COURT" ALL RiGHT, T W!,_.~’ ’ HAVE TO TELL HER. GET 

7 THE CLERK. 

8 (LINR~PORTED COLLOQUY BETWEEN THE COURT 

9 ,&ND T~;E COU’RT REz~ORTER.) 

10 THE COURT : THE ONLY RE~SOr’~ ~ WANT HER l N ] S BECAUSE 

11 ] Gz’~,’E HER Abi INSTRUCTION AND I W~LL HAVE TO TELL HER TO 

i2 CK-~,NGE ! T. 

13 

14 

~5 

!7 

18 

!9 

2O 

2~ 

2~ 

23 

2~ 

25 

26 

27 

2B 
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1 THE COURT: ALL RIGHT. NOW WE GO ON 880. SPECIAL 

¯ R 2 CIRCUMSTANCES, INTRODUCTORY SPECIAL CIRCUMSTANCES,    vBBERY, 

8 DEFENDANT HUNT. 

4 IF HE WAS AN AIDER AND ABETTOR BUT NOT THE ACTUAL 

5 KILLER -- AND THEN WE COME TO THE SECOND PAGE.    ALL OF IT IS 

6 CROSSED OUT EXCEPT THE FINAL SENTENCE. 

7 THEN, ~’E }~AVE Tiff=�_ THirD -- WE ARE STILL ON 880. 

8 T~E qEC(T,,X~ PAGE iNCL_UD]b4G THE ’~LP. qluT ON A F,~,R,~ SUPPLIED AND 

9 iT ~O~q ’~" TO ~UE OR NOT 

10 MR. CHIER" WE HAVE OMITTED ¢~"~ ~,;~= qFECIAL INSTRUCTICr’;S 

11 T~_.~, W~ -- 

12 TH= cOURT" WE’L~ C~= ~ THAT AS SOON AS I FINISH THE~ 

13 T~AT IS, UNLESS YOU HAVE GOT IT RIGHT AT THIS POINT¯ WHAT 

14 ~S 

I~: XR. CP]ER" YES. jT i~ T~E ~XET~L;CT1ONS WITH RESPEC- 

18 HERE. 

19 t4R. CHIFR’, ~ . I ,,c                    ~,OT SJRE THAT -- 

" H,~&,= IT ~=~=. THIS ~S THE ONE-LINER 20 THE COURT t ~ /~ . -~" ¯ 

2~ ~ ~ER" t WAS ~OT ~,RE EXAC-’ v HOW H= qUBM1TTED 

23 MR. BARENS" iT IS THIS ONE~ I BELIEVE. 

24 MR. CHIER" YES.    THAT IS THE SAME ONE. 

25 THE COURT" THIS ONE? 

26 MR. CNIER" I SUBMITTED THE TWO FORMS. 

27 THE COURT" THE REASON t WAS GOING TO GIVE THIS 

28 BECAUSE    YOU HAVE THE ACCOMPLICE    iNSTRUCTIONS. THE ACCOMPLICE 
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I INSTRUCTIONS CATEGORICALLY SAY THAT IT SHOULD BE VIEWED WITH 

2 DISTRUST.    BUT YOU DIDN’T WANT IT. 

8 MR. CH|ER"    WE AGREED THE LAST TIME WE WERE HERE, LAST 

4 THURSDAY -- BECAUSE WE ARE NOT HAVING ACCOMPLICE INSTRUCTI ..... , 

5 WE WOULD HAVE THIS SPECIAL CATEGORY OF WITNESS AND THIS IS 

6 IN LIEU OF    THE ACCOMPLICE    iNSTRUCTIONS    WHICH SAY -- 

¯ Yu’~ b~ ’~ 7 THE COJRT    ,ARE ...... ISFIED WITH THAT ]NSTRUCTIO,N° 

8 HE ,~_ ~S ,~E WAY IT READS 

t,~Nv OF ~ ..... KARNY WHO HAS 
~ ’ 

I0 BFc~ = ]~ N~ZPD~ FROM P~nSE~UTION,,_     ~ i THIS C~SE SHOUL 

11 B~- ",t~’E ’W~H GREATER C~R~ THAN E TESTIMONY OF 

12 OTHER WITNESSES." 

i3 MR. WAPNER"    FINE. 

14 THE COURT"    ~1 ~ R~m      ] W[L~ 

~ :-~ ~ ~’ ~, L< A~’-’ ’~ - 15 g~_ ~}GHT.    L= ~ ’~ ,~Cm TA .=~,,b, iT .Lr,;~ ~URT-ER. 

16 ~s’E ARE GC]’~O TO GiVE IT. 

,~, BETL~ SE 
17 T~E’:, I ..... ’ F-=~’~=n iT AS    "XERWISE r-IVEN 

18 T~AT iNSTRUCTION IS CONTAINED IN THE ACCOMPLICE INSTRUCTIONS. 

19 M~. BLR~’;S" WELL, LET’S LEAVE ~ 

20 THE CObRT" ALL RIGHT. I WiLL LET ~T BE. 

" -- " . - ~’P      .’’~ ,,LF~ , 21 MR. C~I:~ l TAKE IT THAT IT iS BLI,Nb GIv=N, 

.... ~- .- yFc. ’     {:RI i7, ’"_<2ER Cr ..... TED W.~ 

23 DEFENDANT WAS    ENGAGED    IN THE    COMMISSION OF A ROBBERY. THE 

24 DEFENDANT INTENDED TO KILL A HUMAN    BEING OR    INTENDED TO AID 

25 IN THE COMMISSION OF A FELONY, 

26 TNAT    IS    88!,17. HAVE YOU GOT THAT? I WILL GIVE 

27 I T. 

28 THEN    THE NEXT    PAGE    -- 
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I MR. CHIER" THAT IS TWO PAGES? 

2 THE COURT" YES, TWO PAGES. 

8 MR. WAPNER" THERE IS A PARAGRAPH 1B IN THERE THAT YOU 

4 CROSSED OUT. 

S TIIE COURT" YES.     I CROSSED OUT lB. 

6 MR. WAPNER" ALL RIGHT. 

7 THE ~"’ I~ ~ ¯ . buc~,~ ALL RIGHT THEN TH.=-RE IS 801. 

8 MR. CHiER" 9. 10? 

9 THE COURT" NO, NO. 

]0 ,’4R. WAPNER" 881.i7. CAN YOU GO BACK TO TH&T FOR A 

11 SECOND? 

12 (THE CLERK ENTERS CHAMBERS.) 

13 THE COURT" PARDON ME. THERE WILL BE NO SECOND DEGREE 

14 MURDER VERDICT. 

!5 Tb’~ CL~R".’" 8N T~E ’v’~RD1CTS? 

16 THE COb’RT" x,’~S, SOYCE. WE’LL HAVE A NEW Ot;E. MAYBE 

17 vi}._!, P%.ETTER ~AV= ~ L ~ E",*,’. ONE. "~°’~NK TOL     . 

18 f ",- ~ ~ . ,,.,HE CLERK EXITS r’HAMB=RS ) 

19 :-"R.. ,*,APiIER’ " ,q~. 2~ i. l-: ,.,~,,, ...... D= 01.~ .... i~:- SECOND P~c~LGR,Z~H. .... 

20 NUMBER .o iT SAYS THL.T ~, . ,H,_ D END,L, NT .[ TENDED TO KI,.._~ ’ A HUHAN 

21 R~ ’r N£- OR ] NT~~’~’-’ - .. ~_ ~ ~ ..... v,mER ~; THE KILLING OF i HUM,L".; 

22 
5El:~.b.    AS,‘: ~0~ ~’,i:;,b ~3 :SIVE 5CTh C: 7,’iLSE? 

23 THE COURT" YES. "OR INTENDED TO AID ANOTHER," AND IS 

24 
THERE ANY OBdECTION? 

25 
MR. WAPNER" WELL, I THINK YOU PROBABLY SHOULD GIVE BOTH, 

26 
THAT THE DEFENDANT INTENDED TO KILL OR INTENDED TO AID ANOTHER. 

27 
THE COURT"    I AM GIVING BOTH. 

28 
MR. CHIER"    1S YOUR HONOR SUBMITTING THE INSTRUCTIONS 
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I TO THE JURY WITH THE MARKS-A-LOT STRIKE-OUTS LIKE THAT? 

2 I CAN SEE THROUGH IT. YOU CAN SEE THROUGH IT IF YOU HOLD IT 

3 UP TO THE LIGHT, YOUR HONOR. 

4 THE COURT: THEY WILL BE INSTRUCTED ANYWAY THAT THEY 

5 ARE NOT TO READ ANYTHING THAT -- 

6 MR. CH|ER: BUT YOU CAN ACTUALLY READ THOSE. 

7 THE COU~tT: WELL, THEY ARE NOT SL~POSED TO READ [T. 

8 -~E’t WILL BE TOLD XOT TO READ IT. ] £SSL;ME Tt-IAT THEY WILL 

9 OSE~ P’,Y INSTRUCTIONS. 

10 

1! 

12 

13 

14 

~5 

!7 

i8 

19 

2O 

21 

22 

23 

24 

25 

26 

2’7 

28 
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I MR. BARENS" IS    THERE A PROBLEM WITH HAVING    IT RETYPED? 

2 THE COURT" I CAN’T HAVE THIS WHOLE BUSINESS RETYPED. 

8 MR. BARENS" WE COULD HAVE IT DONE. 

4 THE COURT" NO. WE HAVE NOT GOT ANY TIME FOR IT NOW, 

5 ANYWAY. 

6 MR. BARENS" WELL, THEY ARE NOT GOING TO GET IT PROBABLY 

7 UNTIL MO",’DAY. ] COULD REPRESENT THAT WE COULD HAVE IT RETYPED 

8 FOR Y~L! 

9 T~E COURT" 1 W1LL LEAVE IT T~E WAY IT IS. ] DON’- MIND 

10 IT. 

1t THE,’( ARE TO BE INSTRUCTED CATEGORICALLY NOT -:3 

12 CONSIDER ANYTHING THAT HAS BEEN XED O’JT 0~. RULED OUT. 

13 CAN YOU READ THAT? READ FOR ME THE LAST LINE. 

14 MS. HORTON" I CAN. "HERE GIVE DEFINITION OF CRII"~E 

!6 T~E �OURr" ALL RIGHT. I THINK MY ADMONITORY 

~, -,-,--- ..... , DIC, RF,~Zi-,RD Ai,{YT~Ib.,G THAT H,z-.q. SSEN XED OUT 

!8 SUFFICIENT. 

19 ~’zR. --q"~’="<" THE RECORD Wil L dL. ST RFFLECT THE 

20 CONCER,,",, l~’, T~AT REGARD,. 

2! T~,=~ COURT" VERY GOOD. ALL RIGHT. WHAT IS T~ff. 

~,, -1:,, ~ ~,..,, - ~!7_A~_q ~         ;T -, ....... CFF AT THE 

23 MR. WAPNER" THAT IS 883- 

24 THE COURT" YOU ARE NOT    PERMITTED -- AND SO FORTH AND 

25 SO ON. IS    THAT    THE ONE? 883? 

26 MR. WAPNER " YES. 

27 MR. CHIER" WHAT    IS THE    TITLE OF    IT? 

28 MR. WAPNER" SPECIAL    INSTRUCTIONS,    SUFFICIENCY OF 



13177 

I CIRCUMSTANTIAL    EVIDENCE    GENERALLY. 

2 MR. (~HIER" IS    THAT ONE    PAGE OR TWO PAGES? 

8 MR. WAPNER" ONE. 

4 THE COURT" THERE IS NO OBJECTION. IT IS BEING GIVEN, 

5 OKAY. 

6 

7 

8 

9 

~0 

~3 

~5 

~6 

~8 

~,9 

~0 

~6 



1 THE COURT" THERE IS NO OBJECTION TO ROBBERY DEFINED, 

2 910- I~O~BERY DEFINED, PAGE 2. 

| IIE 
8 ALL RIGHT, NOW 1702"     ACH COUNT CHARGES A 

4 SEPARATE AND DISTINCT OFFENSE" AND SO FORTH AND SEVERAL COUNTS. 

5 NOW, 1730"    "JURY NOT TO TAKE A CUE FROM THE 

6 d ~DGE . " 

7 AND THIS IS THE ,,~ ] HAVE R~V~<ED IT" 

8 "l ,,Av= Nr’T,~,, INTENDED BY ANYTHING 

9 SAiD OR DONE OR BY #P~T QUESTIONS THLT 1 MAY HAV~ 

I0 :5:KEL, OR BY ANY RULINGS ] HAVE MADE TO INT},~ATF OR 

11 SU~’,~EST WHAT YOU SHOULD FIND TO B= T~E FACTS ON 

12 AN~ C’,L,~EST%ON ~-IUBt4ITTED T0 YOU OR THAT 1 BELIEVE 

13 OR DiSBEL!EVE ANY WITNESS. 

14 "IF ANYTHfNG 1 HAVE DONE OR SAID HAS 

18 EXCHANGES BETWEEN Cu~,,SEL AND THE CO~,KT OR ANY 

19 ~=TzRENCEb .... ,,~ cS ON RULI’’re ’~’~= ~Y iHL COJm 

20 "THE DECISION AS TO --E GUILT OR 

23 INSTRUCT ) ONS ¯ " 

24 ARE YOU HEARING ME? 

25 MR. BARENS"    QUITE SO.     I AM READING WITH YOU. 

26 THE ’ ~" COUR~ ALL RIGHT" 

27 "1 EXPRESS NO OPINION AS ;O THE GUILT 

2B OR iNNOCENCE OF THE DEFENDANT. 
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1 "THE PARTICIPATION BY THE COURT IN 

2 THE QUESTIONING OF W]TNESSES IS ENCOURAGED BY 

3 OUR SUPREME COURT WHICH HAS STATED THAT THERE 

4 SHOULD BE PLACED IN THE TRIAL JUDGE’ HANDS MORE 

5 POWER IN THE TRfAL OF    JURY CASESAND~IAKE HIM A 

6 RE"’,.-,.~_ F"’~OR~, tN THE ADMINISTRATION. OF JUSTICE IN 

7 q~ C~ ~AcFq    Ifl, STEA~’~_, OF BRING 1N A POS~’r10x O= A~ 

8 ME~,£ REFEREE OR AN AUT0.M, ATON, AS TO TriE ASCERTZ.’,NMENT 

9 OF THE FACTS. 

10 "ALTHOUGH ~ AM VE~ , ED ~’iTH ~ POWER 

!I TO :Z.t, t4~,’~,,- ON THE FACTS IN THE CASE AND TO EXPRESS 

12 MY OPi"~:}N ON THE MERITS OF THE CASE, 
~ ,,~ 

13 NONETHELESS, REFRAINED AND DO REFRAIN FROM DOING 

!4 SO, LETTING YOU,BE THE SOLE AND FINAL JUDGES OF 

18 ’L~ER THE S~.~-=NF~ ~ EXPRESS NO OPINION AS TO T~= GUILT 

20 --~ CO.~=-’    #Od ASKED ME TO DO THAT, D]DN’~ YOJ? 

23 DIDN’T YOU ASK ME TO DO THAT? 

24 MR. BARENS" f ABSOLUTELY DO, SIR. 

25 ~ AM ASKING YOU TO STOP THE INSTRUCTION AT THAT 

~ SENTENCE, THE REST OF THE LANGUAGE STARTING WITH THE WORDS 

27 "THE PARTICIPATION BY THE COURT" AND THEREAFTER, WE ASK TO 

2B HA~E ELIMINATED. 
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21 I MR. BARENS:    WHY? 

2 THE COURT: BECAUSE OF A LOT OF THINGS THAT YOU PEOPI_E 

3 HAVE SAID IN PRINT, WHICH I WILL COME TO WHEN EVERYBODY ELSE 

4 IS GONE. 

5 17.31, "YOU HAVE BEEN INSTRUCTED AS TO ALL OF THE 

6 LAW THAT MAY BE NE~=SSARY~ FOR YOU TO REACH A VERDICT." 

7 17.40, "INDIVIDUAL OPINION REQUIRED.    DUTY TO 

8 DELIBERATE." 

9 17.41. "HOW JURORS SHOULD APPROACH THEIR TASK." 

10 !7 ~2, "JURY MUST NOT CONSIDER PENALTY IN A 

11 NON-CAPITAL CASE. " 

!2 HERE IS WHAT I HAVE DONE: 

18 "AS ! ADVISED YOU AT THE TIME OF JURY 

14 SELECTION, IN YOUR DELIBERATIONS THE SUBJECT OF 

~5 .~,~P~’~’~ TY OR PU"I~H~’~=NT,     , , _ ]S NOT Tm~ BE DIgcussED OR 

16 CONSIDERED BY YOU. THAT IS A MATTER WHICH MUST 

17 NOT ]rd ANY WLT AFFECT YOUR VERDICT IN THE GUILT 

18 PHASE OF THE TRIAL." 

19 iS THAT WHAT YO~ WANT? 

20 MR. CHIER: THAT D]FFERS FROM CALd]C. 

2~ THE COURT: ] VNDERSTAND THAT. | AM MODIFYING IT. 

2~ MR. CH]ER: I THOUGHT WE HAD AN UNDERSTANDING. 

23 THE COURT" THAT IS THE CONCLUDING SENTENCE TO 17.42. 

24 DO YOU HAVE ANY OBdECTION, MR. BARENS? 

25 MR. BARENS"    YOUR HONOR, AGAIN, A MOMENT, IF YOU WOULD, 

26 PLEASE SIR. 

27 MR. WAr.-~NER¯ ARE YOU GIVING 17.49 ON MULTIPLE VERDICT FORMS? 

28 THE COURT: NO. 
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1 I    TELL THEM WHAT THE FORMS ARE. I EXPLAIN THAT 

2 TO THEM. 

3 I DON’T DO THAT. 

4 MR. WAPNER" THANK YOU. 

5 MR. BARENS: IF I COULD PLEASE HAVE A MOMENT TO CONSIDER 

6 WHAT WE HAVE HERE. 

7 (UNREPORTED COLLOQUY BETWEEN MR. BARENS 

8 AND MR. CHIRR.) 

9 MR. CHIRR: THE dUDGE HAS ADDED SOME STUFF HERE. 

10 MR. BAREN2: I HAVE AN INDICATION THAT !7.42 WAS GIVEN 

11 AS REQUESTED AND I AM TRYING -- I DON’T HAVE A COPY OF WHAT 

12 YOUR HONOR dUST INDICATED. 

13 THE COURT: LET ME READ 1T TO YOU AGAIN, IT 1S EXACTLY 

14 THAT WAY 1T IS EXCEPT I HAVE ADDED A PRELIMINARY: 

!5 "AS I ~D~E3, YOL: AT THE TIME OF YOUR 

!6 URY SELECTION t’ THAT ~S WHAT I PUT IN 

17 f4R. WAPNER: ,~L’RY 

18 THE COURT:    "dURY SELECTiON~ YOUR DELIBERATION ON THE 

19 SUBdECT OF PENALTY OR PUN]SH~Et;T IS NOT TO BE DISCUSSED OR 

20 CONSIDERED BY ~OU, THAT 1S A XATTER ~HICH MUST NOT IN ANY 

21 ~AY AFFECT ~O~R VERDICT AT THE GUILT PH&SE OF THE TRIAL." 

22 hIR. BARE~E:    CH~ T~L- ~ FI’~E, "OJR HONOR. I A~ SORRY. 

23 I MISUNDERSTOOD WHAT YOU WErE DOING. 

24 THE COURT: THAT IS ALL I SAID. 

25 MR. BARENS: I AM SORRY. 

26 THE COURT: ALL RIGHT. NOW WHERE DO ] PUT IN THE 

27 TESTIMONY OF DEAN KARNY? 

28 MR. CHIER: RIGHT AFTER "ORAL ADMISSIONS" OR RIGHT AFTER 
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I "ADMISSIONS ." 

2 THE COURT" ALL RIGHT, THAT IS AFTER 272, I AM PUTTING 

8 IN NOW: 

4 "THE TESTIMONY OF DEAN KARNY, WHO HAS 

5 BEEN IMMUNIZED FROM PROSECUTION IN THIS CASE, SHOULD 

6 BE VIEWED WITH GREATER CARE THAN THE TESTIMONY OF 

7 OTHER WITNESSES." 

B IS ThAT RIGHT? 

g F,R. BARENS"    THAT IS ’~A~ WE AGREED 

10 THE COURT" ALL RIGHT, ] AM GIVIXG IT. 

!I ARE THERE ANY OTHERS THAT YOU WANT ME TO GIVE? 

12 MR. BARENS" WELL, THE ONLY OTHER ONE WE HAVE -- 

13 MR. WAPNER" YES, THERE IS. 

!4 THE COURT" I WANT TO ASK THE DEFENDANT FIRST. 

"~ I HAVE GOT ’YO~ R, ~ SDECI’~’~       .-~ .~CTRUCTIONSBEFORE,,~ ME. 

!6 YES? 

"7 m,.. CHIER V,.’E WOULD RE%~EW THE REQII~-ST TO GIV= ~HE 

18 IrqSTRUCTIONS THAT WERE REFUSED., BUT OTHER THAN THAT, WE ~ .... = 

_ -                                           H,_, ;’~ O R !9 t’,;~,~_ AT THIS TIME, YOUR r, . 

20 THE CGURT" *~.’ L RIGHT 

2! MR. WAPNER" THERE ]q~ A ~=,--r,,.n~,._.,~:.,.. SmE,~"!AL INSTRUCTIOk. THAT 

~_-- ~ "-’--,’E SL’,5~’I1TTF~’ m~.~ .... ~- -- 

23 THE COURT" "EVIDENCE HAS BEEN INTRODUCED IN THIS TRI,kL 

24 SHOWING THE DEFENDANT AND THREE OTHER PEOPLE ARE CHARGED WITH 

25 MURDER IN SAN MATEO COUNTY.    THIS EVIDENCE WAS RECEIVED FOR 

26 THE LIMITED PURPOSE OF PROVIDING A COMPLETE RECORD OF THE 

27 IMMUNITY AGREEMENT BETWEEN DEAN KARNY AND THE STATE OF 

28 CALIFORNIA.    YOU SHOULD CONSIDER THIS EVIDENCE ONLY FOR THIS 



I LIM|TED PURPOSE AND FOR NO OTHER PURPOSE." 

2 MR. CHIER" THAT IS AN INCORRECT E×EGESIS OF THE LAW, 

8 YOUR HONOR. 

4 THE COURT" I DON’T CARE ABOUT THE LAW. I WANT ’I’O KNOW 

5 WHAT IS WRONG WITH THIS PARTICULAR INSTRUCTION. 

6 MR. CH]ER" IT IS ILLEGAL. 

7 THE COURT" WHY IS IT ILLegAL~~ ¯ ¯ 

8 t4R. SHIER" IT IS ILLEGAL. 

9 THE COURT" DO YOU UNDERSTAND YOU ARE DOING ILLEGAL 

!0 THINGS, t4R. WAFNER? 

11 MR. WAPNER" NOT THAT I AM AWARE OF. 

12 THE COURT" YOU HAVE NO BUSINESS TO GIVE AN INSTRUCTION 

13 LIKE THAT. 

!4 MR. CHIER" I DIDN’T SAY IT WAS CRIMINAL. 

15 ~= ~’ RT" D~DN’T WE TALK ~ ~’~ TH ~B’Ju IS AN MATEO TH] 

16 iSN~T, 7HE J’JR~’, ~,~T~_,,,,, ~_=D TO A LtMJT]NG INSTRUCTION AS TO WHY 

!7 ~ W~S 

18 MR. CHIER" THE PROBLEM IS, IN A NUTSHELL, IS THAT 2.50 

~9 L~STS THE ,’AR]OUS Cz,.TEGOR]ES FOR WHICH THIS TYPE OF EVIDENCE 

20 CAN BE RECEIV£D. 

2! 

22 T~:. =,!~=:~bE~_ ~m~,~ CAt,rE ~l HI~, ~lc,,, ~ CASE F~L~S 

23 OUTSIDE OF ANY OF THOSE KNOWN CATEGORIES AND, THEREFORE, 

24 
SHOULD NOT HAVE BEEN RECEIVED AND THERE IS, THEREFORE, NO 

25 
INSTRUCTION    THAT    YOU CAN CONSTRUCT WHICH WILL THEN MAKE THE 

26 
EVIDENCE ADMISSIBLE, SINCE IT DIDN’T FALL INTO ANY OF THE 

27 
M~TR1CES THAT ~E SPELLED OUT IN 2 50 

2B 
MR. WAPNER" WELL, THAT IS ALL BASICALLY IRRELEVANT. 

29 WE KNOW WHY THE EVIDENCE WAS RECEIVED IN THIS CASE. 
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I THE COURT: BECAUSE YOU DIDN’T ARGUE THE MATTER OF 

2 SAN MATEO AT ALL, DID YOU? 

8 MR. WAPNER: NO. NEITHER DID COUNSEL, OBVIOUSLY. 

4 SO THE POJNT IS, THAT -- 

5 THE COURT: COUNSEL DID. 

6 MR. BARENS: 1 DID. 

7 THE COURT" 1F YOU HEARD HIM. 

8 MR. BARENS: I DID PERSONALLY, ACTUALLY. IN PERSON. 

9 THE COURT: DIDN’T YOU? 

10 MR. BARENS: IN PERSON I DID, ACTUALLY. 

11 THE COURT: WELL, IT WAS NOT THE SAME CRIMINAL COURT, 

12 THAT IS WHAT HE WAS SAYING. 

13 HE ARGUED THAT, DIDN’T YOU REMEMBER THAT? 

14 MR. BARENS: PERHAPS WE BOTH MISSED THE CASE.    THAT 

15 OTHER GUY THAT WAS ~ERE, WAS HE AS GOOD LOOKING AS I AM? 

16 MR. WAPNER: OKAy’. IN ANY EVENT -- 

17 THE COURt" RE WAS ~TUAL~Y RON LEVIN 

!8 MR. WAPNER: ! AM REQUESTING THAT THIS INSTRUCTION 

19 BE GIVEN, A CAUTIONARY INSTRUCTION, A LIM!TING INSTRUCTIOX 

20 AND -- 

21 MR. CHIER: I WO~LD ASK THAT IF THE INSTRUCTION BE 

22 ~iv’EN, THAT I- R~DS AS FOLLOWS: 

23 "EVIDENCE HAS BEEN INTRODUCED IN THIS 

24 TRIAL SHOWING THAT THE DEFENDANT AND THREE OTHER 

25 PEOPLE ARE CHARGED WITH MURDER IN SAN MATEO COUNTY. 

26 THIS EVIDENCE SHOULD NOT BE CONSIDERED BY YOU FOR 

27 ANY PURPOSE." 

2B THAT IS THE CORRECT STATEMENT OF THE .LAW. 



13186 

1 THE COURT" WHY GIVE THE INSTRUCTION AT ALl_, ]F IT 

2 IS NOT TO BE CONSIDERED FOR ANY PURPOSE? 

8 MR. BARENS"    WELL, YOU SEE, YOUR HONOR, WE ARE iN THIS 

4 D:ILEMMA WHERE THROUGH :INADVERTENCE OR SOME C:IRCUMSTANCES 

5 THAT DEVELOPED, THIS CAME IN. 

6 AND AS MR. CHIER HAS POINTED OUT, THIS WAS AN 

7 ,AWK’~’~’~.RDN~SS THAT WE ,.i,OULD L~t.:.E TO CORRECT NOW BY A SANITIZING 

8 ~NSTRUCTIP,N 

9 WE HAD ThAT CONFERENCE AT THE BENCH ABOUT THIS. 

!0 WE HAVE HAD A CONFEP{EN~E B~FOR=. WE ARE HAVING A CONFERENCE 

~1 NOW    THIS IS THE L,LST m’ .... C= ’ . , ~m.~’~ _ W: HAVE ON THE RECORD~ YOUR 

12 HONOR, TO CORRECT AN ERROR. 

!3 AND I SUBMIT THAT THE ]NSTRUCT]0N MR. CHIER 

14 PROPOSES IS ~ ~ _ ~ ~ .H~ SOLF SANI i~IN¢ ACTIVITY THIS COURT CAN 

t6 T~F COURT" WELL THL- Tq WHAT ; ~,M Dn1NG 

’ - - C ~ ">OJ":~c    - 

18 THE INSTRUCTION SdGGESTED BY TH~ PEOPLE, IS 

19 E. ERV~NG TO COMPOJND HE EXI<’’NG ~RRO~ ~ND DR~VE ST ~ 
~ ~ . "~" THE MI AKE 

20 nFEPER 1NTO THE RFC,SR~ 

21 ~ 
MR. CH]=R’ T-ERE IS ’,C -- 

22 
~4R. WAPNEE"    ~.Z T A 5E’L:’,D. -"E~ ,~aU~ ......... ~                        ~.~- iT~EZ’,, T~E 

23 
EVIDENCE, WE ARE NOW REARGUfNG THE ADmISSiBILITY OF THE 

24 
EVIDENCE. AND BASED ON THE ~RGUMENTS, I ASSU~E THAT THE 

25 
COURT    lS NOT GOING TO CHANGE 1TS RULING ON THE ADMtSSlBIL;TY 

26 
OF THE EVtDENCE. 

27 
SO~ IF THAT ~S NOT ~HAT IS BEING ARGUED~ THEN 

2B THE QUESTION IS VERY SIMPLY PUT.    ARE THEY OBJECTING TO TH1S 



13187 

I INSTRUCT!ON AND IF SO, WHAT INSTRUCTION DO THEY WANT TO PUT 

2 IN ITS PLACE. 

3 MR. BARENS" 1 DON’T BELIEVE -- 

4 MR. CH]ER" WELL, THE INSTRUCTION YOU WANT IS THE ONE 

5 THAT f DICTATED. 

6 MR. BARENS" I ~ANT THE ~NSTRUCTION THAT MR. CHIER -- 

7 T~E COURT" WA:rT A t~INL, TE. TH~S IS NOT AN INSTRUCTION. 

8 MR. ~ARENS" ~T !S. 

9 , mE COURT THEN YOb ’wAN i ~IE TO WHAT YOU ~ 

!0 TO DO ] S -- 

11 ~’R BARENS" ~ ~.NNOT BE CONSfDERED FOR ANY REASON 

12 ; WILL TELL YOU WHY, YOUR HONOR. AT THE TIME THIS HAPPENED 

13 ON THE RECORD, YOUR HONOR DIDN’T SO MUCH AS ADMIT THE PROFFERED 

14 TEST;MONY BUT AS TO ~ND;CATE IT WAS ALREADY THERE. 

15 YOU ~’NO~’, i - .... ,. ~    _.ST ACC~PT;"G.’~ THE ~TA~Uq.     , . 

16 AT T~E F. 0MENT AND NOT ~L. VING A W~Y O~T AT THaT P~.RTICULZR 

17 Ttt’IE BEC~:jSE YOUR HO’,-R. D~D ’.OT CHOOS= AT THAT TIME 

18 A L]MITfNG ~NSTRUCTIC’N --- BbT, YOU ASKED COUNSEL TO PROPOSE 

19 A LIMt~]~;G 1NSTRUCTIC’.. WE ~A]D THPT YOU COULDN’T 

20 A LIMITING ]NSTRUCT1r’ R~ ..... = 1T 1S OUTSIDE OF 2 5fl ..... ~ ~’~, b 

21 ~dE CAt~ DO IS G1VE ,A ..... ~1~’’~ ~:dSTRL;CT1ON 

22 

23 

24 

25 

26 

27 

28 
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I THE COURT" ! WILL G!VE IT AS REQUESTED. THE OBJECTION 

2 OF THE DEFENDANT IS NOTED. 

3 MR. BARENS" IF YOU COULD MAKE A MODIFICATION -- 

4 MR, CHIER" COULD l MAKE A SECOND SUGGESTION AS A WAY 

5 TO POSSIBLY CURE TH!S? THE INSTRUCTION WOULD READ AS 

6 FOLLOWS " 

7 "EVIDENCE HAS BEEN INTRODUCED IN THIS 

8 TRIAL, SHOWING THAT THE DEFENDANT AND THREE OTHER 

9 PEOPLE ARE CHARGED WITH MURDER IN SAN MA~EO 

10 COUNTY. YOU ARE NOT TO CONSTDER THIS EV~DE,NCE 

11 FOR THE PURPOSE OF DETERMINING TH= DEFENDANT’S 

12 GJ ! LT . " 

13 THE COURT" I AM SAYING THAT THEY WILL L~MIT IT. 

14 "EVIDENCE"IS RECEIVED FOR THE LIMITED PURPOSE ..." 

¯ YL,’J q~F, THERE iS ’’~ "jTHOR1TY G~’,’E!’,, 

!6 FOR ~H]~ ~HIS NECESSAP, I~ Y r*,~ ’ ~ . -" ..... ~NOT BE G~’v’E!’,. 

17 THIS ]E r,OT ,"-,N~TH~rIG TreAT ~-’S EVER BEEN HEARD 

18 OF. T~RE IS NO ~.~,OUNDS -- 

19 THE COURT"    ’~-~5 E’~iDENCE WAS R=.ECE!",ED :OR THE 

20 L!MITED PUR ’~’~- OF ¯ P,~= PROVIDING A CC,’-~-~LE-E ~.ECORD 

2! u:,~~"’ THE ]MM’,jN~: -" ~:,~.=EMENT’’~’~ BETWEE’, DE-’, KAR!;Y        ,.-,,,~~’" 

22 -<E STATE OF C.:-,L!=~R’,~,:-. YCU SP[_L2 13’ 2"~Es; 

23 THIS EVIDENCE ONLY TO THiS LIMITED PURPOSE AND FOR 

24 NO OTHER," 

25 MR. CH]ER" IF YOU LOOK AT THE ~MMUNITY AGREEMENT, 

26 THERE IS NO SUCH REFERENCE TO THIS. THIS DOES NOT PROVIDE 

27 A COMPLETE RECORD OF THE IMMUNITY. 

28 THE COURT" I WILL GIVE IT AS PROPOSED. WP, ERE ARE WE 
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1 GOING TO PUT THIS? 

2 MR. WAPNER" AT THE SAME POINT WHERE YOU PUT ALL OF 

3 THE CAUTIONARY INSTRUCTIONS ABOUT DEAN KARNY’S TESTIMONY 

4 BEING VIEWED WiTH CARE. 

5 THE COURT" OKAY. ;W;LL PUT fT THERE. WE HAVE GOT 

6 0,"4 HERE THIS ONE. 

7 M’~ .... F4ER" "c , -- Ab4b TH£T 

8 ON E. 

9 MR BA~ .... - .... - - - 

12 THE TOTALITY OF TH!S PROPOSE 

13 NR WAPNER" ’ . uU~T FOR THE RECORD~ THIS 

14 DISCUSSED. iT WAS AGREED THE LAST TINE WE WERE HERE~ THAT 

15 ;T WOULD gE G;VEX. 

~6 ’T lq FX~rT, ~ OL u: ~’LJIF EXCEPT THAT IT WLS 

18 OF IT. 

19 MR B,L, RFNq" vO ~ XDX,,:: ~H~’ ’~*E NE,.ER AGREED ~S 

20 iNSTRUCT I Or4 SHOULD 

21 ThE COURT" WHICH :£~E; CR~£S DO YOU HAVE REFERE’,~E 

22 * 0 ? 

23 MR. WAPNER" I DIDN’T -- I WAS NOT THE ONE AS I RECALL,, 

24 WHO -- NO. WAIT A SECOND. LET NE CHECK SOMETHING FIRST. 

25 MR. BARENS" ~ HOPE THAT WE ARE NOT ABOUT TO SAY THAT 

26 THE DEF=N ¯ ~, SE WANTED THIS INST~JCTION THIS fNSTRUCTION I 

27 TELL YOU, IS THE KiSS OF DEATH TO THE RECORD, IF THIS GOES 

28 IN. TH!S IS 
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I THIS IS GOING TOO FAR TO SAY THAT -- 

2 THE COURT" THAT IS WHY I AM ASKING THE D.A. WHAT OTHER 

8 CR~MES DOES HE HAVE REFERENCE TO THAT WERE COMMITTED THAT 

4 CAME INTO EV]DENCE? 

5 MR. WAPNER" WA~T A SECOND. MAYBE MY RECORD-KEEPiNG 

6 IS FAtJLTY. BUT ~ HAVE A LIST OF ALL OF THE INSTRUCTIONS 

7 T~AT ] ~£QUESTED. 

8 AND ~ ~’~’ ’T ~,A~,’~ 250 ON MY LlqT AND MY NOTES 

9 THE COURT" ~’~’ "~C~. ~’,’AXT 1T, THEN? BECAUSE THE DEFENDANT 

10 S~. q HE DOESN’T ’<AK- ~- 

11 MR. WAPNER" LET ME JUST SEE WHICH ONE OF THESE WE 

12 AR£ TALKING ABOUT. 

13 MR.     BARENS" THIS    ONE    YOU    GAVE    ME THIS    MORNING. HERE 

14 l 1S. THAT     IS    TtflE    ONLY    COPY. 

16 MR. CHEER W-z- WE ~E~UESTED IS DE=ENDANT’S REQUEST 

t7 ’ ~’=:~ R WE RF¢’. =c-c- ~= C~,., T0 Ar.~ .~,~. ~                            ,,- . ~ ....... URT ,. ~,Nw~~ =DGE IT R=~=] 

18 TmlS ~N ERROR. RE~-E@E;,]£S TO THE CHICAGO MERCANTILE 

20 THE COURT"    ’~,,z.- DO YOU XEAN? 

22 s=Sr:"’,:qE 70. -~’~ :E:...~S- ’.:~:.’15ER ~ 0= "~= -’==::’~,~=,, 

23 THE COURT" BUT t AM NOT G]VING IT. 

24 MR. CH]ER" ] UNDERSTAND THAT. 

25 MR. BARENS" WE DON’T WANT THAT iNSTRUCTION PERMIITED,, 

26 YOUR H~    . , .~NOR 

27 THE COURT"    ALL RIGHT.    THAT WILL BE REFUSED. 

28 MR, WAPNER"    F~NE. 
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I THE COURT" BY THE PEOPLE, REFUSED. OKAY? THAT IS, 

2 UNLESS THERE WERE SOME OTHER CR][MES THAT WERE ADMJTTED THAT 

8 THE JURY KNOWS ABOUT. 

4 MR. WAPNER’ NO. 

5 THE COURT" ALL RIGHT. THEN I W~LL NOT USE THAT. 

6 THAT ABO!JT COVERS IT, DOESN’T iT? YES? 

7 MR. WAPNER" YOUR HONOR, iF THE dURY WANTS TO START 

R~,~T ! NG 8 ~.r,= L ] BERAT ~ N~-_ ON ~MO!’,’~,’& ’: ...... ., W,~ ~ L D~ THe,, ~ COURT CNNA I DER 

9 ON ..... ~q,~,,,~DAY M, ORN1NG.~ ,~ -- 

10 THE COURT" NC. l W!LL ]NSTRLCT NOW. 

1! 

~2 

~3 

14 

~6 

~8 

:9 

20 

23 

24 

25 

27 
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23-1 

I MR. WAPNER:    IT DOESN’T SEEM TO MAKE MUCH SENSE TO 

2 GIVE THEM THE INSTRUCTIONS NOW AND THEN GIVE THEM THREE DAYS 

8 OFF. 

4 THE COURT" WELL, THEY WILL TELL ME FIRST WHETHER THEY 

5 WANT TO COME IN ON MONDAY OR NOT. 

¯ TH=v WANT TO COME IN ON MONDAY B MR. WAPNER LET’S SEE IF ~, ~. ¯ 

7 THE COURT: ! AM GOING TO INSTRUCT THEM TODAY, NOT 

8 MONDAY, AND GET iT OVER W~TH. 

9 r4R. .~ARENS: HOW .LRE YOU GOING TO M~KE THAT DEC]SIOr’,I 

10 ON THEIR VOTING ON WHETHER TO COME IN MONDAY? 

11 THE COURT" ALL RIGHT, LET THEM DECIDE IT THEN. 

12 (RECESS.) 

24 13 

14 

15 

16 

17 

18 

!9 

2O 

21 

22 

23 

24 

25 

26 

27 

2B 
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5 
23A) 

I (THE FOLLOWING PROCEED.;NGS WERE HELD 

2 ~tN OPEN COURT ~N THE PRESENCE AND 

3 HEARING OF THE JURY’) 

5 THE COURT" GOOD AFTERNOON, LADIES AND GENTLEMEN. 

B I HAVE BFEN_ I’,’cTRUCTED,,~j AND I WILL HONOR YOUR 

7 REQUEST T ..... T ..... ~-,~ ..... ~,~, WE~ ,~m~’ T. HOLD              ~.~         COURT ,~,M~RROW MORNING, OR 

8 ALL ~’v ~ ..... h ~’ b,,~, :c;:’~RROW, I$ T~AT WHAT YOU h .... T ¯ I S THAT RIGHT? 

9 (THE ~bRORS ANSWERED AFFIRMATIVELY.) 

!0 THE COURT" NOW, W~EN DO YOU WANT TO BE [NSTRbCTED, 

!1 NOW OR M~N~’~v ~ ~ 

12 A JUROR" WE D~DN’T KNOW THAT WAS AN OPTION. 

13 THE COURT" WE HAVE TIME NOW AND I W}LL INSTRUCT YOU 

14 NOW IF YOU WlSH. 

15 ,~UkOR D~EG’ D~. WE GET A COPY OF THE 

16 THE COURT" ~’ES, THEf WILL BE G;VEN TO YOU, YOU 

!7 , ,,= . . H~v~ TH~r~ IN THE __Rr ROOt4 

18 MR. BARENS" YOUR HONOR, COUNSEL WOULD LiKE TO JUST 

19 SPEAK TO YOU FOR ’ ’~ ........ ¯ , ~,~= ~ AT THE BE,4C~ 

20 THE COURT" ~£2, COME ON. 

2! 
:~THE ~?LLOW!NG ~OCEED~NGS WERE HELD 

22 
AT Tb£ ££’.:~H~, OL~:~ ~=~. TH£ ~,£-~ ;t,:r,, ,.~ OF 

23 THE JURY’) 

24 
MR. WAPNER" ON THIS GUILTY OF MURDER VERDICT FORM, 

25 
1 THINK THAT PROBABLY WE SHOULD dUST PUT iN "FIRST DEGREE" 

26 
]N    THE    BLANK THERE. 

27 
THE COURT" WHY NOT "GUILTY OF FIRST DEGREE MURDER 

2B 
~N V!OLATION" AND SO FORTH AND SO FORTH. 
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I MR. WAPNER: I GUESS EITHER WAY IS FINE. iT DOESNTT 

2 MATTER. 

8 THE COURT: IS THAT ALL RIGHT? PUT IT "GUILTY OF FIRST 

4 DEGREE MURDER" IN THERE? 

5 OR YOU CAN PUT IT ANYWHERE YOU WANT. 

6 MR. BARENS: IT LOOKS BETTER SCRIPT DOWN THERE. 

7 MR. WAPNER: THEY DON’T HAVE TO MAKE A FI:NDING. 

8 THE COURT: "WE FURTHER FIND iT TO BE ~IURDER IN THE 

9 F:I RST DEGREE." 

10 DO YOU WANT IT -[HAT WAY? 

11 ANY WAY YOU WANT IT, ] DON’T CARE. 

12 MR BA.RENS" 1 HAVE A R~ ..... , . ¯ <u:ST THEN. ANYTHI NGs 

13 THE COURT: YOU DON’T WANT AN~ VERD!CT FORM AT ALL? 

14 MR. BARENS : ANYTHTNG? 

15 ThE COURT: WH~-T DSJ YOL; WANT, JUST ADD TH.-’- i:, THERE 

16 FIRST? 

17 #4R. W&PNER : ~’ES. 

18 ,MR, BARENS " THAT ! S F ; NE. 

!9 (THE FOLLOWING PROCEEDINGS WERE ,"--ELZ 

20 OPE!’,,; COLRT It-,; THE ~EARi~’,;G AND PRESEI,,?E 

21 OF THE J~.RY: ) 

22 

23 dURY INSTRUCTIONS 

24 BY THE COURT: 

25 LAD]ES AND GENTLEMEN OF THE dURY: 

26 NOW THAT YOU HAVE HEARD THE EVIDENCE, 

27 WE COME TO THAT PART OF THE TRIAL WHERE YOU ARE 

28 INSTRUCTED AS TO THE APPLICABLE LAW. 
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I !    AM REQUJRED TO READ THE    INSTRUCTIONS 

2 TO YOU IN OPEN COURT AND, IN ADDITION, YOU W!LL 

3 HAVE THESE INSTRUCTIONS fN THEIR WRITTEN FORM ]N 

4 THE JURY ROOM FOR USE DURING YOUR DELIBERATIONS. 

5 WHETHER THE DEFENDANT IS TO BE FOUND 

6 GUILTY OR NOT GUILTY DEPENDS UPON BOTH THE FACTS 

7 AND THE LAW. 

8 AS dURORS, YOU HAVE TWO DUTIES TO PERFOR~. 

9 Ot~E DUTY IS TO DETERMINE THE FACTS OF THE CASE FROM 

10 THE EVIDENCE RECEIVED iN THE TRIAL AND NOT FROM 5NY 

11 OTHER SOURCE. 

12 THE WORD "FACT" MEANS SOMETHING THAT ~S 

13 PROVED DIRECTLY OR CIRCUMSTANT!ALLY BY THE EVIDENCE 

!4 OR BY AGREEMENT OF COUNSEL. 

15 YOUR OT~R DUTY IS TO A~PLY THE RVLE2 

16 OF LAW THAT ! STATE TO YOU TO THE FACTS AS YOU 

!7 DETERt4!NE T~EM TO EXIST AND iN TH;S WAY, TO ARR!~ 

i8 AT YOUR VERDICT. 

19 1T IS MY DUTY IN THESE ~NSTRUCTiONS 

20 TO EYPLAIN TO YOU THE RULES OF LAW THAT AuPLY TO 

21 TH~S CASE AND YOU MUS~ ACCEPT AND FOLLOW THE RULES 

22 C= L:~ ~S i £TZT~ TH~t,I TO YOU. 

23 AS dURORS, YOU MUST NOT BE INFLUENCED 

24 BY PITY FOR THE DEFENDANT OR BY PREJUDICE AGAINST 

25 H~M. 

~ YOU MUST NOT BE    BIASED AGAINST A 

27 DEFENDANT    BECAUSE    HE HAS BEEN ARRESTED FOR THESE 

28 OFFENSES OR    BECAUSE    HE    HAS    BEEN CHARGED WITH CRIMES 
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I OR    BECAUSE    HE    HAS    BEEN    BROUGHT TO TRJAL. NONE OF 

2 THESE    CIRCUMSTANCES    IS EVIDENCE Of:HIS GUILT AND 

8 YOU MUST NOT    INFER OR ASSUME FROM ANY OR ALL OF 

4 THEM THAT HE    IS MORE    LIKELY TO BE GUILTY THAN 

5 INNOCENT. 

6 YOU MUST NOT BE SWAYED BY MERE 

7 5ENTi~ENT, CONJECTL’.RE, SYMPATHY, PASSION, PREJUDICE, 

8 PL:~&LIC OP!NION OR PUBLIC FEELING. 

9 

10 

!! 

12 

13 

t4 

15 

16 

t7 

18 

19 

2O 

21 

22 

23 

2,~ 

25 

21} 

27’ 

21} 



13197 

1 BOTH THE PEOPLE AND THE DEFENDANT HAVE 

2 A RIGHT TO EXPECT THAT YOU W:ILL CONSCIENT}OUSLY 

3 CONSIDER AND WEIGH THE EVIDENCE AND APPLY THE LAW 

4 OF THE CASE AND THAT YOU WiLL REACH A JUST VERDICTI 

5 REGARDLESS OF WHAT THE CONSEQUENCES OF SUCH VERDICT 

6 MAY BE. 

7 IF ANY ROLE., DiRECTiON OR IDEA IN THESE 

8 !NSTRUCTiONS HAS BEEN REPEATED OR STATED ~N VARYING 

9 ’l-’~’A¥ c’.,~ NO           ~,F~’4PHAC’] S, ~ IC~ i~,~NDED.,.,,. AND; YOU MUST NOT DRAW 

10 ANY INF~’-’"NCES BEC’’t’c~ OF ITS R=P~-TITiON ,_ r<, F_ ~ 

11 YOU, ,Z, RE NOT TO SINGLE                                                                      ~,..., ,r"’ ’T ANY CERTAIN 

=[.ITENC,- , r-, ,,’, , !2 S~.’4 = OR ANY ~NDI’~,I~,U,~,L POINT OR INSTRUCTION AND 

13 iGNORE THE OTHERS. 

14 YOU ARE TO CONSIDER ALL OF THE ]NSTRUC- 

15 TlOr,,S, AS A, ’,*:u"~LE,,=~, z,,ii~,; .£R=_                        ,0 CP~Nc-~’DLR~, ~ -"r’H iN THE 

16 LIGHT OF ,ALL OF T~E OTHERS. 

!7 THE C;~:DER !N WHi-H ,:HE ;NSTRUCT!0NSiS 

18 GIVEN HAS NO SIGt-,;FIC,,C, NCE AS TO THEIR RELATIVE 

19 ~ t4PORTANCE . 

20 S.T, ATE ,=,.~S,.,~..: .... ~,,z,:.DE =v~ ~TTORNEYS DURING 

21 T~E TRi,ZL ARE NOT 

23 STIPULATED TO ANY FACT,,. YOU W_’ILL REGARD THAT FACT 

24 AS BEING CONCLUSIVELY PROVED AS TO THE PARTY OR 

25 PAP, TIES MAKING THE STIPULATION. 

26 A STIPULAT10N IS AN AGREEMENT BETWEEN 

27 ATTORNEYS AS TO MAITERS RELATING TO THE TRIAL. 

28 AS    TO ANY QUESTION TO WHICH AN 0BJECT]ON 
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I WAS    SUSTAINED,     YOU    MUST    NOT    GUESS    WHAT    THE    ANSWER 

2 MIGHT HAVE    BEEN OR AS    TO THE REASON FOR THE 

3 OBJECT 1t ON. 

4 YOU MUST NEVER ASSUME TO BE TRUE ANY 

F "r- . 5 [NSINUAT]ON SUGG_.S,ED BY A QUEST!ON ASKED A WiTN~.SS 

6 A QUESTIOX Tq NOT EVIDEN...E AND MAY BE 

7 C.T~S]DERED ONLY AS IT SUPPLIES ~,IE,£.XI,NG TO THE 

9 YOU MUST r,~OT CONSIDER FOR Ar,;"r’ PURPOSE 

10 .ANY EVIDEbCE THAT WAS STRICKEN O,_.- BY THE COURT. 

11 SUCH bI~.TTER IS TO BE TREATED ~S T’~OUGH YOU HAD NEVER 

12 HEARD OF IT. 

13 FOR THE SAKE OF CONVENIENCE, THE 

14 M,~2SCULINE PRONOUN lS USED }N THESE INSTRUCTIONS AND 

15 As-:C:L1ES EQ~,2. LLY TC, .’,L~ PERSO~’.~_. 

16 £V~DE~,i,~E,     " ’~ONSISTS O=, TESTT,M,_~r.,Y’’~ OF 

18 PRESENTED TO THE SENSES Ab,iD OFFERED TO PROVE THE 

20 

21 

22 

23 

2~ 

25 

27 

28 
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I EVIDENCE IS EITHER DIRECT OR CIRCUMSTANTIAL. 

2 DIRECT EVIDENCE IS EVIDENCE THAT DIRECTLY 

3 PROVES A FACT, WITHOUT THE NECESSITY OF AN INFERENCE, 

4 AND WHICH BY ITSELF, IF FOUND TO BE TRUE, ESTABLISHES 

5 THAT FACT. 

6 CIRCUMSTANTIAL EVIDENCE IS EVIDENCE 

7 THAT, IF FOUND TO BE TRUE, PROVES A FACT FROM WHICH 

8 AN INFERENCE OF THE EXISTENCE OF ANOTHER FACT MAY 

9 BE DRAWN. 

10 AN INFERENCE IS A DEDUCTION OF FACT 

1! THAT MAY LOG CALLY AND REASONABLY BE DRAWN FROM 

12 ANOTHER FACT OR GROUP OF FACTS ESTABLISHED BY THE 

!3 EVIDENCE. 

14 IT IS NOT NECESSARY THAT FACTS BE PROVED 

!5 BY DIRECT ~,= , r~ENCE_          .     TH=vL, MAY           ~ PROVED AL~ BY 

i6 CIRCUMSTANTIAL EVIDENCE OR BY A COMB I NAT I OK OF 

17 DIRECT EVIDENCE AND CIRCUMSTA:~TIAL EVIDENCE.    BGTH 

18 DIRECT EVIDENCE AND CIRCUMSTANTIAL EVIDENCE ARE 

19 ACCEPTABLE AS A MEANS OF PROOF.    NE]THER 1S 

20 ENT]TLED TO ANY GREATER WEIGHT THAN THE OTHER. 

21 HOWEVER, A FINDING OF GUILT AS TO ANY 

23 UNLESS THE PROVED CIRCUMSTANCES ARE NOT ONLY 

24 (1) CONSISTENT WITH THE THEORY THAT THE DEFENDANT 

25 IS GUILTY OF THE CRIME, BUT (2) CANNOT BE 

26 RECONCILED WITH ANY OTHER RATIONAL CONCLUSION. 

27 FURTHER, EACH FACT WHICH IS ESSENTIAL 

2B TO COMPLETE A SET OF CIRCUMSTANCES NECESSARY TO 
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I ESTABLISH THE DEFENDANT’S GUILT MUST BE PROVED 

2 BEYOND A REASONABLE DOUBT    IN OTHER WORDS, BEFjR~_ 

3 AN INFERENCE ESSENTIAL TO ESTABLISH GUILT MAY BE 

4 FOUND TO HAVE BEEN PROVED BEYOND A REASONABLE 

5 DOUBT, EACH FACT OR CIRCUMSTANCE UPON WHICH SUCH 

6 lb~FERENCE N~CESSARILY RESTS MUST BE PROVED BEYOND 

7 A REASONABLE DOUBT. 

8 ALSO, 1F THE CIRCUMSTAb~T1AL EVIDENCE 

9 ,AS TO ,ANY PARTIC:jLAR COdNT IS SUSCEPTIBLE OF TWO 

!0 REASONABLE t,",.TERPRETA-rIOt’~S~ ONE OF WHICH POINTS 

I~ TO THE DEF .... ""T’S GUILT AND THE OTHER TO HIq 

12 !~qNOCENCE, IT WOULD BE YOUR DUTY TO ADOPT THAT 

18 INTERPRETATION WHICH POINTS TO THE DEFENDANT’S 

14 INNOCENCE AND RE._IECT THAT INTERPRETATION WHICH 

~5 ~r_iNTS TO -iS G JILT. 

16 I~, ON THE OTHER r~AND, ONE INTERPRETAT[OX 

~7 ~- c~CH ~,,~",~’;r’F APPEARS TP, ~’~’~ TO BE REASONABLE 

18 AND THE OTHER INTE~PRETATiON TO BE UNREASONABLE, 

19 IT, Wii’_; BE YOLR D"TY~, TO             ,£"r=PT,~ ~,_, THE REASONABLE 

20 !,XTE~,PRETZT~-’’ Abed 10 P, EdECT THE U,~REA$ONABLE 

21 T~E SPECI=IC INTEI;T WITH WHICH AN ACT 

23 SURROUNDING THE COMMISSION OF THE ACT.    BUT YOU 

24 MAY NOT FIND THE DEFENDANT GUILTY OF THE OFFENSES 

25 CHARGED IN COUNTS I AND If, COUNT I BEING MURDER 

26 AND C.UN~ I I BEING ROBBERY, UNLESS THE PROVED 

27 CIRCUMSTANCES NOT ONLY ARE CONSISTENT WITH THE 

28 THEORY THAT HE HAD THE REQUIRED SPECIFIC INTENT 
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I BUT CANNOT BE RECONCILED WITH ANY OTHER RATIONAL 

2 CONCLUSION. 

8 ALSO, IF THE EVIDENCE AS TO ANY SUCH 

4 SPECIFIC INTENT IS SUSCEPTIBLE OF TWO REASONABLE 

5 INTERPRETATIONS, ONE OF WHICH POINTS TO THE 

6 EXISTENCE OF THE SPECIFIC INTENT AND THE OTHER 

7 TO THE ABSENCE OF T~E SPECIFIC INTENT, IT IS YOUR 

8 DUTY TO ADOPT THAT I~"TERPRETATION WHICH POINTS 

9 TO THE ABS=~"r~_,_,,,~ OF THE                    ~’qPECIFIC I!’.;’F, _,~ .... . IF, ON 

!0 THE OTHER HAND, ONE ]X~ERPRETATIC"N OF THE EVIDENCE 

11 AS TO SUCH SP,_--C]F1C INTENT APPEARS TO YOU TO BE 

t2 RE,~,Sc, NABLE AND ~- OTHER INTERPRETATION TO BE 

13 UNREASONABLE, 1T WILL BE YOUR DUTY TO ADOPT THE 

!4 REASONABLE ~N,_RPP, ETATION AND TO REdECT THE 

15 Ur~Rr~AsON~B~ ~- 

!6 ]= YO~ FIND THAT BEFORE T~IS TRIAL 

. . ...~    ,,~__ ~;~LLr~_LY FA1 c.~ ~.s. DELIBERATELY I-/ THE DEFEN’r"T ~,.~-= .,1 ~ ___ 

18 MISLEADIr~G STATEMENTS CONCERNING THE CHARGES UPON 

, ’ ’ - u~,._R qUCH 
19 WHICH HE ]q XOW BEING ~RIED, YOU MAY "ONSI 

20 STA-rEMEb~TS AS A CiRCvr.’;STANCE TE,ND]NG TO PROVE A 

21 CONSCIOUSNESS OF 3UILT BUT IT IS NO-~ SUFFICIENT 

~ ,-= = -_ ~, T .... ~=_i~’- TO B 

23 TO SUCH A CIRCUMSTANCE AND ITS SIGNIFICANCE, IF 

24 ANY, ARE MATTERS FOR YOUR DETERMINATION. 

25 NEITHER SIDE IS REQUIRED TO CALL AS 

26 WITNESSES ALL PERSONS WHO MAY HAVE BEEN PRESENT 

27 AT ANY OF THE EVENTS DISCLOSED BY THE EVIDENCE 

28 OR MAY APPEAR TO HAVE SOME KNOWLEDGE OF THESE 
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I EVENTS, OR TO PRODUCE ALL OBJECTS OR DOCUMENTS 

2 MENTIONED OR SUGGESTED BY THE EVIDENCE. 

8 NOW, THERE HAS BEEN EVIDENCE IN~T~IS 

4 CASE INDICATING THAT A PERSON OTHER THAN THE 

S DEFENDANT WAS OR MAY HAVE BEEN INVOLVED IN THE 

6 CRIMES FOR WHICH THE DEEENDANT IS ON TRIAL. 

7 YOU MUST NOT DISCUSS OR GIVE ANY 

8 CObiS1DERATI~N AS TO WHY THF ,OTHER PERSON IS NOT 

9 BEING PROSECdTED IN T~IS TRIAL OR WHET~ER HE HAS 

10 BEEN OR WILL BE PROSECUTED. 

!1 EVIDENCE THAT ON SOME FORMER OCCASION 

12 A WITNESS M~DE A STATEMENT OR STATEMENTS THAT WERE 

18 INCONSISTENT OR CONSISTENT WITH HIS TESTIMONY IN 

14 THIS TRIAL M~Y BE CONSIDERED BY YOU NOT ONLY FOR 

16 WtTNESS~ BUT ALSO AS EVIDENCE OF THE TRUTH OF THE 

17 FAC~S AS ..... D ~ THE ~,~-~,ESS ON SUC~ =OR~ER 

!8 OCCASION. 

19 IF YOU DISBELIEVE A WITNESS’S 

20 TEST]HObby T~T ~E NO LO’~ER REMEMBERS A CERTAIN 

21 EVET,T, SL;S~ -EST]~Or;Y ~S IN:ONSISTENT WITH A PRIOR 

22 S.L-Et4Er~- ~: ~,L-E’~E’;~S E -~ DESCR!B!~,G T~AT 

23 EVENT. 

24 EVERY    PERSON WHO TESTIFIES UNDER OATH 

25 IS A WITNESS.       YOU ARE    THE    SOLE UUDGES OF THE 

26 BELIEVABILITY OF A WITNESS AND THE WEIGHT TO BE 

27 GIVEN THE TESTIMONY OF    SUCH A WITNESS. 

28 IN    DETERMINING THE    BELIEVABILITY OF 
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I A WITNESS YOU MAY CONSIDER ANYTHING THAT HAS A 

2 TENDENCY IN REASON TO PROVE OR DISPROVE THE 

8 TRUTHFULNESS OF THE TESTIMONY OF THE WITNESS, 

4 INCLUDING BUT NOT LIMITED TO ANY OF THE FOLLOWING" 

5 THE EXTENT OF THE OPPORTUNITY OR ABILITY 

6 OF THE WITNESS TO SEE OR HEAR OR OTHERWISE BECOME 

7 /’,W#RE OF A!~Y MATTER ABOUT WHICH THE WITNESS HAS 

8 TESTIFIED. 

9 
T~ ..... ~,~]L’    ]TY      OF T, HE WITNESS T,~ .......... R=,~MBER 

10 OR TO COMMb"XIC ~ ANY MATTER ABOUT WHICH THE W~TNESS 

11 HAS TESTIFIED. 

,, ~ ~H~R~,~TER ,AND QUALITY OF ~ ~’~ 

!3 TESTIMONY. 

14 THE DEMEANOR AND MANNER OF THE WITNESS 

15 WH~LE 

i6 THE EXISTENCE OR NONEX!STEX’¢E C= A 

17 BIA£, i’,TER=ST :}R CT~ER MOTIVE. 

18 EVIDENCE OF THE EXISTENCE (DR " .... 

!9 E~’]STENOE O= .ANV FACT ~ESTIFIED TO BY T~£ 

,~=      , ,UuE OF THE WIT’,,ESS 20 NOW, .... ATTi~ ’~ ~.~_~RD 

21 T,~E ACT~0N IX V,’H!CH TESTIMONY HAS BEEN GITE’, 

23 A STATEMENT PREVIOUSLY MADE BY THE 

24 WITNESS THAT IS CONSISTENT OR INCONSISTENT WITH 

25 THE ~ESTIMONY OF THE WITNESS. 

26 

27 

28 
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I A WITNESS WILLFULLY    FALSE    IN ONE MATERIAL 

2 PART OF HIS TESTIMONY IS TO BE DISTRUSTED IN OTHERS. 

8 YOU MAY REJECT THE WHOLE TESTIMONY OF A WITNESS 

4 WHO WILLFULLY HAS TESTIFIED FALSELY AS TO A MATERIAL 

5 POINT, UNLESS, FROM ALL OF THE EVIDENCE, YOU SHALL 

6 BELIEVE THE PROBABILITY OF TRUTH FAVORS HIS TESTIMONY 

7 iN OTHER PARTICULARS. 

8 HOWEVER, DISCREPANCIES !N A W1TNESS’S 

~ TESTIXONY OR BETWEEN ~q,~ TFqTIt.IONY.~               ,~,~"~ THAT OF 

S~.,, NECESSARILY MEA.~’ 10 OTHERS, IF THERE WERE ANY, DO ~T 

11 THAT THE WITNESS S~OULD BE DISCREDITED. FAILURE 

~ ~.I~ ....... EXPERIENCE, AND INNOCENT 12 OF RECOLLE~TION IS A r~’~Mm~ 

13 MlSRECOLLECTION IS NOT UNCOMMON. IT IS A FACT 

14 ALSO, THAT TWO PERSONS WITNESSING AN INCIDENT OR 

15 A TRANSECT!ON ,:}FT~’i ~,’~ ~ c~= C!~ H~LR IT D~FFERENTLY. 

~6 WHETHER A DISCREP~CT ~ERTAINS TO A FACT OF 

18 CONSIDERED IN WEIGHING iTS SIGNIFICANCE. 

1~ Y~:J ~RE NOT ~n’~"D TO D~rlD2 IN 

20 C,_,,,rOR~41TT WITH T~: TESTiMON’~ OF A NUMm~R OF 

2i WITNESSES, WHICH rj’)ES NOT PRODJCE CON\’ICTION 1N 

23 NUMBER OR OTHER EVIDENCE, WHICH APPEALS TO YOUR 

24 MIND WITH MORE CONVINCING FORCE. THIS DOES NOT 

25 MEAN THAT YOU ARE AT LIBERTY TO DISREGARD THE 

GRE~.,ER NUMBER OF WITNESSES MERELY 26 TESTIMONY OF THE 

27 FROM CAPRICE OR PREJUDICE, OR FROM A DESIRE TO 

28 FAVOR ONE SIDE AS AGAINST THE OTHER. IT DOES MEAN 
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1 THAT YOU ARE NOT TO DECIDE AN ISSUE BY THE SIMPLE 

2 PROCESS OF COUNTING THE NUMBER OF WITNESSES WHO 

8 HAVE TESTIFIED ON THE OPPOSING SIDES. IT MEANS 

4 THAT THE FINAL TEST IS NOT IN THE RELATIVE NUMBER 

S OF WITNESSES, BUT IN THE RELATIVE CONVINCING FORCE 

6 OF THE EVIDENCE. 

7 TESTIMONY WHICH YOU BELIEVE GIVEN BY 

8 ONE WITNESS IS SUFFICIENT FOR THE PROOF OF ANY 

9 FACT.    HOWEVER, BEFO~= FIND]N,= ANY FACT REQUIR=D 

10 TO BE ESTABLISHED BY THE PROSECUTION TO BE PROVED 

11 SOLELY BY ~E TESTIMONY OF SUCH A SINGLE WITNESS, 

12 YOU SHOULD CAREFULLY REVIEW ALL OF THE TESTIMONY 

13 UPON WHICH THE PROOF OF SUCH FACT DEPENDS. 

14 EYEWITNESS TESTIMONY HAS BEEN RECEIVED 

iS IN THIS TRIAL. 

16 I..N DETERMINING THE WEIGHT TO BE GIVEN 

17 EYEWJTNES2 IDENTIFICATION TESTIMONY, YOLJ SHOULD 

18 CONSIDER TmE BELIEVABILITY OF THE EYEWITNESS AS 

19 WELL AS OT-ER FACTORS WHICH BEAR UPON THE ACCbRACY 

20 OF THE WITNESS’ ALLEGED IDENTIFICAT]ON OF ROX 

~ " Nb BUT ;~O IMITED TO, e.~f CiF Te~E 21 i E\,’IN INCL’~’~,I ’~’, T L .... ~ 

22 =OL L 0’;,’ ] ~’;’~- : 

23 THE OPPORTUNITY OF THE WITNESS TO 

24 OBSERVE THE PERSON. 

25 THE STRESS, IF ANY, TO WHICH THE 

26 WITNESS WAS SUBJECTED AT THE TIME OF THE OBSERVATION. 

27 THE WITNESS’    ABILITY, FOLLOWING THE 

28 OBSERVATION,    TO    PROVIDE A DESCRIPTION OF THE PERSON 
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I HE OR SHE SAW. 

2 THE    EXTENT TO WHICH THE    PERSON EITHER 

3 FITS    OR    DOES    NOT    FIT THE    DESCRIPTION OF THE    PERSON 

4 PREVIOUSLY GIVEN    BY    THE    WITNESS. 

5 THE    CROSS-RACIAL OR    ETHNIC NATURE OF 

6 THE IDENTIFICATION. 

7 THF_ WITNESS’ CAP,-,’,.,ITY TO MAKE AN 

8 ] DENT ] F I CAT ION. 

9 EViDEr;CE RELATING TO THE WITNESS’ 

!0 ,-,B,~ ~TY TO IDENTIFY OTHER PEOPLE PRESENT AT THE 

!! TIME OF THE ALLEGED SIGHTING OF THE PERSON WHO 

12 IS THE SUBJECT OF THE IDENTIFICATION. 

D,_N ~ I FY 18 ~’UETHER~,, THE WITNESS WAS ABLE TO 

14 THE PERSON IN A PHOTOGRAPHIC OR PHYSICAL LINEUP. 

15 T~5 F’~IO~.         v,’~= TlV~,    , BET,,~EEN THE AL 

!6 S!G~Ti’’r .... ~ 1DE,; 1FiCA~ ~ AND THE WI ’, ’4::~’ "~       , ~ iON. 

~7 ’WH~T~E~ T=E ’~ITN£~S HAD PRIOR CONTACTS 

18 WITH THE PERSON ALLEGEDLY SIGrTED. 

"9 ~,,_ E2 ENT T~n W~ICH T~E WITNESS IS 

20 EiThER CERTAIr,; OR r.~CLRTAIN C= T~E IDENTIFICZ.TIC:;. 

21 WHETHER T~E WIT~-cS,    ~DENTIFICATI 

23 THE SUGGESTIVENESS OF ANY PROCEDURE 

24 USED TO OBTAIN AN IDENTIFICATION. 

25 ANY OTHER EVIDENCE RELATING TO THE 

2B WITNESS’ ABILITY TO MAKE ANY IDENTIFICATION. 

27 MOTIVE IS NOT AN ELEMENT OF THE CRIMES 

28 CHARGED AND NEED NOT BE SHOWN. HOWEVER, YOU MAY 
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I CONSIDER MOTIVE OR LACK OF MOTIVE AS A CIRCUMSTANCE 

2 IN TH~S CASE. ABSENCE OF MOTIVE MAY TEND TO 

8 ESTABLISH INNOCENCE. YOU MAY, THEREFORE GIVE ITS -- 

4 PRESENCE OF MOTIVE MAY TEND TO ESTABLISH GUILT. 

5 ABSENCE OF MOTIVE MAY TEND TO ESTABLISH INNOCENCE. 

6 YOU WILL THEREFORE GIVE ITS PRESENCE OR ABSENCE, 

7 AS T~E C~SE MAY BE, THE WEIGHT TO WHICH YOU FIND 

8 IT TO BE £rxTITLED. 

9 

10 

!1 

!2 

13 

14 

!5 

16 

17 

18 

!9 

2O 

21 

23 

24 

25 

26 

27 

28 



13208 

I IT IS A CONSTITUTIONAL RIGHT OF A 

2 DEFENDANT IN A CRIMINAL TRIAL THAT HE MAY NOT BE 

;8 COMPELLED TO TEST!FY. YOU MUST NOT DRAW ANY 

4 INFERENCE FROMTHE FACT THAT HE DOES NOT TESTIFY. 

5 ,~ ’URTHL.R,=    YOU MUST NEITHER DISCUSS THIS MATTER NOR 

6 PERi:I1 i IT TO ~,~R ~NTO YOUR DELfBE 
~ 

R~, IONS ]N ANY 

7 W& Y . 

8 it; DECIDiNG WHETHER OR NOT TO TES-IFY, 

9 T~E DEFE~ ..... ... ~lE OF THE .q~,~ t~y CHOOSE TO RELY ON THE c~- 

I0 EVI~:NCE ZND UPON T~L F&~L ~, , ~ "~ UR= I ~ ANY OF THE 

1! PEOPLE TO PRO.’E BEYOND A REASONABLE DOUBT EVERY 

12 ESSENTIAL ELEb’,~NT OF THE CHARGES AGAINST HIM. AND 

13 NO LACK OF TESTIMONY ON THE DEFENDANT’S PART WlLL 

14 
SUPPLY A FAILURE OF FROOF OF THE PEOPLE SO AS TO 

~6 

~7                               Z 3C,.~SSI¢~’~ ~S z STATEMENT MADE 

18 
D~FENDANT    OTHER T~AN    AT H~S TRIAL    IN WHICH    HE    HAS 

~ ........... _ ~iE FO    WH :~.~, ~ ~ ......... £RI    S R !OH HE 

20 
lS ON TR1AZ. ~,, ORDER TO CONSTITUTE A CONFESSION, 

2~ qUCH A cTZ-=v=’ - ,, ,cT Zrr, ~W~ EDgE PAP~TCTpATT;%t~ 

~2 
ThE CRi/4E~ LS ,’,£~_ AS 7ri£ REQUIRED CR]HI:,AL IT,TEXT. 

23 
A STATEMENT MADE BY THE DEFENDANT OTHER THAN AT HIS 

24 
TRIAL    IS NOT A CONFESSiON BUT AN ADMISS!ON WHENEVER 

25 
THE    STATEMENT DOES    NOT    BY    ITSELF ACKNOWLEDGE HIS 

GUILT OF THE    CRIMES    FOR WHICH HE    iS ON TRIAL BUT 

27 
WHICH TENDS TO PROVE HIS GUILT WHEN CONSIDERED WiTH 

2B 
THE REST O= THE EVIDENCE, 
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I YOU ARE THE EXCLUSIVE JUDGES AS TO 

2 WHETHER THE DEFENDANT MADE A CONFESSION OR AN 

8 ADMISSION AND IF SO, WHETHER SUCH STATEMENT IS TRUE 

4 IN WHOLE OR !N PART. IF YOU SHOULD FIND THAT THE 

5 DEFENDANT DID NOT MAKE THE STATEMENT, YOU MUST 

6 REJECT fT. 1F YOU SHOULD FIND THAT lT IS UNTRUE IN 

7 WHOLE OR IN PART, YOLi MAY CONSIDER THAT PART WHICH 

8 YOU FIND TO ~ TRJE 

9 EV1. ~:~NbL: OF AN ORAL CONFESSION OR 0R&L 

10 ADMiSSiON OF THE DEFEND.ZNT SHOULD BE VIEWED WITH 

11 CAUT I ON . 

12 AN ~uMiSSION iS A S~A~_MENT, ORAL OR 

13 WRITTEN, MADE BY THE DEFENDANT OTHER THAN AT H!S 

14 TRTAL, WHICH DOES NOT BY iTSELF ACKNOWLEDGE HIS 

15 :};jiL]- OF THE CR!’qES FC:~ WHI.CH HE IS ON TRIAL, 

16 WHtCH ..... STAT=’’ZK!-L: _, TENF,:~,~ TO PROVE HiS GUILT WHEN 

17 CONSIDERED ;.,T- "~E ~EST OF THE EVIDENCE. 

18 YOU ARE THE EXCLUSIVE JUDGES AS TO 

19 WHETHER ~ ’~ ~. ; .... .- ~.~ ~ ~ ...... 

20 WHETHER SUCh STATE’’= ~ ’ UE ~’~N ;S TR.     IN WHOLE OR IN PART. 

2! ~ w~,, cHOULD FIND ~ DEFE’~m# 

23 YOU SHOULD FlND THAT lT IS TRUE IN WHOLE OR IN PART, 

24 YOU MAY CONSIDER THAT PART WHlCH YOU FIND TO BE 

25 TRUE. 

26 EVIDENCE OF AN ORAL ADMISS!ON OF    THE 

27 
DEFENDANT SHOULD    BE    VlEWED WiTH CAUTION. 

28 NO PERSON MAY    BE COt~VICTED OF A CRIMINAL 
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I OFFENSE UNLESS THERE IS SOME PROOF OF EACH ELEMENT OF 

2 THE CRIME INDEPENDENT OF ANY CONFESSION OR 

3 ADMISSION MADE BY H!M OUTSIDE OF THE TRIAL. THE 

4 I DENT!TY OF THE PERSON WHO I S ALLEGED TO HAVE 

5 COMMITTED A CR,~ME IS NOT AN ELEMENT OF THE CRIME 

6 NOR 1S THE DEGREE OF THE CRIME. 

7 c_.._ ,...,~,~ IDENTI. ’-, P’,.’-.Y BE ESTABLISHED BY 

8 ADmISSiON OR C~t~SSSION. 

9 -HE TEST I~!O~,,’, OF DEAN KARNY, WHO HAS 

10 ~=Et,i IMbIUtqiL=D =R:qs’ PR .... ECU ~O,"d IN TH~S CASE, SH’-’U’ 

11 BE \,’IEWED W!TH :3REATER CARE THAN THE TESTIMONY OF 

12 OTHER WITNESSES. 

13 EVIDENCE HAS BEEN iNTRODUCED IN TH!S 

14 TRIAL S~OWI ~ .... = DE~=~,~..-~NT ,~ND THREE OTHER PEOPLE 

, ,~_                              _       w~. R- ..... ",,’E~. FOR: T~E Li~ITED PUR’-’’’cr-r’L.,_,,_ OF 

tY PRC",~:~’~’ r~ ,~,._~ A. ....... P,L,_ZR2 _,    - ] ,.~       iT"’ L’-;,EE-,_~ . 

18 BETWEEN DEAr’.; K,:~’,,Y AND TXE STATE OF CALIFORNIA. 

20 FOR TH!S L]Y:--E3 r-’bx~-’OSb: AN~ FOR NO OT~ER r;._,F..~ 

2! ’ z[D. SS:; IS £:IUALtFIED TO TESTIFY 

22 E’>(p:s’T I P- ~-: --: : -:~ ._ - .;¯,~.,’,LL-.:= ,    K] ’ EZm--: 

23 TRAINING OR EDUCATION    SUFFICIENT TO QUALIFY HIM AS 

24 AN EXPERT ON THE    SUBJECT TO WHICH HIS    TESTIMONY 

25 RELATES. 

26 DULY QUIAL]F~ED EXPERTS MAY GIVE THEIR 

27 OPINIONS    ON QUESTIONS    IN CONTROVERSY AT A TRIAL. 

28 TO ASSIST    YOU    IN DECIDING SUCH QUEST!ONS,    YOU 
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1 MAY CONSIDER    THE    OPINION    WITH THE    REASONS    GIVEN    FOR 

2 IT, IF ANY, BY THE EXPERT WHO GIVES THE OPINION. 

3 YOU MAY ALSO CONSIDER THE QUALIFICATIONS 

4 AND CREDIBILITY OF THE EXPERT. 

5 YOU ARE NOT BOUND TO ACCEPT AN EXPERT 

6 OP1N!ON AS CONCLUSIVE., BUT SHOULD GIVE TO IT THE 

7 WEIGHT TO WHICH YOU F~ND iT TO BE ENTITLED. 

8 ’YOd MAY DISregARD ANY SUCH OPINION iF YOU 

9 FiND 1T TO BE .... ’~’EA    r4A 

!0 iN DETERM!NING THE WE!GHT TO BE G~VEN 

11 TO AN OP~NiOr. EXPRESSED BY ANY WITNESS, YOU SHOULD 

12 CONSIDER H!S CREDIBILITY, THE EXTENT OF HlS 

13 OPPORTUNITY TO PERCEIVE THE MATTER UPON WHICH HIS 

14 OPINIONS IS BASED AND THE REASONS, IF ANY, GIVEN FOR 

!5 IT. 

~6 Y~’j_ ARF_ NOT, REQL’~RED TO                        ~,~CCEPT SUCH 

17 C.~INiL;iN, BUT ~ ..... .’vE IT T~E ’ =]G-:,           , 

18 WHICH YOU FIND IT TO BE ENTITLED. 

!9 i’; EXAr’!~NI54~ ~.,.~N EXP=C’~,,T    Wt .... ;~.SS,~ rr’~:~=’.~OvNs- 

20 MAY PROPOUND TO ~IM ~ TYPE OF QUESTION KNOWN IN 

21 LAW AS A HYPLTHETiCAL QL~ESTI0N. BY SUCH A QUESTION, 

23 FACTS AND TO G!VE AN OPINION BASED ON SUCH 

24 ASSUMPTION. 

25 ~N PERMITTING SUCH A QUESTION, THE 

26 COURT DOES NOT RULE, AND DOES NOT NECESSARILY FIND 

27 THAT ALL THE ASSUMED FACTS HAvE BEEN PROVED. IT 

28 ONLY DETERMINES THAT THOSE ASSUMED FACTS ARE WITHIN 
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1 THE PROBABLE OR POSS!BLE RANGE OF THEEVIDENCE.    IT 

2 IS FOR YOU, THE JURY, TO FIND FROM ALL THE EVIDENCE, 

3 WHETHER OR NOT THE FACTS ASSUMED IN A HYPOTHETICAL 

4 QUESTION HAVE BEEN PROVED, AND IF YOU SHOULD FIND 

5 THAT ANY .ASSUMPTION IN SUCH A QUESTION HAS NOT BEEN 

6 PROVED, YOU ARE TO DETERMINE THE EFFECT OF THAT 

7 FAILURE OF PROOF ON THE VALUE A~’;D WE;GHT OF THE 

8 EXFERT OP’,!,,~!,3N BASED ON 7~E ’,L, SSUMED FACTS. 

g 

10 

11 

!2 

13 

1,4 
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I A DEFENDANT IN A CRIMINAL ACTTON TS 

2 PRESUMED TO BE INNOCENT UNTIL THE CONTRARY IS 

3 PROVED, AND IN CASE OF A REASONABLE DOUBT WHETHER 

4 HIS GUILT !S SATISFACTORILY SHOWN, HE IS ENTITLED TO 

5 A VERDICT OF NOT GUILTY. THE EFFECT OF TH!S 

6 PRESUMPTION IS TO PLACE UPON THE STATE, THE 

7 BURDEN OF PROVING HIM GUILTY BEYOND A REASONABLE 

8 DOUBT. 

9 A REASOXABLE DOUBT 15 DEFINED AS 

10 FOLLOWS: ~T ;S NOT A MERE POSSIBLE DOUBT BECAUSE 

11 EVERYTHING RELATlNG TO HUMAN AFFAIRS AND DEPENDING 

!2 URON MORAL EVIDENCE tS OPEN TO SOME POSSIBLE OR 

13 IMAGINARY DOUBT. lT ~S THAT STATE OF THE CASE WHICH, 

14 AFTER THE ENTIRE COMPARISON AND CONSIDERAT!ON OF 

15 A~L O= T~E E, ~DE!~E, LEAVES THE M!NDS OF THE JURORS 

16 ]~ THAT CONDITION THAT THEY CANNOT SA~ THEY FEEL AN 

17 Z~iD~:G CO!’~V~ ~T;O~ TO A ~ORAL CERTA]’.-~ OF THE TRUTH 

18 OF THE CHARGE. 

19 ~HE DEFENDANT CONTEt~DS THZT RON LEV!N 

20 ALIVE AT LEAST !N SEPTEMBER, ~986 AXD WAS ALLEGEDLY 

4, S=Er’i ~r~ TUCSO , AR;ZO[!A. IF YOU ..... = REAS~ .... BL 

22 -~: ......... = .... ~__=: ~;: ~, . ~ ,’:’: ;S uLA~, Yc,.~ ~    RE~ : 

23 DOUBT IN THE DEFENDANT’S FAVOR AND FIND HIM NOT 

24 GUILTY. 

25 THE    PERSONS CONCERNED IN THE COMMISSION 

~ OF       A.    CRIME WHO ARE    REGARDED BY LAW AS PRINCIPALS 

27 IN THE    CRIME THUS    COMMITTED AND EQUALLY GUILTY 

2B THEREOF,     INCLUDE THOSE WHO DIRECTLY AND ACTIVELY 
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I COMMIT    THE ACTS CONSTITUTING THE    CRIME OR THOSE WHO 

2 A!D AND ABET THE COMMISSION OF THE CRIME. 

8 ONE WHO A!DS AND ABETS IS NOT ONLY 

4 GUILTY OF THE PARTICULAR CRIME THAT TO HIS KNOWLEDGE, 

5 HIS CONFEDERATES ARE CONTEMPLATING COMMITTING, BUT 

6 HE tS ALSO LIABLE FOR THE NATURAL AND PROBABLE AND REASOt’~BLF 

7 CC, NSE~UENCES OF ANY ACT THAT HE KNOW~NGLY AND 

8 ~.!.~ ENTt ,~ LLY AIDhD OP, rNCOURAG~D. 

9 .~,,SERS~’’v,~ ~:~ AND AB~TS TH~_ COMM]SSI~’~ OF A 

I0 CRIME WHEN HE (1) WITH KNOWLEDGE 0F THE UNLAWFUL 

~1 ~URPOSE OF THE PERPETPATgR AND (2) WITH THE INTENT 

R.~I FACI I~T~NG !2 ~’P P’~RP 

13 THE COMMISSION OF THE OFFENSE, BY ACT OR ADVICE, AlDS, 

14 PROMOTES, ENr~’’~=q,~b’~~ OR iNSTIGATES THE COMM~SStON 

15 3= T~E CRIME. 

18 AT THF SCENE OF THE.       ,~Rl~=,~. 

19 cCENE_ OF A                      ,~r~iME WH~ ~_ DOES 

- 20 THF_ rC}MMi,~ cc~ ~ 10N OF THE ~R~ TME, DOES NC AFt ~, ~ TO 

23 BEING COMM)TTED AND THE FAILURE TO PREVENT ]T~ DOES 

24 NOT AMOUNT TO AJDING AND ABETTING. 

25 IN EACH 0F THE CRIMES CHARGED IN COUNTS 

2B i AND J! OF THE INFORMATtON~ NAMELY MURDER AND 

27 ROBBERY, THERE MUST EXIST A UNION OR dOINT OPERATION 

2B OF ACT OR CONDUCT AND A CERTAIN SPECIFIC INTENT tN 



13214 

I THE MIND OF THE PERPETRATOR AND UNLESS SUCH SPECIFIC 

2 INTENT EXISTS, THE CRIME TO WHICH IT RELATES IS 

3 NOT COMMITTED. 

4 THE SPECIFIC INTENT REQUIRED IS INCLUDED 

5 IN ~,H~= DEFINIT;ONS OF THE CRIMES WHICH I WILL GIVE 

6 YOU. 

7 THE DEFEND’-,NT IN THIS CASE, HAS 

i D~,~E FOE ,H= PURPOS~ OF SHOWI’~G THAT 

a ~ [L ~ ,A(           i ~ ~,~=~ PRESENT AT THE TiME ANm~ Pi_.LEE OF THE 

10 COMF:’.SSION OF TH~ ALL=G=D~, ~ 0FFENSFq_~ FOR ~HICH HE 1S 

!~ ON TRIAL. 1F AFTER A CONSIDERATION OF ALL OF THE 

12 EVIDENCE, ’fOU HAVE A REASONABLE DOUBT THAT THE 

!3 DEFENDANT WAS PRESENT AT THE T!ME THE CRIME WAS 

14 COMMITTED OR THE CR~MES WERE COMMITTED, HE IS ENTITLED 

!6 THE DEFE,’~ ..... T IS C~R~ED It, CO’’T i OF 

.....~ ’ = .... ’ .... ~Sc~ 0~ -~E ~R~V= 0~ 

!8 ~URDER ~N VIOLATIO’: OF SECTION i8T OF T~E ~ENA~ CODE 

!9 THE CR]~!E OF MURDER 1S ~,,= SNLLWFUL                     ,Kt’ LI~ ~,-,= ¢~1. A 

2C HUMAN B~ ! N,3 W] TH M~L i CE AFORET~0JGmT CP T~E 

23 A FELONY INHERENTLY DANGEROUS TO HUMAN LIFE. 

24 !N ORDER TO PROVE THE COMMISSION OF 

25 THE CRIME OF MURDER, EACH OF THE FOLLOWING ELEMENTS 

~ MUST BE PROVED" ONE, THAT A HUMAN BEING WAS KILLED; 

27 TWO, THAT THE KILLING WAS UNLAWFUL; THREE, THAT THE 

~ KILLING WAS    DONE    WITH MALICE AFORETHOUGHT. 
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I MALICE MAY BE EJTHER EXPRESS    OR 

2 IMPL!ED. MALICE fS EXPRESS    WHEN THERE JS 

3 MANIFESTED AN ~NTENTION UNLAWFULLY TO KILL A 

4 HUMAN BEING. 

5 MALICE IS IMPLIED WHEN THE K~LL~NG 

6 RESULTS FROM AN INTENTIONAL ACT TNVOLVING A HIGH 

7 ~-*RE~- OF ~’ROgAB1’ 1TY TH±T iT WILL REqULT IN DE#,T 

8 i’,’H~C-:, ACT ~S, DO’ F~_ .FOR z BASE, A,NTTSOCIAL.                  .PURPOSE 

9 WITH. A W,S, NT~’’~’, DiSREG.A~:DFOR.                             ’m~,~,,,~I~," M° ’ LIFE. 

10 

11 

12 
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24" I WHEN    IT    IS SHOWN A KILLING RESULTED 

2 FROM AN INTENTIONAL DOING OF AN ACT WITH EXPRESS 

3 OR IMPLIED MALICE, NO OTHER MENTAL STATE NEED BE 

4 SHOWN TO ESTABLISH THE MENTAL STATE OF MALICE 

5 AFORETHOUGHT. 

6 THE MENTAL STATE CONSTITUTING MALICE 

", AFORE~-’’ ’ " "     ES N    h;EC.ES     I     REQUIRE ANY ,~,O~,~H, DO OT _ SAR LY 

8 II I -W]~ L OR ~ .... - ~,, AF0 .... ....... TRED OF THL P=c’SON KILLED. KE~OUGHT 

9 DOES NOT !t/,PLY DEL[~ERZ, Ti0N OR THE LAPSE OF A 

!,} CON’D]SERABLE TIME. l- ONLY MEANS THAT THE REQUIRED 

~- MENTAL STATE MUS~ PREC~D~ R~,m_R THAN FOLLOW THE 

"E ACT. 

]3 ALL MURDER WHICH IS PERPETRATED AND 

14 ANY KIND OF WILLFUL, D£LIB,_RA,E AND PREMEDITATED 

"; MURDER THE WORD "WI =’iL," .... .... ~ *-S bSED IN 

MEANS FORMED OR ARRIVED AT OR DETERM1"=r" ,,~_u,, UPON AS 

-s A RESULT OF CAREFdL T-~’’’~’~ ~-’ 

~...RATIONq FO~ A,L, ...... G,-’.I i m’- PROPOSED COURSE 

OF A¢ T ! Or,,! . 

28 BEFOREHAND.    IF YOU FIND THAT THE KILLING WAS 

DA 24 PRECEDED AND ACCOM. ,-,NIED BY A CLEAR., DELI==~’’’=u-<..I,.. 

25 INTENT ON THE PART OF THE DEFENDANT TO KILL, WHICH 

2~, WAS THE RESULT OF DELIBERATION AND PREMED1TATION~ 

~ 27 SO THAT IT MUST HAVE BEEN FORMED UPON PRE-EXISTING 

2~ REFLECTION,, NOT UPON SUDDEN HEAT OF PASSION-- 
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1 NOT UNDER A SUDDEN HEAT OF PASSION OR OTHER CONDITION 

2 PRECLUDING THE IDEA OF DELIBERATION, IT IS MURDER 

3 OF THE FIRST DEGREE. 

4 THE LAW DOES NOT UNDERTAKE TO MEASURE 

5 IN UNITS OF TIME, THE LENGTH OF THE PERIOD DURING 

6 WHICH THE THOUGHT MUST BE PONDERED BEFORE IT CAN 

7 RIPEN INTO AN INTENT TO KILL WHICH IS TRULY 

8 DELIBERATE AND PREMEDITATED.    THE TIME WILL VARY 

9 WITH DIFFERENT INDIVIDUALS UNDER VARYING 

10 CIRCUMSTANCES. 

11 THE TRUE TEST IS NOT THE DURATION OF 

12 TIME, BUT RATHER THE EXTENT OF THE REFLECTION. 

13 A COLD, CALCULATED JUDGMENT AND DECISION MAY BE 

14 ARRIVED AT IN A SHORT PERIOD OF TIME, BUT A MERE 

15 UNCONSIDERED AND RASH IMPULSE, EVEN THOUGH IT 

16 INCLUDE    AN INTENT TO KILL, IS NOT SUCH DELIBERATION 

17 AND PREMEDITATION AS WILL FIX AN UNLAWFUL KILLING 

18 AS MURDER OF THE FIRST DEGREE. 

19 TO CONSTITUTE A DELIBERATE AND 

20 PREMEDITATED KILLING, THE SLAYER MUST WEIGH" AND 

21 CONSIDER THE QUESTION OF KILLING AND THE REASONS 

22 FOR IT AGAINST SUCH A CHOICE AND, HAVING IN MIND 

23 THE CONSEQUENCES, HE DECIDES TO AND DOES KILL. 

24 THE UNLAWFUL KILLING OF A HUMAN BEING 

25 WHETHER INTENTIONAL, UNINTENTIONAL OR ACCIDENTAL, 

26 WHICH OCCURS AS A RESULT OF THE COMMISSION OR 

27 ATTEMPT    TO COMMIT THE    CRIME OF ROBBERY AND WHERE 

28 THERE WAS IN THE MIND OF THE PERPETRATOR THE 
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I SPECIFIC INTENT TO COMMIT SUCH CRIME, IS MURDER 

2 OF THE FIRST DEGREE. THE SPECIFIC INTENT TO COMMIT 

8 ROBBERY AND THE COMMISSION OR ATTEMPT TO COMMIT 

4 SUCH CRIME MUST BE PROVED BEYOND A REASONABLE 

5 DOUBT. 

6 1F A HUMAN BEING IS KILLED BY ANYONE 

7 OF SEVERAL PERSONS ENGAGED IN ~HE PERPETRATION 

8 OF 0R ATTEMPT TO PERPETRATE THE CR]FIE OF ROBBERY, 

9 ALL PERSONS WHO EITHER DIRECTLY AND ACTIVELY COMMIT 

10 THE ACT ~’~’~ SUC ." ~N_;WLEDGE ~,.u,sb~JTUTING H CRIME OR WHO 

11 OF THE UNLAWFUL PURPOSE OF THE PERPETRATOR OF THE 

12 CRIF[ AND WiTH THE INTENT OR PbRPOSE OF COMMITTING, 

13 ENCOURAGING OR FACILITATING THE COMmiSSION OF THE 

14 OFFENSE, AID, PROMOTE, ENCOURAGE OR INSTIGATE BY 

!6 !N THE FIRST DEGREE WHETHER THE KILLING 

18 IF YOU    FIND    THE    DEFENDAt;T ItN THIS 

~ N T~E - v~ . 19 ~q£ G~J]LTY OF M’~R~R i fIRST 

- ~ .... ~R~.=R WAS COMt-’,ITTED 20 MUSi TH~N DETFR~INE IF ~H~ ~ .... - 

21 "’~ F0L r ,u:~=R THE LOWING SPEC]A~     IRCUMS ~,~ ES 

23 A SPECIAL CIRCUMSTANCE MUST BE PROVED 

24 BEYOND A REASONABLE DOUBT. IF YOU HAVE A REASONABLE 

25 DOUBT AS TO WHETHER A SPECIAL CIRCUMSTANCE IS TRUE, 

26 IT IS YOUR DUTY TO FIND THAT IT 1S NOT TRUE. 

27 IF THE DEFENDANT HUNT WAS AN ALDER 

2B AND ABETTOR BUT NOT THE ACTUAL KILLER, IT ~UST 
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I BE PROVED BEYOND A REASONABLE DOUBT THAT HE INTENDED 

2 TO AID IN THE KILLING OF A HUMAN BEING BEFORE YOU 

8 ARE PERMITTED TO FIND THE ALLEGED SPECIAL 

4 CIRCUMSTANCE OF THAT FIRST DEGREE MURDER TO BE 

5 TRIJE AS TO THE DEFENDANT HUNT. 

6 IN ORDER TO FIND THE SPECIAL CIRCUMSTANCE 

7 L,: ~,~=~ ] THIS CA~= TO ~E TRUE OR UNTRUE, YOU 

8 t’;UST AGREE UNANI¢4OOSLY. 

9 YOU WILL INCLUDE IN YOUR VERDICT, ON 

10 ,a’, fORM TH,~.T WILL. BE SUr~’, ~IED, ~JuR FINDING AS TO 

.... -r-~ER ~ CIK~UMSTANCE IS TRUE (DR NOT i! ~’~ .... THE SPECIA 

12 TRVE. 

13 TO FIND THAT THE SPECIAL CIRCUMSTANCE 

!4 REFERRED TO IN THESE INSTRUCTIONS AS MURDER IN 

15 TH~ ~,~ v..~ ~,.~.I~I~SSJON C:F ~, ~uS£ERY I~ TRU=, IT MUST BE 

!6 FROv’ED" THAT THE t4’_’RDER WAS COMM]TTED WHILE THE 

!8 ROBBERY. 

19 (2) THLT T~E DEFEND,’-.!’;- IN-ENDED TO 

.... ’ ’ ’ M ’ N 20 KI! ~ A Hu.,A~< BE1 G OR ItdTENDED TO AID ANOTHER It’,’ 

21 T~E KILLING OF ,i ~U,XZh; ~EING. 

22 

23 ORDER TO CARRY OUT OR ADVANCE THE COMMISSION OF 

24 THE CRIME OF ROBBERY OR TO FACILITATE THE ESCAPE 

25 THEREFROM OR TO AVOID DETECTION. 

26 IN OTHER WORDS, THE SPECIAL CIRCUMSTANCE 

27 REFERRED TO IN THESE INSTRUCTIONS IS NOT ESTABLISHED 

28 1F THE ROBBERY WAS MERELY INCIDENTAL TO THE 
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I COMMISSION OF    THE    MURDER. 

2 YOU    ARE    NOT    PERMITTED    TO    FIND    THE    SPECIAL 

8 CIRCUMSTANCES    CHARGED    IN THIS    CASE TO BE    TRUE    BASED 

~I ON CIRCUMSTANTIAL    EVIDENCE UNLESS THE    PROVED FACTS 

5 ARE NOT ONLY     (I) CjNS]STENT WITH THE THEORY THAT 

6 THE SPECIAL CIRCUMSTANCES ARE TRUE; BUT (2) CANNOT 

7 5E RECONCILED W]TH ANY OTHER RATIONAL CONCLUSION. 

8 EACH FACT WH]CH IS ESSENTIAL TO 

9 A SET O~ FAS~c NECE¢~ = ~’    IbH THE TRUTm :,~.~Y TO S ~AB’ ~ " 

~-           ~, r.,    RCUMS - I0 ,~.r THE SPE~ C~ TANCES MUST BE PROVED BLYOND 

~! A REA. SO~’*’a~N,~_E    ~’~ ~BT ALSO IF THE CIRCUMSTANTIAl 

!2 EVIDENCE IS SUSCEPTIBLE OF TWO REASONABLE 

13 INTERPRETATIONS, ONE OF WHICH POINTS TO THE TRUTH 

14 OF THE SPECIAL CIRC%PSTANCES AND THE OTHER TO THEIR 

.... ~=IR UNTR    At.~D 16 W~ICH PC:INTS T,. .,= UTH TO REJECT Tu~’T 

~7 ~’,TERPR~T.&=:2%    ’~..HI~ stINTS TO T~FIR TR~ TH 

18 IF ON TH-~ C’~U=R,,.,~ HAND, ONE INTERPRETATION 

~a.~. OF S’JCH ~’i~DEt,CE_ ~v~EARS" ~ T~. ~B= R=ASO’~ABLE_ .AND T~,, 

20 u..HER TO ~E .... E~Crh~ .... ~I=    ]T IS YOUR DUTY TO 

2! ~,.~,’~=;T, THF. _ RELSOT;2BLE IN~RPRETA, TiON. AND TO REdECT 

22 -2 _~’,RZL2 T’.L~_E. 

23 ~E FORGOT 1~.~5~ SO MAKE A NOTE OF IT~ WILL YOU? 

24 THE DEFENDANT IS CHARGED IN COUNT I I 

25 OF THE INFORMATION -- 

26 SORRY FOR THE DELAY.    BUT THERE IS ONE INSTRUCt 10N 

2~ ~HICH HAD NOT BEEN PULLED.    PARDON 

28 THE DEFENDANT IS CHA~GED IN COU~T I I 
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4,B" - I OF    THE    INFORMATION WITH THE COMMISSION OF THE CRIME 

2 OF ROBBERY IN VIOLATION OF SECTION 211 OF THE 

8 CODE. THE CRIME OF ROBBERY IS THE TAKING OF 

4 PERSONAL PROPERTY IN THE POSSESSION OF ANOTHER 

5 FROM HIS PERSON OR IMMEDIATE PRESENCE AND AGAINST 

6 HIS WILL, ACCOMPLISHED BY MEANS OF FORCE OR FEAR 

~H= qPECIF]C INTENT P~KM~NENTLY TO ? ~-N~ WITH ~ 

8 DEP~,IVE SUC~ PF-~,SO,~~ OF THE PROPERTY. 

CF g 

10 
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20 

~7 
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I iN ORDER    TO PROVE THE    COMMISSION OF 

2 THE CRIME OF ROBBERY, EACH OF THE FOLLOWING ELEMENqS 

3 MUST BE PROVED"     (i) THAT A PERSON HAD POSSESSION 

4 OF PROPERTY OF SOME VALUE, HOWEVER SLIGHT. 

5 (2) THAT SUCH PROPERTY WAS TAKEN FROM SUCH PERSON 

6 OR HIS ]t,IMEDiATE PRESENCE. (3) THAT SUCH PROPERTY 

7 WAS TAKEN,-,.~,~’~’r :’r";CT~, ~=~,,~ W] L~ OF S~CH~ PERSON.     AND 

8 (~) ~AT, .... ~-’~,~ ~,~.K~ ’~AS ~rCOt~IPL]qHED.,,             ~ .~JTHER BY 

9 ForCE OR V;OLZr~ OR BY F~.R      l TI DATiON OR 

~=N TIdE I0 BOTH. (5} TX,ZT 2V, CN PROPERTY WAS ~’~- WITN 

,, ~,,~N~N,LY TO DFPR1VE qU~M PERSON 

12 O~ HIS PROPERTY. 

13 EACH COUNT CHARGES A SEPARATE AND 

14 DISTINCT OFFENSE. YOU MUST DECIDE EACH COUNT 

~5 SEPA, RfiTEL~ ¯ 

~,~,~, MAY BF FOUND GUILTY OR 

N - BOTH Or THIn O=~mXcEs 

!8 CHARGED. YOUR    FIt~Dir’,:~ AS    TO    EACH    COUNT    MUST    BE 

20 ~ XA’,’ff NCT INTENDED BY ANYTHING i HAVE 

21 SAiD ’}; D;-?,= "R Z’~Y ;~:_.£STiONS THAT I hA"?~ ASKED 

23 INTIMATE OR SUGGEST WHAT YOU SHOULD FIND TO BE 

24 THE FACTS ON ANY QUESTION SUBMITTED TO YOU OR THAT 

25 ~ BELIEVE OR DISBELIEVE ANY WITNESS. 

~ IF ANYTHING I HAVE DONE OR SAID HAS 

27 SEEMED TO 50 INDICATE, YOU wILL DISREGARD IT AND 

28 FORM YOUR OWN OPINION. YOU ARE TO DISREGARD ANY 
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I VERBAL EXCHANGE BETWEEN COUNSEL AND THE    COURT OR 

2 ANY    DIFFERENCES AMONG    US    ON    RULINGS    MADE    BY    THE 

8 COURT. 

4 THE DECISION AS TO THE GUILT OR 

5 INNOCENCE OF THE DEFENDANT IS TO BE DECIDED SOLELY 

6 BY YOU ON THE EVIDENCE RECEIVED ,AND ON THE COURT’S 

7 [NSTRL!~’TIO.NS’~ ’ .     ] ~XPR~SS_       ~ NO QP]N~ON_, , . AS TO THE GUlLT, 

8 OR ]NZ:OCENCE OF T~E DEFENDANT. 

9 Th£ P,SRT]CI .... ~ON ~ COURT 

i0 QL’£ST]""’ING ~F W~T~4E�¢~q ]q .... ~" .... 

. ~ ,A,ED THAT THERE SHOULD 1 SUPREt/E COURT WHICH HC$ S~ 

12 BE PL.ZC~D IN T~E TRIAL JUDGE’S HANDS MORE POWER 

13 IN THE TRIAL OF JURY CASES AND TO MAKE HIM A REAL 

14 FACTOR iN THE ADMINISTRATION OF dUST]CE IN SUCH 

i~ K2FEKEE OR AU-OM,LTON ~S TO THE ASCERTAINMENT OF 

18 ALTHOVGH ] Atdi VESTED ~JTH THE POWER 

22 t-tY OP] ,~ .... mLR:TS 0= T~£ 

2" N,_~ ,,ET-= L~SS’-"’         ’ ~::R:INE~, ._ ~ ~N~ q:% ~: FRL its’ FROF, DO’~’~ ,~,~ 

~2 c , L: l’.} " _ x: ; : . .- .... :,~_ J’JD’3ES 

~ THE FACTS iN THE GUILT OR INNOCENCE OF THE 

24 DEFENDANT. 

25 NOW, YOU HAVE BEEN INSTRUCTED AS TO 

~ ALL OF THE RULES OF LAW THAT MAY BE NECESSARY FOR 

27 YOU TO REACH A VERDICT. WHETHER SOME OF THE 

~ INSTRUCTIONS WILL APPLY WILL DEPEND UPON YOUR 
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I DETERMINATION OF THE FACTS. YOU WILL DISREGARD 

2 ANY INSTRUCTION WHICH APPLIES TO A STATE OF FACTS 

8 WHICH YOU DETERMINE DOES NOT EXIST. YOU MUST NOT 

4 CONCLUDE FROM THE FACT THAT AN INSTRUCTION HAS 

5 BEEN GIVEN~ THAT THE COURT IS EXPRESSING ANY OPINION 

6 AS TO THE FACTS. 

7 BOTH THE PEOPLE AND THE DEFENDANT ARE 

- ,    ,u U,~ L ON 8 ENTI~LFD TO THE IND~v! ..... OPINI    OF EACH dUROR. 

9 IT 1S THE DUTY OF EACrfi OF YOU TO CONSIDER THE 

!0 EVIDENCE FOR THE PURPOSE OF ARRIVING AT A VERDICT 

11 IF YO’J CAN DO SO. EACH OF YOU MUST DECIDE THE 

12 CASE FOR YOURSELVES BUT SHOULD DO SO ONLY AFTER 

13 A DISCUSSION OF THE EVIDENCE AND THE INSTRUCTIONS 

14 WiTH THE OTHER JURORS. 

15 :’OU SHOLIL~ NOT HES1T,~TE TO C;-ANGE 

16 C,~iNION IF YOU ARE CONVINCED THAT iT IS -ERRONEObS. 

17 ~OWE’¢ER, YOU SHO’JLD r,0T BE INFLUENCED TO DEC~DE 

18 ANY QUESTI~ ~, IN ANY PARTICULAR WAY ik~’~-E~,.,~ A MAJORITY 

19 OF THE JURORS OR ANY OF THEM FAVOR SUCH A DECISION. 

20 THE ATTITUDE AND COb, DUCT OF ,_URORS 

21 AT T~-,L BEGINNING OF THEIR DELIBERATIONS ARE MATTERS 

22 .L-- CONE IDER.L_aLE ~’zPC:’-&N~.E.    ]T 

23 OF GOOD FOR A JUROR AT THE OUTSET, TO MAKE AN 

24 EMPHATIC EXPRESSION OF HIS OPINION ON THE CASE 

25 OR TO STATE HOW HE INTENDS TO VOTE.    WHEN ONE DOES 

26 THAT AT THE BEGINNING, HIS SENSE OF PRIDE MAY BE 

27 AROUSED AND HE MAY HESITATE TO CHANGE HIS POSITION, 

28 EVEN IF SHOWN THAT IT IS WRONG. 
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I REMEMBER, THAT YOU ARE NOT PARTISANS 

2 OR ADVOCATES IN THIS MATTER, BUT ARE JUDGES. 

3 AS I ADVISED YOU AT THE TIME OF THE 

4 JURY SELECTION, IN YOUR DELIBERATIONS, THE SUBJECT 

5 OF PENALTY OR PUNISHMENT IS NOT TO BE DISCUSSED 

6 OR CONSIDERED BY YOU. THAT IS A MATTER WHICH MUST 

~ N~qT IN "~; .... - VE,KD IN THE GUILT ; ....... ~Y ~"Av ~,~rECT YOUR ’ ~ 

8 PHASE OF THE TR]A.L, W~]CH i,,’£ LR~ PRESENTLY 

9 
:,:;g, SPEAKiN(~. OF VERD]CTS’, HAV~ YOU 

,- - p~ ~ v ¯ 
!0 GOT TH=M? LET m~ EX ~’ ’N THIn "ERDICT FORMS YOU 

!i WILL REVEt’IBER THAT T.uER5 ARE TWO COUNTS. THE FIRST 

12 CObNT ~ S FIUR~ T~E ~=rOND COUNZ I S ROB RY 

13 NOW, THERE ARE TWO VERDICT FORMS ON 

14 EACH COUNT. THE FIRST VERDICT FORM IS FOR EXAMPLE~ 

15 A . ER: :CT OF GL.~ LT~ . 

, .~. VE 

!7 AC-~’., FIND "~E r~=~’ ~z~,;-~ d_q= ~:j’.T, GUILTY OF 

~ ’ "~ SECTION 187, A 18 MURDER IN VIOLATION OF D=N-L u~u~ , 

~ , ..~E .... ’-’~ i, COUNT I 

20 L.%D WE ~’;- :4ER F! ,~ Tr~ AB)’dF OFFENSE 

22 Y!’,:     - 2c,_. ~ s~ ’.’:-" .... ; WE FI~’~ 

23 THAT    THE ALLEGATION THAT THE MURDER OF RONALD 

24 GEORGE    LEVIN WAS    COMMITTED BY THE DEFENDANT WHILE 

25 HE WAS.    ENGAGED    IN    THE    COMM]SS]ON OF    ROBBERY WITHIN 

26 THE M£ANiNG OF PENAL CODE SECTION 190.2(A)(17) 

27 T0 BE TRUE OR NOT TRUE. 

2B YOU ARE    TO STRIKE ONE OF THE TWO OF 
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I THEM, THAT YOU FIND THE SPECIAL CIRCUMSTANCES TO 

2 BE TRUE THEN YOU STRIKE OUT NOT TRUE. 

8 IF YOU FIND THE SPECIAL CIRCUMSTANCES 

4 OF ROBBERY IS TRUE, YOU STRIKE OUT NOT TRUE. 

5 AND ON COUNT I, THE SECOND VERDICT 

6 FORM, IS THE VERDICT OF NOT GUILTY. 

7 WE, THE JURY IN THE ABOVE-ENTITLED 

8 ACTION FIND iHL DEFENDANT, JOE ~Ui-~T, NOT GUILTY 

10 CODE, A FELONY AS CHARGED IN COUNT ] OF 

IN ....... . 11 

12 COUNT l i HA9 TO DO WiTh THE ROBBERY 

13 CHARGE. T~ERE ARE TWO FORMS FOR THAT, TOO. THE 

14 FIRST FORM ~S THE VERDICT OF GUILTY. 

~6 ACT~Ot.4 FIXS T~£ DEFEt’.;DANT, JOE ~jXT., G~LTY OF 

17 R’}~ERY IX V]CLZ. TI(:’,’ ~F SECTI 2i~ C)= -~E PENAL 

18 CODE, A FELONY~~.~’� ,~HARGED IN COUNT !I OF THE 

20 .... u~u, VERDICT FORv =~-~s 

21 IS -~E ViRDtCT OF t~OT GJILTY. 

2£ WE,    ~_ _,_.. ,:’~s~" IN 7Hc .... "=" E-E’~T~’: 

23 ACTION FIND THE DEFENDANT, JOE HUNT, NOT GUILTY 

24 OF ROBBERY IN VIOLATION OF PENAL CODE SECTION 211 

25 A FELONY AS CHARGED IN COUNT II OF THE INFORMATION. 

HA~~ 26 THE WR!TTEN INSTRUCTIONS 

27 BEEN GIVING YOU WILL BE MADE AVAILABLE IN THE 

28 dURY ROOM DURING YOUR DELIBERATIONS. TMEY MUST 
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I NOT BE DEFACED    IN ANY WAY. 

2 YOU WILL FIND THAT THE INSTRUCTIONS 

8 MAY BE EITHER PRINTED, TYPEWRITTEN OR HANDWRITTEN. 

4 SOME OF THE PRINTED OR TYPEWRITTEN INSTRUCTIONS 

5 MAY BE MODIFIED BY TYPING OR HANDWRITING. BLANKS 

6 IN THE WRITTEN iNSTRUCTIONS MAY BE FILLED IN BY 

7 TYP~ .~ OR H~,~,~R] ~ ING. 

8 ~,~’ SO,         ,~rbRTIONS_ OF THE                              .~RINTED OR 

~ ~ R~TI ~’~S                    ’ 9 TYPEWRITTEN Ih~ .... ~ ..... MA’~ BE DELETED BY LINING 

. ’ ~ RE~.~ THE D OUT PORTIONS 10 OUT D,_,d’T TRY TO "~ LINE 

11 OF THE !NSTRUCTIONS. THAT HAS NOTHING TO DO WiTH 

12 T~S CASE. YOU SHOULDN’T DO 

13 YOU ARE NOT TO BE CONCERNED WITH THE 

!4 REASONS FOR ANY MODIFICATIONS THAT HAVE BEEN MADE. 

15 S,L~,O, ’:OL ML;ST DIS~.EG,L-~D LXy DELETED P.~RT OF .s’d 

16 ’.NSTRL:CTION #.:~D NOT SPECkLe, T= ~ITHER WHAT IT WAS 

..:~. ~ .... WAS T~E    ~--SO:, IT2 nELETION. 

18 EVERY PART OF AN INSTRUCTION, WHETHER 

~q.~ IT .~q~ ~RINTED’, ~Y~F~, . ~ ..... ¢;s HZNDWRITT=~,~ 

20 iblP’~RTANCE~       . . YOU,, ARE TO BE GOVERNED ONLY ~mY THE 

2, ~’<gT~"CTION.,~_ 1~, iTS F~~’~z:. , ~ WORD}’~G,. ’WHETHER PR~. ~’, 

23 

24 

25 

26 

27 

2B 
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I YOU SHALL NOW RETIRE AND SELECT ONE 

2 OF YOUR NUMBER TO ACT AS FOREMAN WHO WILL PRESIDE 

3 OVER YOUR DELIBERATIONS -- OR FORELADY. iN ORDER 

4 TO REACH A VERDICT, ALL 12 JURORS MUST AGREE TO THE 

5 D~CIS]ON AND TO ANY F~NDIt,~G THAT YOU HAVE BEEN 

6 It,;STRUCTED TO tNCLUDE 1N YOUR VERDICT. 

,~" HAVE AGREED UPON 7 AS SOON AS ,LLL OF Yc~ 

8 z ~-~iCT, YO~ SH,~c~ ~ .... E ~T TED AND SIGNED BY 

~. ~ .<,~ OR FOREPERSOh ANb 7HEN SHALL RET~SRN W~TH 

10 ~- TO THIS COURTROOM. 

1t 1 WOULD qL’~-G~ST ~ Z~lr¢ AND GrNTLC~, 

IP_ -mZ.T YOU MIGHT WANT ~, SELECT YOUR FOREPERSON WHEN 

13 YOU RETIRE TO THE JURY ROOM AND THEN YOU CAN GO HOME 

.... COME BACK ON MONDAY D~RECTLY ~NT0 THE COURTROOM 

- ~ ~’" ..... ’ SEG    YOU 

IT TmANK YOU ’ .... ", ",’~q,’: ""C~ FOR 

18 -~S CASE, ALL R1GHT. fiOU MAY RETIRE NOW. 

¯ CH~,~: OF 20 --:_ CLERK YOU D~:                                   ~v~,q~’ =~7,,.~,,~y ~qWEZ~,,, TO TAKE .... 

2~ = "--:    __~:, , .        ~,0’_      ~,’~ L~ :,’-. ~::-’, ~ _’ v;DL’:~c-’~;=z~ ’,0~, ZL .... 

23 ANYONE ELSE TO SPEAK TO THEM ON ANY MATTER CONNECTED WITH 

24 THIS C~SE OR UNLESS OTHERWISE INSTRUCTED BY THE COURT. 

25 WHEN THEY HAVE ARRIVED UPON A VERDlCT, YOU SHALL 

26 RET._RN THEM ~NTO THIS COURTROOM. FURTHER, YOU W1LL TAKE 

~= OF THE ALTERNATE ~,~R~RS AND KEEP THEM APART FROM TItE 

~ JURY WHfLE THEY ARE DEL!BERATING ON THE CAUSE AND UNLESS 
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I OTHERWISE INSTRUCTED BY THE COURT, SO HELP YOU GOD? 

2 THE BAILIFF" I DO. 

8 THE COURT" ! WOULD SUGGEST THAT THE ALTERNATE JURORS 

4 COME BACK ON MONDAY MORNING AT 10"30. THERE IS NO SENSE 

S COMING ~N AT 9"30. YOU W~LL HAVE NOTHING TO DO. 

6 GOOD NIGHT. HAVE A NICE WEEKEND. 

7 (AT 3"38 P.M. THE d~JRY RETIRES TO 

8 DEL~ BERATE.) 

9 Tree COURT" THE EXHIBITS ARE GOING TO BE W~TH THE ..URY. 

A~., ~,~ ~C~ ORDER 10 ! ,H]’~K    ~EY ARE ~N NU~IERICAL ~ND ~,u~=~ ~, . 

11, ~, ~- , "~-, = r=~,~L~-’-’~: ~’~ .......... EXHIB1T¢ A~.2’ TH~ DEFENSE EXHIBITS l TH1NK 

12 ;~L# O’ ’~ ~ ~,~m~ TO BE ADMONISHED TO KEEP THEM IN ORDER, OTHEr"IS 

13 THEY ARE ALL GOING TO FALL APART AND EVERYTHING. 

14 WHEN YOU TAKE THEM ~N TO THE JURORS, TELL THEM 

~5 -£ ~EE= --="_- ;:’~ ORDER.     ;.,~,=~, --2T BE AL~ R~GXT?. 

16 ~ . WzDNER " YES . 

18 MR. W.~PNER l THINK TreAT THEY CAN USE THEM DURING 

!9 .E " E~ T~EY SHOULD ~E R~T_~.~D I N O~DFR TO THE CL~RK 

20 A t’~0D’~ 0R AT THE END OF THE 

¯ N,~ TO 

2a THE COURT" 9"30    TO 4:30. LUNCH IS    FROM    12"00    TO 

2~ ~’30. THEY CAN TAKE A    15-MINUTE BREAK ~N THE MORNING AND 

25 tN THE AFTERNOON. 

26 MR.    BARENS" WHAT    IS    REQUIRED OF COUNSEL IS ONE HOUR, 

27 SIR? 

28 THE    COURT" ONE    HOUR. 
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1             MR. BARENS" THAT IS NO~JCE, SIR? 
f 

2 THE COURT’ YES, IN CASE THEY HAVE SOME QUESTIONS OR 

3 SOMETHING OR ARRTVE AT A VERDICT. THAT ]S ONE HOUR. 

4 YOU HAVE -- G~VE YOUR TELEPHONE NUMBER TO THE 

5 CLERK, WHERE YOU ARF t"FI’]NG TO BE 

6 MR. BARENS" ] WILL C~VE H~R MY CARD, LiKE t G~VE EVERY 

11 T~E CD~RT" ~.~L R~GHT. WELL, ]T WiLL BE EASY TO GET 

12 TO~, THEN. 

13 MR. WAFNER" YOUR HONOR,    HAVE ONE OTHER MATTER 

!4 WOJL~_. ~’ iKE TO TAKE UP W~TH T,~ COURT BUT ] NEED THE BAILtr-F 

16 ~,’s    BA~ENS" ~AN’T WE ~q~USS IT WI~ 

t8 MR. WAFNER" tT IS NO SECRET TO    ANYBODY WmAT IS GOING 

23 1129 OF THE PENAL CODE, PENDING THE OUTCOME OF THE 

24 DEL~BERAT!ONS IN THIS CASE. 

2 5 25 

2B 

27 
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1 MR. BARENS"    YOUR HONOR, THE DEFENDANT -- 

2 THE    COURT" THE    DEFENDANT    IS GOING TO ARGUE    THAT    HE HAS 

3 BEEN VERY    PROMPT AT EVERY APPEARANCE HE MADE    IN THIS    COURT. 

4 I THINK -- 

5 MR. BARENS" HE HAS NEVER BEEN LATE AND HE SPENDS THE 

6 REST OF THE TI. ME .IN MY OFFICE. 

¯ " HO:~ ~.~, I WAc 7 MR WPPb:ER Y,~bIJR .... ’~ TH S    _ -- ! WOULD SUB~,I t 

8 T~ COi’>T THAT ClRr~r’1q ..... ’~£S H~VE .... DRAMATICALLY 

9 T-E ~jR’~" 15 OL’T ZND 1T IS IX THE NATb:R= OF -- WELL, ThE 

10 T? ~=~ .... H~FI IS MADE BFrAusE -~= . Lr~S ........ ~ ..... i,,~ CI~C     TANCES HAVE CHANGE 

.... .~Xu EVERYTHING TO 1! ~,_’, REALLY, HE HAS NO~HiNG TO LOSE ~ ,n 

!2 =" ~- -T COM~X’.] BACK 

13 MR. BARENS" YOUR HONOR, MIGHT I BE HEARD? 

14 THE COURT" YES. 

I= ~.~R. EL.RENS" TWO T~IN:I-S, ~?::L~R ~-;,’,,?R. NU~4BER ONE, 

~ i_ C~MPO~, SZ M}LLION ~Ob,~ SURRObXDI~;G T~E 

18 MR.~.:ARENS" WELL, THERE IS A                                                     ,,’,’ILL’ON. DOLLAR PROPERTY 

19 ’,LL_~ HERE, BECAUSE ~T IS A TWO TO Oq~ BOND, JUDGE, THE 

t 
~"=q~,_.’~,, T~FRF .... IS "~,0 T:) ¢~;E Et~ OM=ASS~NG.    .. ON THAT 

2~ ~z’. FRAXC~SCO COL;RT t,’~ATTER, ~’mi:~H I~ ~LL KIXD OF COUPLED 

22 .... =--=~ q-.v= .... ,~,, ,~£ ~. ,.= -_= c.. =:" ~:c~i. ~4ATTER PE~..7. I’.~ 

28 YOUR HONOR. 

24 THE DEFENDANT HAS BEEN -- I HAVE NEVER IN, GOING 

25 ON 20 YEARS, HAD A FI,~ER EXAMPLE OF COOPERATION FROM A 

26 DEFENDANT ON EVERY OCCASION AT ALL TIMES. 

27 YOUR HONOR, TO BE PERFECTLY CANDID WITH THE COURT, 

2B AS TO HOW,LEGITIMATELY, I FEEL ABOUT THE DEFENDANT IN THIS 
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I REGARD, I WOULD BE WILLING AS AN OFFICER OF THIS COURT TO 

2 TAKE THE DEFENDANT INTO MY PERSONAL REC.OC, N1ZARICE AND HAVE HIM 

8 STAY WITH ME 24 HOURS A DAY, WHEREVER I GO, WHETHER IT BE 

4 TO MY OFFICE, LIVE AT MY HOME, WHEN I GO TO THE MARKET, TO 

5 THE CAR WASH, HAVE HIM IN MY PRESENCE 24 HOURS A DAY, I AM 

6 THAT CONF1DENT AND COt4MITTED TO THIS DEFENDANT AND T0 HIS 

7 ~=t.~.~ (~ RES~,~N~B1LITY TOWARD THIS COURT AND ,OWA..D THE 

qT 

9 HE H.LS 5;E’v’ER, AND I R~PRE_,E,~T ., IS IN C ~;DOR 

I0 ~O ~¢,, :~ rDdpT..      . ,    IN THE iWO A,~u A ~A~F YEAR¢~ THAT ] HAVE BEEN 

t! INVOL’,ED hriTH THIS DEFENDANT~ THERE HAS NEVER BEEN A SINGLE 

12 DAY -XAT i DIDN’T KNOW EXACTLY W~ERE HE WAS. 

13 AND NOT ONLY MR. HUNT, BUT THE ROBERTS AT ALL 

H .... _XaMPLARY CONCERN, AND YOU CAN SEE WHY, !4 TIttlES ..~ SHOWN AN F ’- 

16 T~EY Kb<~’~, ~:~--~RE HE WAS. 

18 US Kr,OW ~h£RE HE WAS, EVEN IF WE DID~:’T WANT TO KNOW W~ERE 

20 K’b0~’ ~£ m:~ ]S .ALL OF THE 

2i ] CAN O:;LY REPRE~ENT~ ~;~A-,,, . THERE, HAS NEVER. 

23 THE TRIAL AND AFTER THE TRIAL AND ON EVERY SATURDAY AND 

24 SUNDAY, YOUR HONOR~ BECAUSE I HAVE BEEN THERE~ TOO. 

25 ] DON~T FEEL THIS IS NECESSARY OR APPROPRIATE. 

~ I H#VE ABSO_UTELY EVERY CONFIDENCE IN THIS DEFENDANT. 

27 NOW YOUR HONOR~ I HAVE NEVER MADE A STA:EMENT 

28 LIKE THIS BEFORE A COURT BEFORE. EVERY TRANSCRIPT I HAVE 
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I EVER APPEARED IN COULD BE PRODUCED AND NEVER, HAVE I EVER 

2 SAID THIS    TO A JUDGE. 

3 THE    COURT" THE    ONLY CONCERN THAT THE    DISTRICT ATTORNEY 

4 HAS    IS    WITH RESPECT    TO    KARNY. ]    THINK SOMEHOW OR ANOTHER 

5 HE IS APPREHENSIVE ABOUT KARNY. 

6 MR. B~RENS HE H,~S ~ESTIFIED. 

- THE COLJRT" YES, ] KNOW. [ KNOW BUT HE HAS TO TESTIFY 

c, ,vs" B.z.,E~Nc,. WELL, Y’~!~R,., ~"""-"-    HE iS IN THIS 

~,- :’RC:TECTI’~’i.d:, PROGRAM I ME.&~.’ GOO’-’: GR]E"-, Y,~,._,R HONOR, HIS 

¯ - 7ESTI,"!ONT ’,2P THERE COULD H,L,;,DL~, BE MORE ASSERTIVE AGAINST 

-,~ T’~l< "-’EFE",;DANT ~H,~k~ tT IS D~V,’X ~ERE 

13 YOUR HONOR, THERE 1S NO DIFFERENCE IN HIS ROLE 

!,� 1N THAT TRIAL, EXCEPT THERE ARE THREE OTHER DEFENDANTS, THAN 

: - ::: !.c DT’¢:~ It,, THiS TRIAL 7--~ ._-’.EFENDANT q.I,’IPLY P’AS v---’- 

’ _ .... " ’--           , ’~ ’-"’ O R ~6 Z.c~_ ,OF H.~q ~’VQL;!Rc_MENTS, vO’~R ........ I WILL KEEP HIM 

18 THE COURT" I DON’T ~’,’a.i,;~ YOU TO DO THAT. 

2.: i7 A7 ANY AVPROPR1ATE TJbIE. 

2" ~’; 5L,~ ...... THANK vr 

7__fi :--:_ :::~,RT ,. .... vi - -_~_’. ,-_ ’"Z--TE¢ TO DISv. Ls:: 

23 HIM. 

2~l MR. BARENS" ALL COUNSEL? 

25 THE COURT" NO. IT HAS NOTHING TO DO WITH    YOU. 1T 

26 1S PERSONAL. 

27 ~R.    BARENS" I    SEE,    YOUR .HONOR. COUNSEL    IS    EXCUSED? 

28 THE    COURT" YES. 
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I MR. BARENS" THANK    YOU. 

2 (AT 3" 47 P.M. AN ADJOURNMENT WAS TAKEI~ 

3 UNTIL MONDAY, APRIL 20, 1987, AT 9"30 A.M) 

4 
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