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1 SANTA MONiCA, CALIFORNIA; WEDNESDAY, MAY 6, 1987; 1:35 P.M. 

2 DEPARTMENT WEST C HON. LAURENCE d. R1TTENBAND, JUDGE 

3 (APPEAP, ANCES AS NOTED ON TITLE PAGE 

4 EXCEPT MR.    CHIER    IS NOT    PRESENT.) 

5 

6 (THE    FOLLOWING    PROCEEDINGS    ’WERE HELD 

7 IN OPFi"4 COURT OUTSIDE THE PRES_N,..E OF 

8 
THE jURY AND THE DEFENDANT NOT BEING 

9 PRE SENT : ) 

10 MR. BARENS: GOOD AFTERNOON, YOUR HCNOR. 

11 YO’.~R ~ Nr’R ~’ WITH MR. WAHNER AND 

12 ARRANGED TO MEET HERE IN THE COURTROOM TODAY, AS THE DEFENSE 

13 -IS RE,4,_,~,C~TING,-. A TWO-WEEK CONTINUANCE AT A MIN::MUM IN LIGHT 

!4 OF SEVERAL DEVELOPMENTS T~AT WE HAVE EXPERIENCED IN THE 

!5 it.lt~E D I AT E PAST. 

!6 THE ~4OST PRESSING OF WHICH~ ~R. CHIER~S WIPE HAD 

!7 AN EMERGENCY SITUATION ThAT DEVELOPED LAST FRIDAY AND WAS 

18 HOSP|TAL!ZED, CONFINED AND FINALLY ON MONDAY DELIVERED A 

19 CHILD P:,~RSUANT TO THE SURGICAL PROCEDURE. IT HAS BEEN AN 

20 EXTREMELY UNFCRTL~;ATE TYPE SEfTi.NG WHERE MR. CHIER HAS NOT 

21 BEEN AVAILABLE TO ME SINCE LAST FRIDAY AND WILL NOT BE UNTIL 

22 THIS FRIDAY, AS HE !S AT~F_NDiNG HIS WIFE. THERE HAVE BEEN 

23 A LOT OF COMPLICATIONS. 

24 THE CO~JRT: YOU MEAN, DOES HE ALSO HAVE A MEDICAL DEGREE? 

25 MR. BAR’--NS: IF I M~GHT COt4MENT, YOUR ~;ONOR. 

26 

27 

28 
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I MR. BARENS: THERE ARE NO G.R.ANDP~ARENTS AVAILABLE TO 

2 BE WITH HIS WIFE DURING THIS DIFFICULT TIME, YOUR HONOR. 

8 MR. CHIER’S PARENTS ARE DECEASED AND HER PARENTS WILL NOT 

~, ARR]VE    FROM THE    EAST    COAST UNTIL SATURDAY¯ 

5 THE COURT: MR. CHIER’S PARENTS ARE DECEASED? 

6 MR. BARENS: YES. 

7 THE COURT: I THOUGHT HE HAD A FATHER. 

B MR. BARENS: MR. CHIER’S FATHER -- 

9 THE COURT: ] BELIEVE HE IS A DOCTOR. 

10 MR. BARENS: HE IS A DOCTOR. 

11 THE COURT: 1S HE REP, ARRIED? 

12 MR. BARENS: NOT TO ,MY KNOWLEDGE, YO~.!R HONOR.    I DON’T 

13 KNOW, YOUR HONOR, IF HIS FATHER IS REMARRIED. I ’WOULD NOT 

!4 BE AWARE OF IT. 

15 THE COURT: WELL, ! KNOW’ HE IS GOING WITH SOMEBODY. 

16 MR. BARENS: i ’WOULD NOT BE ,:,WARE OF THAT, YOUR 

17 i KNOW THAT HIS MOTHER PASSED AWAY PRIOR TO OUR TRIAL 

18 COMMENC i NG. 

19 THE COURT     YES.    I KNOW.    I POST, uNED THE TRIAL ~O~ 

20 A WHILE WHEN SHE WAS SICK.    I POSTPONED THE TRIAL FOR ANOTHER 

21 MONTH WHILE HE WAS RECUPERATING FROM THE GRIEF OF HiS ~tOTH~:R’S 

22 PASSING AWAY. AND I UNDERSTAND THAT. 

23 THOSE ARE TWO MONTHS I HAVE GIVEN HIM IN THIS 

24 PARTICULAR CASE BECAUSE OF HIS MOTH.ER BEING SICK AND T~EN 

25 AFTER SHE PASSED AWAY. HE WANTED ANOTHER MONTH TO RECbPERATE 

26 FROM HER DEATH. 

27 MR BARENS WELL, I QUITE ¯ " W~L APPRECIATE THAT, YOUR 

2B HONOR. YOUR HONOR, NONETHE._ESS, ! SIMPLY MUST ADVISE THE 
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I COURT THAT IN LIGHT OF THIS, I WOULD LIKE TO STATE MY OTHER 

2 REASONS AS WELL, AS TO WHY I AM SIMPLY NOT PREPARED TO 

8 PROCEED DURING THE PENALTY PHASE. 

4 YOUR HONOR, OUR PENALTY PHASE SPECIALIST, 

B CASEY    COHEN HAS    BEEN WORKING WITH US    SINCE THE START OF 

B THIS    MATTER.        HE     IS    AN    EXPERT    ON    THE    PREPARATION    OF    THESE 

7 MATTERS. HE    RESIGNED FROM THE    CASE THREE WEEKS AGO. 

8 THE COURT: WHO IS    CASEY    COHEN? 

9 MR. BARENS: HE IS A PH.D. WHO SPECIALIZES AND    IS 

I0 KNOWN    THROUGHOUT CALIFORNIA    AS    A MAN OF    CONSIDERABLE    YEARS 

11 OF STANDING    --    HE SPECIALIZES IN THE ANALYSIS    AND    PREPARATION 

12 OF PENALTY PHASE PROCEEDINGS. 

13 YOUR HONOR SHOULD BE AWARE I HAVE NEVER DONE 

14 A PENALTY PHASE BEFORE IN A CAPITAL CASE. 

15 THE COURT: WELL, YOU DID REMARKABLY WELL W,~!LE YOLI 

16 WERE IN 1T. 

17 MR. BARENS: I HAVE DONE SOME TRIALS BEFORE. 

18 THE COURT: FOR SOMEONE NOT BEING FAMILIAR WiTH IT. 

19 YOU DID EXTREMELY WELL. 

20 MR. BARENS: I MEAN I HAVE NEVER DONE A PENALTY PHASE. 

21 ! HAVE DONE CAPITAL CASES BEFORE. 

22 THE COURT: PENALTY PHASES ARE NO MORE THAN TRIALS 

28 OF THE CASE. YOU CAN ACQUAINT YOURSELF WITH THE LAW ON 

24 THAT SUBJECT IN 24 HOURS. I WILL GIVE YOU THE BOOK. 

25 I HAVE FAMILIARIZED MYSELF WiTH IT, TOO. 

26 MR. ~ENS: I i~AVE BEEN BUSY WITH THAT, QUITE WELL 

27 
AND - - 

28 THE COURT: ! HAV~ E,’ER’,~ CO?,~F~D~’~CE YOU CAN 
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1 IT COMPETENTLY. 

2 MR. BARENS: MR. COHEN WAS INVOLVED IN PREPARING THE 

3 DEFENSE WITNESSES IN VARIOUS FORMS OF EXPERT TESTIMONY. 

4 WE ARE iN THE PROCESS OF REPLACING HIS SERVICES AT IHE F~ESFN~ 

5 TIME. 

6 ADDITIONALLY YOUR HONOR, WE HAVE BEEN RECEIVING 

7 A VARIETY OF NEW MATERIALS BOTH FROM MR. WAPNER OVER THE 

8 PAST FEW DAYS AND OF OUR OWN AS A RESULT OF OUR INVESTIGATION 

9 WHICH INVOLVES LINGERING DOUBT TYPE ISSUES THAT WE BELIEVE 

10 WILL BE EXTREMELY SIGNIFICANT IN THE PENALTY PHASE. 

11 

12 

~3 

14 
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1 THE COURT: LINGERING DOUBT, WHAT DO YOU MEAN? 

2 MR. BARENS: THERE HAVE BEEN A VARIETY OF ADDITIONAL 

8 LEVIN SIGHTINGS, LET’S REFER TO THEM AS, WHICH WE HAVE TRIED 

4 TO PURSUE, BOTH ~N CALIFORNIA, IN KENTUCKY, FLORIDA AND TEXAS, 

5 WHERE WE HAVE BEEN HAVING OUR INVESTIGATORS RUN AROUND IN 

6 EFFORTS -- AND I KNOW MR. WAPNER’S OFFICE HAS BEEN DOING THE 

7 SAME AND MR. WAPNER HAS BEEN KIND IN SHARING MATERIALS WITH 

8 US THAT HAVE RESULTED IN OUR OFFICE HAVING BEEN DOING THE 

9 SAME. 

10 THE COURT: COULDN’T ALL OF THAT WAIT UNTIL AFTER THE 

11 PENALTY PHASE IS CONCLUDED AND THEN YOU CAN M~KE A MOTION 

12 FOR NEW TRIAL ON THE GROUND OF NEWLY DISCOVERED EVIDENCE? 

13 WE DON’T NEED THAT NOW, DO WE? 

14 MR. BARENS: I BELIEVE, YOUR HONOR, IT IS MERITORIOUS 

15 DURING A FENALTY PHASE TO BRING FORWARD WHAT EVIDENCE THERE 

i6 MIGHT BE, IF IT EXISTS, CONCERNING EVIDENCE OF LINGERING 

17 DOUBT. ]T SEEMS TO BE SOMETHING WHICH ALL THE AUTHORITIES 

18 SEEM TO REFERENCE DURING PENALTY PHASE PREPARATION, WHICH 

19 WE SEEK TO INTRODUCE AND FEEL OBLIGED TO INTRODUCE UNDER THE 

~ CIRCUMSTANCES.    THOSE ARE THE OTHER THINGS THAT WERE 

21 ATTENDI b~G. 

22 THERE IS ADDITIONALLY, WE NEVER RECEIVED, 

23 NO FAULT OF MR. WAPNER’S, THE DEFINITION OF THE CIRCUMSTANC!!~5 

24 IN AGGRAVATION THAT THE PEOPLE WILL BE PUTTING FORWARD. 

25 THE COURT: i THOLJGHT THEY GAVE THEM TO YOU. 

26 MR. BARONS: YObR HONOR, THERE HAS BEEK A BIT OF 

27 CO’~FUS ] ON. 

28 THE COURT: EVEN BEFORE THE OUTSET OF THIS TRIAL, YOU 
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I KNEW THAT IF HE I,,’AS CONVICTED THAT THEY ARE GOING TO BRING 

_~,_~,M]NIA C,~SE, DIDN’T YOU? 2 UP THE FC’ " _ 

3 MR. BARENS" THERE IS NO QUESTION¯ 

4 THE COURT" "~OU DIDN’T HAVE ANY DOUBTS OF THAT, DID 

5 YOU? 

6 MR. BARENS" NO, YOUR HONOR. WE HAVE BEEN PREPARING. 

7 HOWEVER, iN ADDITION TO THE ESLAMINIA CASE, I 

8 AM ADVISED THERE ARE TWO OTHER iNCIDENTS AND DIFFERENT MArTERS 

9 THAT THE PEOPLE WILL BE PUTTING FORWARD AND LITIGATING AND 

10 POSSIBLY, NOW A THIRD MATTER THAT MR. WAPNER THIS AFTERNOON 

11 HAS BROUGHT TO MY A]TENTiON T~IAT WILL BEAR LITIGATION. 

12 SOME OF THESE OTr-:~R MATTERS, I WAS NOT SPECIFICAI. I.Y 

18 AWARE UNTIL I RECEIVED THE ATTENDANT POLICE REPORTS, WHICH 

!,~ I AM NOW TRYING TO FIND WHAT WE CAN DO BY WAY OF DEFENSE. 

15 THE COURT" WHICH IS THAT? 

¯ - ..... ,--,RE MATT NVOLVING A GENTLEMAN 16 MR ..b.~ E N S     THERE ’~ ERS 

17 NAMED MR. SWARTO~T, WHO i,,P.S ,_~_.,rRALLY REFERRED TO DURING THE 

18 TRIAL, IT INVOLVES AN ALLEGED ASSAULT ON THIS INDIVIDUAL BY 

]9 MR. PITTMAN ALLEGEDLY, AGAIN AT THE REQUEST OR INSTRUCTION 

20 OF MR. HUNT, ALTHOUGH THE MAN WAS NOT INJURED IN ANY WAY. 

21 IT IS, I PRESU~’~E,., POSTURED                          ~.~"~ SOME FURTHER NEFARIOUS. CONDUCT 

22 ON TtiE PART OF THE DEFEND.ANT. 

28 THE COURT" YOU MEAN AN AGGRAVATING CIRCUMSTANCE? 

24 MR. B.L,~ENS" Qj!TE SO, YOUR HONOR. 

25 THERE 1S ANOTb:ER MATTER OF AN ALLEGED SHOOT~,,"4G 

26 OF A BUILDING AN.?,’ .~ CAN’T QU;TE CONCLUDE WHO THE PEOPLE 

27 CONTEND SHOT INTO A BUILDING, BUT I PRESUME THEY ARE AGAIN 

28 GOING TO SAY MR. PITTMAN PRO~’-,BLY DID ]T AT THE REQUEST OR , 
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i INSTRUCTION OF MR. HUNT. 1T WAS A BU]LD!NG. NOTHING HAPPENED 

2 TO ANYBODY EXCEPT WINDOWS WERE OUT ON A BUILDING. 

.- 3 AS I CAME INTO THE COURTROOM TODAY, I WAS HANDED 

4 A POLICE REPORT FROM GARDENA ABOUT SOMETHING I HAVE NOT READ 

5 IT YET, BUT EVIDENTLY IT INVOLVES MR. PITTMAN BEING iN 

6 POSSESSION OF SOME SORT OF A FIREARM, WHICH I AM NOT SURE 

7 WHAT THIS IS QUITE YET, ~OUR HONOR. 

B THE COURT"     WHAT HAS THAT GOT TO DO WITH HUNT? 

9 MR. BARENS"     NOT HAVING READ THIS YET, YOUR HONOR, 

10 I DON ’ T KNOW. 

!1 ALTHCUGH HR.    ~’ h*~P~R WAS KIND ENOUGH TO PROVIDE 

’~ ME WITH IT. 

13 

14 

~5 

!7 

19 

2,~ 

2," i 
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I MR. WAPNER:    IN A NUTSHELL, WE BELIEVE THAT THE GUN 

2 SEIZED IN THAT I~CIDENT IN GARDENA WAS PROBABLY THE ONE USED 

3 TO SHOOT THE BUILDING IN ORAXGE COUNTY, THAT WAS AN OCCUPIED 

4 BU]LD!NG. 

5 THE COURT: THAT WAS DONE BY PITTMAN, HOW IS THAT 

6 REFERABLE TO HUNT? 

7 MR. WAPNER: WELL, THE SHOOTING WAS DONE BY MR. HUNT 

8 AND MR. PITTMAN, ACCORDING TO STATEMENTS THAT WERE MADE TO 

9 STEVE TAGLIANETTI, WHICH WERE CONTAINED IN POLICE REPORTS 

10 THAT WERE MADE OF CONVERSATIONS WITH MR. TAGLIANETTI IN 

11 OCTOBER OF 19S4 AND THOSE POLICE REPORTS WERE PART OF THE 

12 ORIGINAL DISCOVERY AT THE PRELIMINARY HEARING AND THE 

13 STATEMENTS ABOUT THE INCIDEN-S THAT WE INTENDED TO 

14 INTRODUCE IN THE PENALTY PHASE ARE IN THAT POLICE REPORT, 

15 BOTH STATEME~TS ABOUT BOTH INCIDENTS. 

16 IN ANY EVENT, I HAVE NOW INTERRUPTED MR. BARENS 

17 SO WHEN HE IS FINISHED, I W!LL ADDRESS ALL OF THE ISSUES THAT 

18 HE IS TALKING ABOUT. 

19 MR. BARENS: Tide GTHER PROBLEM THAT THE DEFENSE HAS 

20 HAD, SOME OF THE WITNESSES WE SEEK TO BRING FORTH ON BEXAi_F 

21 OF MR. HUNT ARE OUTSIDE OF THE JURISDICTION AND ~E HAVE HAD 

22 A PROBLEM, !N THE FIRST iNSTANCE, LOCATING THEM, MOST OF W~]C 

23 WE HAVE LOCA!ED NOW. 

24 AND SECO~DAR~LY, IN SUBPOENAING THEZR AT _,~u~.,,~ 

25 OR GETTING T~EtR VOLL~NTARY COOPERATION. 

~ THE COURT: WHO ARE THESE WITNESSES? W~A~ ARE THEY 

27 GOING TO TES-IF~ TO? 

28 MR. BARENS: THESE WOULD BE CHARACTER WITNESSES, YOUR 
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I HONOR. 

2 THE COURT: OH. 

8 MR. BARENS" PRIMARI Y FROM CHICAGO, ILLINOIS, YOUR 

R~H~R WITNESS FROM TEXAS 4 HO~R, AND A FU ~ : 

5 WE ARE TRYING TO PUT THIS TOGETHER AS BEST WE 

6 CAN, YOUR HONOR. 

7 THE COURT: WELL, YOU HAVE GOT BETWEEN NOW AND A WEEK 

B FROM IT, FOLLOWING, YOU HAVE GOT TWO WEEKS AT LEAST TO GET 

9 THESE PEOPLE IN. 

!0 MR. J~RENS     YOUR HONOR, I HAVE FOUND AS A RESULT, WHAT 

11 I LEARNED FROM THE TRIAL WAS THAT IT IS iMFCSSIBLE TO DO MUCH 

12 MORE THAN PAY ATTENTION AND CROSS-EXAMINE WITNESSES AND DO 

13 OUR HOMEWORK ON A DAILY BASIS ON THAT END OF IT, WITHOUT THE 

14 NECESSITY OF TRYING TO PREPARE YOUR OWN CASE SIMULTANEOL, SLY. 

15 I DO NOT T~iNK IHAT IS EFFICACIOUS OR GOOD ~RACTICE BY COUNSEL. 

16 T~E COURT: YOU HAVE AN INVESTIGATOR, DON’T YOU? 

!7 MR. BARENS:    WE DO NOT HAVE AN INVESTIGATOR. 

i8 TH~ COURT: YOU HAD 1T INVESTIGATED. WHY DON’T YOU 

19 ~AVE THE INVESTIGATOR DO AI_L OF THIS FOOTWORK FOR YOU? 

~ MR. BARENS: ONE OF THE PROBLEMS WE HAVE IS THE 

21 DEFENDANT IS FINANCIALLY STRANGLED. WE HAV~ NO MONEY. 

22 T~E COURT: WE HAVE BEEN PAYING MONEY ~OR THE INVEST]GATOT , 

28 HAVEN’T WE? 

24 MR. S~RENS: YOuR HONOR, A LONG TIME AGO, WE RAN OUT 

25 OF MONEY. 

~ T~E COURT: i AM TALKING ABOUT THE COUNTY PAYING FOR 

27 THE INveSTIGATORS. 

~ MR. BARENS" i REALIZE THAT BUT -- 
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1 THE COURT" DIDN’T YOU GET AUTHORIZATION -- IT NEVER 

2 CAME TO ME -- BUT DIDN’T YOU GO TO DEPARTMENT B AND ASK FOR 

3 AUTHOR] ZATION? 

4 MR. B,~RENS" SEVER~’,L b’,ONTHS ^G0 

5 THE COURT" YOU ASKED FOP, ,:,UTHORIZATION TO HAVE THE 

6 iNVEST~GATOR, AND HAVEN’T. YOU,       ._,~_~=="’._.,~ PA1D’~. 

7 MR. BARENS" SEVERAL MONTHS A~}O, BACK IN WELL BEFORE 

8 THE TR-AL, WE HAD RECEIVED SOME F:jNDS WHICH ARE PRESENTLY 

9 EXHAUSTED. [ HAVE MYSELF -- 

t0 Tb;E COURT WELt , :OU CAX R~C=:~’: SOME t4ORF = ..... YC’ 

11 HIv. 

12 ,’,IR. B,~RENS" [ HAVE M’~’SELF. ~:’-N_.- FUNDING THE ]NVES"r]GAT~, ~N 

- , " , ~R AND WE W I 1_ L BE 13 ,&b,~ mRANS~ORTAT~ON COSTS ON THIS M~’T 

14 $LBMITTING TO THE COURT ObR 

!5 ’~’m~T YOUR Hr~,;~_~, ...... SUFF~C:~ ~T, AS YOU KNOW, MR. 

- - "’r"::,",;:’.r-R .AND ~- ]_c. NOW MAY ....... ~c 16 H,~ BEEN ~ERE Z;NC:_ ,’~,_,~ 

17 NE’,£R RECEIVED A DIME. 

!8 

!9 

2~ 

22 

24 

27 
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I THE COURT" I AUTHORIZED SOME PAYMENT FOR HIM LAST 

2 WEEK, DIDN’T I? 

3 THE CLERK" THAT WAS THE WEEK BEFORE. 

4 MR.     BARENS" WE    THANK    YOUR    HONOR    FOR    THAT. IT    WILL 

5 PROBABLY BE A COUPLE OF MONTHS BEFORE THAT PAYMENT IS 

6 RECEIVED. AND TO GO THOSE MANY, MANY MONTHS WITHOUT PAYMENT, 

7 YOUR HONOR, HAS BEEN DIFFICULT FOR THE DEFENSE, YOUR HONOR. 

8 IT IS DIFFICULT FOR MR. CHIER TO MAINTAIN HIMSELF AND 

9 DIFFICULT FOR ME TO MAINTAIN THE EXFENSES ATTENDENT WITH 

10 THE MATTER. 

11 THE COURT"     I COULD HAVE SAID TO YOU AT T~E TIME THAT 

12 YOU FIRST APPROACHED ME, TELLING ME THAT YOU HAD BEEN PAID 

13 ~35,000 -- YOU TOLD ME THAT THE CONTRACT WAS FOR S50,000 

14 PLUS EXPENSES. SO I TOLD YOU THAT ~ WOULD AUTHORIZE $75 

15 AN HOUR FOR YOU. T~AT WOULD BE A BALANCE OF $15,000 AND 

16 UP TO THE TiME THAT I AUTHOR!ZED THAT, -- WELL, THE PAYMENT 

17 TO YOU HAS BEEN OVER $22,000. 

IB MR. BARENS" THAT’S CORRECT. 

19 THE COURT" THERE IS A LIMIT ON HOW MUCH I CAN PAY. 

20 I COULD HAVE SAID TO YOU AND PROPERLY SO, THAT YOU MADE 

21 
YOUR BED,     .~     - ¯ ¯ N~W ~ IE IN IT    ~’OU MADE A CONTRACT AND THAT IS 

22 THE AMOUNT YOU WANTED TO RECEIVE AND ESTIMATED YOU WOULD 

23 GET AND YOU GOT IT AND THAT IS ALL. 

24 IF YOJ DIDN’T GET THE MONEY FROM HIM, THAT 

25 
IS TOO BAD. 

...... EcM=N, WITH THE 26 
MR. B.~R=N~     YOUR HONOR, THE AGR F ~ ’~ 

27 
CLIENT WAS THAT    THE AMOiJNT WOULD BE AUGMENTED IN LIGHT OF 

28 
THE TIME EXPENDED -- 
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1 THE COC:RT: WELL, YOU NEVER MENTIONED A WORD ABOUT 

2 THAT. YOU HAD A DIFFERENT KiND OF A CONTRACT THAN THE ONE 

3 YOU TOLD ME ABOUT, THEN. 

4 MR.    BARENS: I    TOLD YOUR    HONOR -- 

5 THE COURT: WHEN YOU WROTE TO ME, YOU TOLD ME IT WAS 

6 A CONTRACT AND YOU SAID IT WAS FOR SS0,00D, 35,000 OF WHICH 

7 HAD BEEN PAID AND THE BALANCE -- HE DIDN’T HAVE T~-’,E MONEY. 

8 I THOUGHT THAT AT THAT POINT, YOU COULD AT LEAST GET THAT 

9 AMOUNT OF MONEY FROM THE COUNTY. 

10 ! AM NOT GOING TO GIVE YOU A BLANK CHECK. IT 

11 IS OBV]OtJS -- 

12 MR. BARENS: I NEVER ASKED FOR A BLANK CHECK~ YOUR 

!3 HONOR. YOUR ~ONOR UNDOUBTEDLY RECALLS THAT SUBSEQUENTLY, 

14 WE HAD A DISCUSSION WHERE ] TOLD YOU THAT I WOULD MAKE 

!5 T~IE ROBERTS AVAILABLE TO YOU, .’YOUR b0NOR, AND WHAT THE 

16 DISCUSSIONS AND REPRESENTATIONS WERE. 

17 THE COURT: J DON’T WANT TO TALK TO THE ROBERTS. 

18 HEARD THE TESTIMONY OF THE ROBERTS IN THIS CASE AND SO 

19 THE JURY. I THOUGHT THE TWO OF THEM WERE LYING, OBVIOUSLY 

20 WHEN THEY GA~’E Hi~ AN ALIBI.     ~ DON’T KNOW, THEY MIGHT 

21 TO ME, TOO. 

22 I ~AVE NO FAITH tN THEM. 

23 MR. BARENS: I UNDERSTAND, YOUR HONOR. I UNDERSTAND 

24 
YOUR HONOR’S POINT OF VIEW, WHICH I OBVIOUSLY CANNOT AGREE 

25 
WITH. HOWEVER, BE THAT AS iT MAY, ~ DO NOT THINK YOUR HONOR 

26 
WOULD CO~,TINE~CE WhAT WO’JLD BE AN ABSOLUTE INJUSTICE TO 

27 
EXPECT    T~AT    THE DEFENDANT WOULD GET PROPER REPRESENTATION 

2B 
AS TO THE MA~Y MANY MONTHS THAT IT HAS BEEN SO FAR AND 
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I IN THE LAST MONTH AND THE TIME THAT I ANTICIPATE IS AHEAD 

2 AND~H,. E COSTS ATTENDANT THERETO, WITHOUT CO~IPENSATiNG COUNSEL 

3 WHO HAD DIL!GENTLY PURSUED THIS MATTER AND -- 

4 THE COURT" COMPENSATION IS ANOTHER MATTER. THAT IS 

5 NOT AN ISSUE AT THIS PARTICULAR TIME. 

B BUT WHAT IS AT ISSUE AT THIS PARTICULAR TIME 

7 IS YOUR DESIRE TO CONTINUE THE PENALTY PHASE OF THIS CASE, 

8 WHICH WOULD SO SERIOUSLY PREJUDICE OTHER PEOPLE. 

9 THERE IS THE CASE THAT WE ARE IN NOW, FOR 

!0 EXAMPLE. THEY ARE ENT1TLFD TO ,HE,. PEXALTY TRIAL. YOU 

11 ESTI~T~D THAT AMOUNT OF TIME. SO WE PUT THIS CASE OVER 

12 T,.AT WE HAVE NOW FOR TWO WEEKS ~NT~~,_ MAY 26TH.    HOPEFULLY 

13 BY THAT TIME, WE WILL HAVE FINISHED YOUR CASE. WHAT AM 

!4 ] GOIN~ TO DO WiTH TiiEM~. 

15 MR. B~R~Nq I DID NOT SEEK TO INCONVENIENCE OTHER 

16 ~-~ . HOWEVER, I -- M.~,TERS BEFORE THE COURT 

17 THE COURT" Wb, AT DO YOU WANT TO DO? 

18 MR. BARENS" I HAVE ASKED AND STRENUOUSLY REQUESTED 

19 A CONTINUANCE ON BEHALF OF THE DEFENDANT. WE ARE NOT 

20 PREPARED TO PROCEED ON THE liTH. i DID NOT COME HERE TO 

21 WASTE THE COURT’S T~,ME FOR FRIVOLOUS REASONS. 

22 IF THERE WERE A WAY TO PROCEED, WE WOULD HAVE 

23 EXERCISED A METHOD. THE CIRCUMSTANCES INVOLVING MR. CH]ER’S 

24 WIFE WERE JUST INEVITABLE AND -- 

25 THE COURT" I DON’T R=rn"~NIZ= THAT AS AN EXCUSE 

26 MR. BARENS" fOUR ,~,jN~.R"~ , I ~AYE TO DEAL WITH THAT 

27 
AND -- 

28 THE COURT" ! DON’T RECOGNIZ~- T,,~T I HAVE HEARD 
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1 ENOUGH ABOUT    MR.     CH1ER    AND    HIS CONTINUANCE    BECAUSE    OF    HIS 

2 MOTHER AND NOW 1T IS HIS WIFE. 

3 I DON’T THINK THAT HE HAS TO BE AT HER BEDSIDE 

4 EVERY    MINUTE    OF    THE    TIME    BECAUSE    OF    HER    CONFINEMENT    OR 

5 ANYTHING. OTHER    MEN    HAVE    WIVES    WHO    HAVE    CHILDREN    AND    THEY 

6 ARE ABLE TO DO THEIR DbTY AS    LAWYERS OR DOCTORS OR ANYTHING 

7 ELSE. 

8 AND BECAUSE HE MIGHT FEEL VERY SENSITIVE ABOUT 

9 THOSE THINGS, ABOUT HIS MOTHER AND HIS WIFE, I DON~T 

10 RECOGNIZE THAT AS BEING A LEGAL EXCUSE.    HE DOESN’T HAVE 

tl TO BE ARObXD HER BEDSIDE EVERY MINUTE OF THE TIME. 

12 MR. BARENS: YOUR HONOR, I APPRECIATE YOUR HONOR’S 

!3 POINT OF VIEW. HOWEVER, I HAVE TO DEAL WITH THIS FROFESSIi~!~ALL~ 

14 tN PREPARIN~ FOR THE DEFENDANT’S REPRESENTATION, WHICH I 

t5 TAKE IT EXTREMELY SERIOUSLY AT THIS JL;NCTURE AND ] DID 

16 THROJGHOVT -- 

17 T~E COURT: I TOLD YOU TIME AND TIME A~AIN, I FEEL 

18 THAT YOU ARE MORE THAN CAPABLE OF HANDLING THIS CASE W1TtWOL, T 

19 HAVING ANYBODY ASSIST YOU. 

2O 

21 

23 

24 

25 

27 

28 
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I BUT BECAUSE OF THE FACT THAT YOU STARTED WITH 

2 THIS LAWYER, SO-CALLED, I WILL GO ALONG WITH IT.     BUT I 

3 WON’T DELAY THE CASE BECAUSE OF HIM.     I AM TELLING YOU RIGHT 

4 NOW OR    BECAUSE HIS WIFE    IS HAVING A BABY OR HAVING SOME 

5     COMPLICATIONS. 

B MR. BARENS" I ASK YOUR HONOR TO RECOGNIZE THE FACT 

7 THAT HE IS AN INTEGRAL PART OF THE PREPARATION OF THE PENALTY 

B PHASE. HE HAS CASE RESPONSIBILITY FOR -- 

9 THE COURT" TELL HIM TO COOPERATE WITH YOU THEN IN 

10 CONNECTION WITH THIS MATTER. 

11                MR. BARENS"    BUT YOUR HONOR, I HAVE LOST A SEVEN OR 

12 NINE-DAY PERIOD, DEPENDING ON WHEN HE IS FIRST AVAILABLE 

13 TO ME. I DO NOT ANTICIPATE THAT WILL BE BEFORE SATURDAY. 

~’ PAR !4 I CANN©T HAKE UP THAT IN TE..=4S OF PRE    ]NG N~TNESSES. 

15 THE COURT" I WILL HEAR FRON THE PEOPLE. 

~6 HR. WAP~ER" WELL, LE~ ~E ADDRESS SONE OF THE ISSUES 

17 THAT XR. BARENS RAISED. FIRST OF ALL AS FAR AS THE NOTICE 

~8 IS CONCERNED, IN THE COURT F]LE YOU W]LL FIND A NOTICE OF 

19 INTENTION TO INTRODUCE EVIDENCE IN AGGRAVATION. tT WAS 

~ FILED IN JUNE OF 1985. 

21 ,AND AL ~Oc,,~H I DID NOT -- 

T~E COURT"       ] HAVE GOT A COPY OF IT.    IT WAS JUNE 

24 MR. WAPNER" I HAVE NOT CHECKED WITH THE COURT REPORTER 

~ TODAY. BuT I BELIEVE THAT THE DAY IT WAS HANDED TO COUNSEL, 

~ A ~:ATEMENT WAS M."~~ _ ...... c ON THF RECORD THAT IT ~AS BEING PRESENTED 

27 TO COUNSEL. AND I KNOW THAT I WAS VERY SENSITIVE TO THE 

~ ISSUE OF G;v°ING THEM A NOTICE BECAUSE OUR OFFICE SENDS OFF 
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I MEMORANDA IN DEATH PENALTY CASES SAYING TO BE AWARE OF THIS 

2 SECTION AND MAKE SURE YOU GIVE NOTICE SUFFICIENTLY AHEAD 

3 OF TRIAL SO THAT TMERE CAN BE NO CLAIM THEY WEREN’T NOTIF]ED 

4 IN TIME. 

5 MR. BARENS WHEN I TALKED TO HIM, I THINK LAST 

6 WEEK, SAID THAT HE HAD NOT RECEIVED -- COULDN’T FIND OR 

7 ~AD NOT RECEIVED THE NOTICE. AND I SAID THAT I WOULD SEND 

8 HiM ANOTHER COPY. AND I SENT THEM A COPY WITH THE COURT 

9 FILE STAMP ON IT FROM JUNE OF 1985. 

i0 HE SAYS THAT HE WAS AWARE OF Ti4E ESLAMINIA 

11 CASE GOING TO BE INTRODUCED IN AGGRAVATION AND WHEN MR. 

12 LiVESAY TESTIFIED AT THE BEGINNING OF THE TRIAL, HE WAS 

13 CROSS-EXAMINED BY MR. BARENS ABOUT THE INCIDENT INVOLVING 

~4 MR. SWA~~ .... . .... ..,L,~T THAT IS ONE OF THE THINGS THAT WE At I EGE 

15 iN AGGRAVATING CIRCUMSTANCES. AND WE ASKED HIM WHETHER 

16 IT WOULD XAKE A DIFFERENCE FOR EXAMPLE, IF IT WAS ONLY TEA 

17 THAT WAS THROWN ON MR. SWARTOUT WHICH HE INDICATED TO ME 

18 AT THAT TIME WAS BEFORE WE STARTED SELECTING THE JURY IN 

19 THE CASE. MR. BARENS WAS AWARE OF THAT PARTICULAR INCIDENT. 

20 THE REPORT THAT i GAVE HIM THAT DAY, !S NOT 

21 A NEW INCIDENT. IT IS ONLY PART OF IT, ALTHOUGH 1T REFERS 

22 TO A DIFFERENTINCIDENT. IT IS GOING TO BE USED AS PART 

23 OF TH]S SWARTOUT SHOOTING INCIDENT INVOLVING THE SAME GUN 

24 WE ARE TALKING ABOUT. 

25 l SENT HiM THOSE TWO, THE REPORT OF THE SWARTOUT 

26 INCIDENT AND THE REPORT OF T~E COKER INCIDENT WHICH ARE 

27 THE OTHER TWO AGGRAVATING INCIDENTS. 

2B AGAIN LASI WEEK, JUST OUT OF AN ~.UN~AN.~E OF 



13313 

I CAUTION -- I AM FAIRLY CERTAIN THAT I SENT THOSE TO HIM 

2 TWO YEARS AGO WHEN I GAVE HIM THIS NOTICE. BUT I DIDN’T 

3 WANT TO HAVE IT COMING UP AGAIN DURING THE PENALTY PHASE 

4 SAYING THAT THEY DIDN’T KNOW ANYTHING ABOUT IT. 

5 AS FAR AS THE LINGERING DOUBT ISSUE AND 

6 INVESTIGATING THE OTHER THINGS, I DON~T KNOW ALL THE THINGS 

7 THAT THEY ARE DOING. BUT TO SAY THAT THERE ARE PEOPLE 

8 IN KENTUCKY AND PEOPLE IN FLORIDA -- FIRST OF ALL, THAT 

9 REFERS TO ONE INCIDENT. SECOND OF ALL, WE TOLD MR. BARENS 

10 THAT IT INVOLVED SOME JAILER IN A SMALL COUNTY IN THE STATE 

II OF KENTUCKY WHO CLAIMS HE SAW LEVIN IN THE JAIL. 

!2 WE    HAVE    TRACED    THAT    PERSON    TO FLORIDA AND    THE 

18 PEOPLE    IN    FLORIDA ARE    SENDING    US A BOOKING PHOTO AND THE 

14 FINGERPRINTS AND IT IS VERY SIMPLE. IT IS EITHER HIM OR 

15 NOT HIM. AND SO, THAT DOES NOT TAKE INVESTIGATION. 

16 THE COURT: WHEN DO YOU EXPECT TO GET THA~? 

17 MR. WAPNER: WHAT? 

18 THE COURT: WHEN? 

19 MR. WAPNER" WITHIN THE NEXT DAY OR TWO. IT SHOULD 

20 HAVE BEEN SENT EARLIER THIS WEEK. I MEAN, THE INFORMATION 

21 THAT WE HAVE, THE EVIDENCE FROM THE PEOPLE IN FLORIDA 

22 INDICATES THAT THIS PERSON HAS A RECORD IN FLORIDA GOING 

28 BACK TO ]962 AND PROBABLY HAS NOT BEEN WEST OF ARKANSAS. 

24 BUT ~N ANY EVENT -- 

25 THE COURT: YOU SAY THAT HE SAYS HE SAW LEVIN? IS 

26 T~AT THE IDEA? 

27 MR. WAPNER" THiS PERSON, THIS JAILER, CLAIMS THAT 

28 HE SAW THE 20/20 PROGRAM AND SAW THE PICTURE OF LEVIN AND 
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I SAYS THAT HE SAW SOMEONE WHO LOOKED LIKE LEVIN AND HE THOUGHT 

2 ABOUT IT AND HE SAW HIM IN THE JAIL.    THEN WE CALLED THERE 

3 AND HE SAYS, "WELL, IT WAS JUST A MISDEMEANOR AND WE DON’T 

4 KEEP RECORDS ON MISDEMEANORS." 
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I AND SO WE DON’T HAVE BOOKING RECORDS AND SO WE 

2 TRACED THIS PERSON DOWN TO FLORIDA AND WE ARE GETTING JAIL 

3 RECORDS. HE IS IN CUSTODY DOWN IN FLORIDA SO WE ARE GETTING 

4. THOSE RECORDS. 

5 THE COURT"    WELL, YOU WILL HAND THEM OVER, OF COURSE, 

6 TO MR. BARENS, WON’T YOU? 

7 MR. WAPNER" WELL, WE WILL HAND THEM OVER TO MR. BARENS 

8 AND IF IT IS MR. LEVIN, WE WILL COME IN AND DISMISS THE CASE 

9 BUT I DON’T THINK THERE IS MUCH CHANCE OF THAT HAPPENING. 

10 ACTLiALLY, i DON’T THINK TMER~ iS ANY CHANCE OF THAT HAPPENING. 

11 AND AS FAR AS THE WITNESSES BEING OUTSIDE OF THE 

!2 STATE, IF THESE ARE WITNESSES THAT ARE GOING TO BE CHARACTER 

18 WITNESSES, THEN I DON’T KNOW’ WHO THEY ARE BUT IT SEEMS TO 

14 ME T    -~ ^ ,HA~ IF THEY ,,-~RE.BF~NG_ CALi £D_      ,~~S CHARACTER WITNESSES, THEY 

15 .&RE GOING TO BE COOPERATIVE AND YOU DON’T NEED TO SUBPOENA 

16 THEM THROUGH ,ANY INTERSTATE CO~’,PACT. 

17 I WOULDN’T T~iNK YOU WOULD W&NT TO CALL A CHARACTER 

18 WITNESS WHO YOU HAD TO S~B." m~-~,EN~’" TO COURT AND FORCE TO GET 

19 HERE. 

20 I DON’T KNOW HCW LONG iT TAKES TO GET THEM B’’~ 

~21 THE COURT" AREN’T THE~E SUFFICIENT ~ ~H~,RACTER WITNESSES 

22 HERE IN THIS COMMUNITY WIThOuT HAV]NG PEOPLE COME FROM 

~ CH’I r ~AG0 . 

24 MR. B~RENS"    ~T IS                                                 ~.~’FFtCULT iN THIS COMMUNITY, YOUR 

25 HONOR, TO.~IND          ~qYMPA-~=T~C,..~ W]-NESSES AT THIS POINT BASED ON 

~ THE PUBLICITY THAT HAS A-T~N~;D TH~S TRIAL. 

27 THE COURT" DO YO.J Te]NK IT WOULD BE DIFFERENT IF 

28 SO~BODY COMES FROM 
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5-~ I MR. BARENS"    I HAVE DONE MY BEST, YOUR HONOR, TO 

2 SOLICIT WITNESSES THAT WOULD BE BENEFICIAL TO THE DEFENDANT. 

3 MR. WAPNER"    AND .AS FAR AS THE INVEST!GATOR QUITTING 

4 GOES,     I MEAN     I ASSUME    HE    LEFT    BEHIND ALL    OF    THE    THINGS    THAT 

5 HE DID. 

6 HE IS NOT GOING TO TESTIFY, IN ANY EVENT, I ASSUME, 

7 SO HIS REPORTS AND EVERYTHING ARE T~ERE. 

8 ~ .= COURT" YOU ~AN THIS PSYCHOLOGIST, YOU MEAN OR 

9 SOMEBODY ELSE? 

10 MR. WAPNER" NO.    HE SA!D THAT IT IS A -- 

11 ,,~. B,ARFNS HIS .’-~ONOR IS CORRECT 

12 THE COURT" PARDON ME? 

13 MR BARENS" H]q ~",~ ~R iS CORRECT IN THE REFERENCE 

!4 ~H~- .... COURT A PSY~. ~_.~,~IST THAT WOULD ASSIST PEOPLF 

15 IN T ~-        PAR,AT M ~" " ,H~ PRE ION OF    LRDER ,~.SES. 

16 MR. WAPNER" IN 

17 WITH PEOPLE IN MY OFF;CE AND, ,AS THE COURT POINTS OUT. IT 

18 PRESENTS A GREAT INCONVENIENCE TO OTHER CASES THAT ARE IN 

19 PROGRESS AND I THINK T~,AT 

20 THE COURT"    I T~.~NK YOU ’~ = ¯ ~;~ TO DO Tt~,E BEST YOU CAN 

21 LET’S ~E= ~-’~ ..... ~ H~PrENS ~~ING THE TRIZ~L AND iF YOU NEED ANY 

- L ~,~ ^~" T~,AT TIME    AT THIq 22 FURTHER ~IME, THEN I ~!L CONSI~,._R IT 

,_ 23 MOMENT, I AM NOT INCL’NED TO GRANT ~OUR MOTION. I SET THE 

24 TIME THAT YOU NEEDED, i LSCEPTED THE TIME YOU WANTED. 

25 MR. BAR=NS"~    i .:]K~D FOR MORE TIME,. YOUR HONOR, BbIT 

26 YOUR H:.NOR -- 

.... COURT NO, N .     ! GAVE YOU MORE ~,AN WHAT YOU~,.-’,,’~u""’"F,~D 

28 YOU S,~ID T~O WELKS- AN: ;" -3AV; YOU’ MORE "~H,’-.N"; TWO NEEKS. 
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I MR. BARENS" ] ASKED FOR THREE WEEKS, AS ] APPROACHED 

2 THE BEN~ ,, YOUR HO’~,:R, THE RECORD WOULD REFLECT -- 

3 THE COURT" WHEN ’WAS THAT? 

uN~SDAY, TWO WEEKS AGO, YOUR HONOR 4 MR. BARENS" WE~ ’~: . 

,.,O~RT TWO WEEKS ,AGO THAT THE VERDICT CAME DOWN? 5 THE r" ~ ¯ 

6 ,MR ~,-,RENS    TWO WEEKS TODAY, YOUR HONOR 

7 THE COURT" SO YOU HAVE HAD TWO WEEKS FROM THAT TIME 

8 AND ALL. OF THE REST OF THIS WEEK, THAT IS TWO AND A HALF WEEKS. 

9 MR BAREN~ .... ~ ....... .... uUR HL,,,OR, IF I FELT THAT I COULD 

~ - ’ .... - SENT 10 ,’~D~Q~,~,~ Y REPRE THE DE, ENDANT IN A DEATH PENALTY MODE, 

W,~ULDN T DE HERE TODAY IF THAT WAS NOT OF GRAVE CONCERN !1 I n, ~ 

12 TO ME. 

13 ~ AM NOT HERE ON S~,,E SUPERFLUOUS MOTION 

!4 T~E COLRT" I AM SUR=~ ~N YO. ~R MIND IT ISN’T BdT I THINK 

!5 YOU AR=~ FLD’~=’_ , ~,~,_~ OF HANDLING THIS CASE A,~D WE ARE BEGINNING 

!6 THE TRIAL ON M~-,,.~Ay. 

17 tF IT DEVELOPS DURING THAT TiME T~AT ADDITIONAL 

!8 T~ME IS N~EDED, WE WILL SEE WHAT WE ,~N DO ABOUT IT     BUT 

19 I ~HiNK YOU OUGHT TO BE PREPARED TO S=~ T ~ . .. ~ ,~R, T~E TRIAL 0N MONDAY. 

20 MR. ~"" ¯ , ’ YOUR HONOR ~:~ ~NS THANK vO~, . 

2! THE COLRT" ALL RiGHT. AS I SAID, ! REALLY MEAN THAT, 

22 YOU .A.R; ~UL__v ,’’S~BLE O= ~"" m;.fXG THI~ ~2, SE                  . YOU,           ~,~nn’~’m NEED 

23 ANYBOD ’ :£LS~L. 

24 MR mL~Nq" THANK fO~’ 

25 THE ~,~,rr’: RT" Y,u,~u.~]D ~ R-’’’~c ~: ..... .... m =      J 

27 ;.Ik. 2,::4£~,~" ~H.&NK YO:_, YOUR ~ONOR. 

28 TH=..: CCFRT" I REALLY M£AN THAT. 

r~ 2 = M PROC~;DINGS WERE rON~LUDED 


