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1 SANTA MONICA, CALIFRONIA; THURSDAY, MAY 28, 1987; 10:15 A.M. 

2 DEPARTMENT C HON. LAURENCE J. RITTENBAND, JUDGE 

8 (APPEARANCES AS NOTED ON TITLE PAGE.) 

5 (THE FOLLOWING PROCEEDINGS WERE HELD 

6 IN OPEN COURT IN THE HEARING AND 

7 PRESENCE OF THE JURY:) 

B MR. BARENS: YOUR HONOR, I BELIEVE MR. WAPNER WISHED 

9 TO APPROACH BRIEFLY. 

I0 THE COURT: ALL RIGHT. GOOD MORNING, LADIES AND 

11 GENTLEMEN. 

12 (THE FOLLOWING PROCEEDINGS WERE HELD 

13 AT THE BENCH OUTSIDE THE HEARING OF 

14 THE JURY:) 

~5 THE COURT"    THAT MOTION FOR ADDITIONAL TIME IS DENIED. 

16 YOU WERE GOING TO PREFARE YOUR JURY INSTRUCTIONS AND HAVE 

17 THEM READY FOR ME TODAY. 

18 MR. CHIER: YOU DIDN’T READ THE MOTION, YOUR HONOR. 

19 THE COURT: I DON’T HAVE TO READ IT. YOU TOLD ME THAT 

20 YESTERDAY, THE FACT YOU HAVE TO SEE A DOCTOR AND STUFF OF 

21 THAT KIND. 

22 MR. BARENS: YOUR HONOR, WE ARE HERE, AS I HAVE JUST 

23 TOLD MR. WAPNER, THE DECISION WAS MADE THIS MORNING BY THE 

24 DEFENSE THAT WE WOULD CALL NO FURTHER WITNESSES AND I BELIEVE 

25 
MR. WAPNER NEEDS TO SF~AK TO THAT. 

~ MR. WAPNER" YES, YOUR HONOR, I TALKED TO ~=~ J~ECTIV~ 

27 
ZOELLER YESTERDAY AFTERNOON AND THIS MORNING AND HE u~ST 

2B THIS MORNING TALKED TO A WITNESS AND JUST WHEN I CAME INTO 
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I COURT THIS MORNING, HE TOLD ME ABOUT THIS WITNESS THAT ! 

2 THINK I WOULD LIKE TO CALL IN REBUTTAL. SHE IS IN BEVERLY 

3 HILLS AND, AS I UNDERSTAND, HE IS SPEAKING WITH HER ON THE 

4 PHONE NOW. 

5 I THOUGHT WE HAD THIS 4J-MINUTE WITNESS THIS MORNING 

6 AND I WAS GOING TO TELL HER TO BE HERE AT 11:00. I HAVE 

7 CALLED TO TELL HER TO BE HERE AS SOON AS POSSIBLE BUT I 

8 ASSUME WITH THE TRAFFIC AND ALLOWING ME MAYBE FIVE MINUTES 

9 TO TALK TO HER WHEN SHE GETS HERE, THAT SHE CAN’T BE HERE 

10 BEFORE MAYBE QUARTER OF OR 11:00 AT THE EARLIEST. 

11 MR. BARENS: COULD WE ASK WHO THIS IS? 

12 THE COURT: WHO IS YOUR WITNESS? 

13 MR. WAPNER: IT IS KATHY HALL, WHO WAS -- 

14 THE COURT: THAT IS THE ONE THAT WAS A FRIEND OF THIS 

15 LINGERING DOUBT WITNESS, WALLER? 

16 MR. WAPNER: RIGHT~ RIGHT. 

17 MR. BARENS: YES, YOUR HONOR. 

18 WHAT I MIGHT SUGGEST YOUR HONOR, SO AS NOT 

19 TO INCONVENIENCE ANYBODY, WHAT WE COULD DOt IF MR. WAPNER 

20 THINKS SHE IS GOING TO BE HERE AT 11:00, IS TO GO INTO 

21 CHAMBERS AND START THE JURY INSTRUCTIONS AND TELL THE JURY 

22 TO TAKE A RECESS UNTIL 11:00. 

23 THE COURT: YES. 

24 MR. BARENS:    YOU KNOW WHAT ! MEAN. 

25 
THE COURT: AKD EXCUSE THEM U~TiL 11:007 

26 MR. BARENS: DO YSJ WANT TO DO THAT? 

MR.    WAPNER: THAT    IS    FINE. 

28 THE    COURT: I    WILL TELL    THE JURY    IT HAD BEEN ANTICIPATED 
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I HAVING ANOTHER WITNESS FOR THE DEFENSE BUT THERE WON’T BE 

2 ANY; IS THAT RIGHT? 

3 MR. BARENS"    OH, NO. 

4 JUST SIMPLY SAY, YOUR HONOR, THAT THE DEFENSE 

S IS RESTING AT THIS POINT BUT THERE IS REBUTTAL AND THE 

6 REBUTTAL WITNESS CAN’T BE HERE UNTIL 11"00. 

7 THE COURT"    ALL RIGHT. IN THE MEANTIME, WE WILL GO 

B OVER THE JURY INSTRUCTIONS. 

9 MR. BARENS" WE MIGHT AS WELL GET STARTED. 

10 THE COURT" ALL RIGHT, FINE. 

11 MR. WAPNER" YOUR HONOR, I THINK THE DEFENSE PROBABLY 

12 SHOULD FORMALLY REST. 

13 THE COURT" WE ARE ON THE RECORD, YOU ARE GOING TO 

14 FORMALLY REST? 

15 MR. BARENS" I REST, THE DEFENSE RESTS. 

IB THE CLERK" ARE YOU GOING TO HAVE YOUR EXHIBITS IN 

17 EVIDENCE? ARE YOU GOING TO t, CAKE THAT MOTION? 

18 MR. BARENS" YOUR HONOR, WE WOULD MOVE OUR EXHIBITS 

19 INTO EVIDENCE. 

20 MR. WAPNER"    WOULD YOU REFRESH MY RECOLLECTION AS TO 

21 WHAT DEFENDANT’S A IS? 

22 B AND C ARE THE PHOTOGRAPHS OF JOE HUNT. 

23 MR.    CHIER" THE PHOTOGRAPHS AND NEWSPAPER PICTURE OF 

24 
THE GUY, THERE IS A LETTER FROM HARVARD SCHOOL ABOUT 

25 
THREATENING    TO TERMINATE HIM. 

THE    COURT" THE    PICTURES    IN THE NEWSPAPER,    THAT CLIPPi~&? 

27 
MR.    WAPNER" I    HAVE NO OBJECTION TO THE LETTER    FROM 

HARVARD SCHOOL OR THE NEWSPAPER CLIPPINGS OR THE PICTURE 
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I OF HIM WHEN HE WAS A BOY. 

2 IS THERE SOMETHING BEFORE THAT, THOUGH? 

3 MR. CHIER: THERE WAS THE ACCOUNTANCY PAPER. 

4 THE COURT: DEFENDANT’S A WAS A STATEMENT OF SOME KIND. 

5 DO YOU HAVE THE DEFENDANT’S EXHIBITS? 

B THE CLERK" THESE ARE THREE FROM YESTERDAY AND I DON’T -- 

7 ! HAVE TO GO THROUGH ALL OF THESE, YOUR HONOR. 

B 

9 

I0 
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I MR. WAPNER: WELL, WE CAN’T FIND IT RIGHT NOW. MAY 

3 THE COURT: A IS A STATEMENT. I DON’T KNOW WHAT KIND 

4 OF A STATEMENT IT WAS. 

5 MR. WAPNER: MAY I JUST RESERVE ANY OBJECTION SO THAT 

B WE DON’T TAKE UP ANY MORE JURY TIME WHILE WE TRY TO FIND IT? 

7 WHEN WE FIND IT I WILL ASK TO BE HEARD. 

B THE COURT: WHICH ONE DO YOU WANT TO BE HEARD ON? 

9 MR. WAPNER: JUST THE FIRST ONE, WHICH IS A. I HAVE 

10 NO OBJECTION TO B, C OR D. 

11 MR. BARENS: OKAY. 

12 THE COURT: ALL RIGHT. THEY WILL BE RECEIVED. 

13 MR. BARENS: THANK YOU. 

14 THE COURT: A WILL BE RECEIVED PROVISIONALLY, COUNSEL. 

15 (THE FOLLOWING PROCEEDINGS WERE HELD 

IB IN OPEN COURT IN THE PRESENCE AND HEARING 

17 OF THE JURY:) 

18 THE COURT: WHILE WE WERE UP AT THE BENCH, THE DEFENDANT 

19 HAS INDICATED THAT HE RESTS HIS CASE. THERE WON’T BE ANY 

~ ADDITIONAL WITNESSES THAT T~E DEFENDANT IS GOING TO CALL. 

21 HOWEVER, THERE IS ONE POSSIBLE WITNESS THAT THE 

22 PROSECUTION IS GOING TO CALL IN REBUTTAL. THAT WITNESS WON’T 

~ BE HERE UNTIL ABOUT 11 O’CLOCK. 

24 MR. WAPNER: I BELIEVE 11 O’CLOCK. 

~ THE COURT: MEANTIME, WNAT COUNSEL AND THE COURT WILL 

~ DO IS TO GO INTO CHAMBERS AND START GOING OVER THE JURY 

27 INSTRUCTIONS WHICH I WILL GIVE YOU TOMORROW, AFTER ARGUMENT 

2B OF COUNSEL. 
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I SO, JUST TWIDDLE YOUR THUMBS AND MAYBE GO UP TO 

2 "THE CAFETERIA AND HAVE A CUP OF COFFEE OR DO ANYTHING YOU 

3 WANT UNTIL 11 O’CLOCK. WE WILL THEN HAVE YOU BACK HERE. 

4 (RECESS.) 
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I (THE FOLLOWING PROCEEDINGS WERE HELD 

2 IN CHAMBERS, THE DEFENDANT AND ALL 

8 COUNSEL BEING PRESENT:) 

4 MR. WAPNER: YOUR HONOR, IN ADDITION TO THOSE I PUT 

5 IN THAT STACK OF INSTRUCTIONS THAT ] GAVE YOU, XEROXES FROM 

6 CALJIC, AND THEY ARE PRESENTLY BEING TYPED BY OUR SECRETARY 

7 ON THE PROPER FORMAT. 

8 ALSO, ] DRAFTED AND AM HAVING DRAFTED TWO OTHER 

9 SPECIAL INSTRUCTIONS THAT I AM GIVING TO COUNSEL AND I WILL 

10 GIVE YOU THE HANDWRITTEN FORMS OF THEM. THEY ARE VERY BRIEF 

11 AND THEY ARE DESIGNED TO TRY AND MAKE SOME DISTINCTION 

12 BETWEEN THE INSTRUCTIONS THAT WE GIVE. 

13 (UNREPORTED COLLOQUY BETWEEN MR. BARENS 

14 AND MR. WAPNER.) 

15 MR. WAPNER: IT IS DESIGNED TO CREATE SOME DIV]SON 

16 BETWEEN THE INSTRUCTIONS THAT YOU GAVE REGARDING PROVING 

17 CRIMES BEYOND A REASONABLE DOUBT AND THE REGULAR PENALTY PHASE 

18 INSTRUCTIONS. 

19 THE COURT: DO WE HAVE TO REPEAT THE JURY INSTRUCTIONS 

20 WHICH WERE GIVEN ON THE GUILT PHASE OF THE TRIAL? 

21 I ASSUME THAT THE JURORS ARE ALL FAMILIAR WITH 

22 THEM AND THEY WILL HAVE COPIES OF THAT. 

23 MR. WAPNER: YOUR HONOR, I ASKED THAT QUESTION OF PEOPLE 

24 IN MY OFFICE WHO HAVE DONE DEATH PENALTY CASES, I HAD THE 

25 SAME QUESTION M~SELF, AND I DIDN’T KNOW THE ANSWER AND T~E 

26 A’~SWER SE~MED TO BE YES A~ TO THE INSTRUCTI0~S THAT WERE 

27 R~LEVANT TO THEIR DETERMINAT]0N OF TH~ OTHER CRIMES.    IF THEY 

28 ARE NOT REPEATED, THEN YOU HAVE TO, IT SEEMS TO ME, HAVE SOME 
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1 INSTRUCTION THAT SAYS TO THEM THAT THE SAME RULES THAT YOU 

2 HAVE PREVIOUSLY BEEN GIVEN ARE STILL IN EFFECT AND YOU ARE 

3 TO BE GUIDED BY THOSE INSTRUCTIONS, EXCEPT WHERE THEY CONFLICT 

4 WITH THE ONES YOU ARE GIVING NOW. 

5 MR. BARENS:    THE DEFENSE, OUT OF AN ABUNDANCE OF CAUTION, 

6 SUBMITS THAT THEY SHOULD BE REITERATED. 

7 THE COURT: WELL, THE TRIAL IS DIVIDED INTO TWO PARTS, 

8 THE GUILT PHASE AND THE PENALTY PHASE. ONE IS THE CONTINUATION 

9 OF THE OTHER. 

10 MR. BARENS: I WILL SUBMIT THE MATTER. 

11 THE COURT: I DON’T THINK WE HAVE TO GO THROUGH THE 

12 JURY INSTRUCTIONS AGAIN. 

13 MR. CHIER: THE JURORS HAVE NOT GRADUATED FROM LAW 

14 SCHOOL, YOUR HONOR. 

15 MR. BARENS: I WILL SUBMIT THE MATTER. 

16 MR. WAPNER: YOUR HONOR, I AM LOOKING FOR A SECTION 

17 IN THE FOUR INSTRUCTIONS THAT ARE THE 8.84 SERIES. 

18 THE COURT: YES, I AM LOOKING AT THEM MYSELF. 

19 MR. WAPNER: THERE IS A STATEMENT THAT I CAN’T FIND 

20 RIGHT NOW IN ONE OF THOSE INSTRUCTIONS ABOUT DISREGARDING -- 

21 HERE IT IS 8.84.1. 

22 THE COURT: 8.84.1, YES. 

23 MR. WAPNER: ON THE SECOND PAGE AND IN (K), WHICH TALKS 

24 ABOUT TAKING INTO CONSIDERATION ANY OTHER CIRCUMSTANCE WHICH 

~ EXTENUATES THE GRA\ITY OF THE CRIME AND THEN AT THE VERY 

26 LAST SENTENCE IT SAYS "I0U MUST DISREGARD ANY JURY INSTRUCTION 

27 GIVEN TO YOU IN THE GUILT OR INNOCENCE PHASE OF THIS TRIAL 

~8 WHICH CONFLICTS WITH THIS PRINCIPLE." AND THAT IS WHEN IT 

29 TALKS ABOUT SYMPATHY IN THAT SECTION. 
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I THE COURT: YES. ON THE GUILT PHASE, THERE IS AN 

2 INSTRUCTION THAT THEY ARE NOT TO CONSIDER SYMPATHY WHICH THEY 

3 HAVE A RIGHT TO CONSIDER ON THE PENALTY PHASE. SO THEREFORE, 

4 I DON’T SEE WHY WE SHOULD G]VE ANY GUILT PHASE INSTRUCTIONS. 

5 MR. WAPNER: WELL, CERTAINLY THE CRIMES THAT ARE 

6 ALLEGED AS AGGRAVATING CIRCUMSTANCES HAVE TO BE PROVEN BEYOND 

7 A REASONABLE DOUBT. NOW, IF THE COURT THINKS THAT IT IS 

8 ENOUGH TO JUST GIVE THEM AN INSTRUCTION THAT SAYS -- 

g THE COURT: 8841, EVIDENCE HAS BEEN INTRODUCED FOR 

10 THE PURPOSE OF SHOWING THE DEFENDANT HAS BEEN CONVICTED -- 

11 HE HAS NOT BEEN CON\~]CTED, REALLY. 

!2 MR. WAPNER: NO.    IT IS THE NEXT ONE, 8842. 

13 THE COURT: 884 -- 

14 MR. WAPNER: OR 8841.2. 

15 THE COURT: HOWEVER~ ThE DEFENDANT HAS COMMITTED THE 

16 FOLLOWING CRIMINAL ACTS WHICH INVOLVED -- WELL, IT GOES 

17 ON. AND SO ON AND SO FORTH AND THEN YOU MUST CONSIDER ANY 

18 EVIDENCE -- MUST PROVE IT BEYOND A REASONABLE DOUBT. 

19 THERE IS NOTHING IN ALL OF THESE CALJIC 

20 INSTRUCTIONS WHICH SAYS THAT YOU IN ANY WAY, HAVE TO REPEAT 

21 THE INSTRUCTIONS THAT YOU GAVE ON THE GUILT PHASE. 

22 THIS IS ONE, CONTINUING TRIAL, DIVIDED UP. 

23 MR. WAPNER: WELL, I -- 

24 THE COURT: WH~ DID YOL ASK IN YOUR OFFICE? 

25 MR. WAPNER: I TAL~ED T~ STERLING NORRIS. 

~ THE COLRT: W~T DiD HE SAY? 

27 MR. WAPNER: HE SAID T~T HE THOUGHT WE SHOULD GIVE 

~ THE INSTRUCTIONS AGAIN. 
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I THE COURT: WHAT DOES HE BASE THAT ON? 

2 MR. WAPNER: HIS EXPERIENCE IN TRYING SEVERAL OF THESE. 

8 I DIDN’T ASK HIM SPECIFICALLY, INSTRUCTION BY INSTRUCTION. 

4 IT WAS ERNIE NORRIS. 

5 MR. CHIER:    WELL, KELLY HAS TRIED A LOT, HASN’T HE? 

B MR. WAPNER:    ! DON’T KNOW.    I DON’T KNOW HOW MANY DEATH 

7 PENALTY CASES ROGER KELLY HAS TRIED. 

B THE COURT: I AM READING THE NOTES NOW. THERE IS NOTHING 

9 IN ANY OF THESE INSTRUCTIONS WHICH EVEN REMOTELY INDICATES 

10 YOU HAVE GOT TO GO BACK TO THE BEGINNING AGAIN AND GIVE 

11 THEM THE SAME INSTRUCTIONS YOU HAVE ALREADY GIVEN THEM. 

12 ! WILL GIVE THEM GENERAL INSTRUCTIONS. I CAN 

13 GIVE THEM THE GENERAL INSTRUCTION THAT THEY BE GUIDED BY 

14 THE INSTRUCTIONS THEY RECEIVED -- WELL, SOME OF THEM WOULD 

15 BE INAPPLICABLE. iT WOULD BE DANGEROUS TO SAY THAT THEY 

IB MUST NOT CONSIDER SYMPATHY AND SO ON AND SO FORTH, WHICH 

17 YOU DO IN THE GUILT PHASE. SO I -- 

IB MR. WAPNER: WELL, ! AM NOT SURE IF I EXACTLY FOLLOW 

Ig THE COURT, EXCEPT THAT I THINK THAT RATHER THAN CONFUSE 

20 THE ISSUE BY GIVING THEM A DRAFTED INSTRUCTION SAYING YOU 

21 ARE TO CONSIDER THOSE GUILT PHASE INSTRUCTIONS BUT NOT OTHERS, 

22 THAT YOU J~ST -- 

23 THE COURT: WHICH OF THEM ARE YOU GOING TO EXCEPT? 

24 YOU HAVE GOT TO EXCEPT SOME OF THE INSTRUCTIONS THAT YOU 

25 ALREADY GAVE T-~M ON THE GUILT PHASE. A NUMBER OF THEM 

26 ARE HARDL~ APF_ICA~LE. 

27 MR. WAPNER"    RIGHT. 

28 THE COURT: ONCE GUILT HAS BEEN DEMONSTRATED AS IT 
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I HAS IN THIS PARTICULAR CASE, A LOT OF THOSE ARE ACADEMIC 

2 AS TO A PENALTY PHASE. 

8 MR. WAPNER: OKAY. BUT AS FAR AS THE PROOF OF THE 

4 ADDITIONAL CRIMES BEYOND A REASONABLE DOUBT -- 

5 THE COURT" WELL, THAT IS ALL RIGHT. THEY ARE TAKEN 

6 CARE OF. THEY ARE TAKEN CARE OF IN THESE PENALTY TRIAL 

7 INSTRUCTIONS. 

B NOWHERE DOES IT EVER INDICATE THAT YOU HAVE 

9 TO GIVE THEM THE SAME INSTRUCTIONS THAT YOU GAVE THEM BEFORE. 

10 THESE ARE ALL REPETITIOUS, YOU KNOW. 

11 
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I MR. BARENS: COULD I STEP TO THE DEFENSE TABLE FOR 

2 JUST    A MOMENT    TO    GET    A COPY OF    SOMETHING?        I WILL BE RIGHT 

8 BACK. 

4 THE COURT: SURE. 

5 (MR. BARENS EXITS CHAMBERS.) 

B THE COURT: YOU HAVE GOT 201. 

7 "HOWEVER, A FINDING OF GUILT AS 

8 TO ANY CRIME M,AY NOT BE BASED ON CIRCUMSTANTIAL 

9 EVIDENCE UNLESS THE PROVED CIRCUMSTANCES ..." 

10 AND IT GOES ON, SO ON AND SO FORTH AND THAT 

11 IS THE GUILT PHASE. 

12 MR. WAPNER:    INSTEAD OF -- WELL, I DIDN’T HAVE A CHANCE 

13 TO MODIFY THESE. THE SAME RULES AS TO CIRCUMSTANTIAL EVIDENCE 

14 APPLY TO THE DETERMINATION OF PROOF BEYOND A REASONABLE 

15 DOUBT OF THOSE AGGRAVATING C_IRCUMSTANCES. 

16 (MR. BARENS REENTERS CHAMBERS.) 

17 MR. WAPNER: AS APPLIED TO THEIR DETERMINATION OF THESE 

18 CRIMES THAT WERE ACTUALLY CHARGED CRIMES -- 

19 THE COURT: WELL, WHAT IS YOUR FEELING ABOUT IT? 

20 MR. BARENS: WHAT IS THE QUESTION? I HAVE STEPPED 

21 OUT FOR A MOMENT. 

22 THE COURT: WHAT IS YOUR FEELING ON STARTING IT ALL 

23 OVER AGAIN IN EFFECT AND REALLY JUST TAKING OUT THOSE 

24 INSTRUCTIONS WHICH WOULD BE INAPPLICABLE TO THE PENALTY 

25 PHASE? 

26 MR.    BARENS: WELL -- 

27 MR.    CHIER" WE HAVE REQUESTED SOME    INSTRUCTIONS THAT 

28 WE THOUGHT WERE APPROPRIATE. 
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I MR. BARENS" THE INSTRUCTIONS THAT WE SEEK ARE IN THE 

2 SET FILED WITH THE COURT THIS MORNING. 

3 TO AN EXTENT, THEY SPECIFICALLY ARE A REITERATION 

4 OF CERTAIN INSTRUCTIONS THAT WE FELT WERE APPLICABLE, THAT 

5 WE ARE ASKING TO BE REITERATED DURING THE PENALTY PHASE 

6 NOW, THAT WERE GIVEN PREVIOUSLY. 

7 TO BE CANDID, YOUR HONOR, ! DON’T KNOW THE 

6 ANSWER TO THE QUESTION, EITHERt THAT HAS BEEN POSED. AND 

9 I ASKED SOME LAWYERS MYSELF AND NOBODY COULD CITE ME TO 

10 A DEFINITIVE SECTION OR CASE THAT GAVE ME THE ANSWER. 

11 THE COURT" THAT’S RIGHT. 

12 MR. BARENS" SO I DON’T KNOW. 

13 THE COURT" THERE IS NOTHING IN THE INSTRUCTIONS THEM- 

14 SELVES. YOU SEE, THOSE ARE DRAFTED AND THE CALJIC INSTRUCTIONS 

15 TALK ABOUT THE PENALTY PHASE AND THEN THERE ARE INTRODUCTORY 

16 ONES. 

17 "THE DEFENDANT IN THIS CASE HAS 

18 BEEN FOUND GUILTY OF MURDER IN    THE FIRST DEGREE. 

19 THE CHARGE THAT THE MURDER WAS COMMITTED UNDER 

~ SPECIAL CIRCUMSTANCES WAS SPECIFICALLY FOUND TO 

2i BE TRUE." 

~ THEN THEY GO ON TO SAY THAT THE LAW OF THIS 

~ STATE AND THE PENALTY FOR THE DEFENDANT FOUND GUILTY OF 

24 MURDER -- AND SO ON AND SO FORTH. 
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I MR. CHIER: THE PEOPLE ATTEMPTED TO PROVE CERTAIN FACTORS 

2 IN AGGRAVATION WHICH AMOUNT TO CRIMES. THE JURY OUGHT TO 

3 HAVE SOME GUIDELINES. 

4 THE COURT: THEY ARE. THEY ARE IN HERE ON THE PENALTY 

5 PHASE. HERE, WE HAVE GOT IT RIGHT HERE. 

B MR. CHIER: WELL, THE BURDEN -- THE STANDARD OF PROOF 

7 IS THERE BUT THAT IS NOT ALL THAT THEY NEED TO GUIDE THEM 

B IN THEIR DELIBERATIONS.    I SUBMIT IT. 

9 THE COURT:    I HAVE POINTED OUT HERE THE BEYOND A 

10 REASONABLE DOUBT. 

11 MR. CHIER: RIGHT, THAT 1S THE STANDARD OF PROOF. 

12 MR. WAPNER: THAT IS THE STANDARD OF PROOF. 

13 MR. CHIER: THAT IS THE DESTINATION BUT THERE ARE CERTAIN 

14 MILEPOSTS THEY HAVE TO PASS ON THEIR WAY THERE. 

15 THE COURT: ALL RIGHT. NOW WHICH DO YOU WANT? WHICH 

!6 DO YCJ SAY SHOULD BE GIVEN TO THE JURY? 

17 MR. WAPNER: WELL, THE ONES THAT ! -- 

18 THE COURT: YOU WANT THEM REPEATED IN EFFECT, ISN’T 

19 THAT WHAT YOU WANT TO DO? 

20 MR. WAPNER: IN EFFECT, YES. 

21 THE COURT: WELL, WHY REPEAT INSTRUCTIONS THAT HAVE 

22 ALREADY BEEN GIVEN TO THEM? 

28 MR. WAPNER: SO THAT THE JURY WILL KNOW WHAT RULES ARE 

24 TO GUIDE THEM IN MAKING # DETERMINATION AS TC THE PROOF OF 

25 T~ESE OTHER CRIMES. 

~ THE COURT: ~ELL, -qE# ARE THERE. YOU HAVE GC- A>~ 

27 INSTRUCTION OT T~AT KIND HERE IN THE PENALTY PHASE CT IT. 

~B MR. WAPNER: OKAY. 
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1 THE COURT" IN OTHER WORDS, YOU HAVE GOT BEYOND A 

2 REASONABLE DOUBT. WHAT ELSE IS THERE? 

3 MR. WAPNER" WELL FOR EXAMPLE, IF THERE IS CIRCUMSTANTIAL 

4 EVIDENCE PROOF AS TO SOME OF THOSE OTHER CRIMES, SHOULD THEY 

5 BE TOLD THAT THE SAME RULES THAT THEY USED TO EVALUATE 

6 CIRCUMSTANTIAL EVIDENCE IN THE GUILT PHASE APPLY IN THE 

7 PENALTY PHASE? 

8 AND IF YOU DON’T TELL THEM THAT SPECIFICALLY BY 

9 GIVING THEM A NEW INSTRUCTION, THEN ARE YOU GOING TO MAKE 

10 SOME REFERENCE TO THE OTHER INSTRUCTIONS? 

11 I MEAN MAYBE I PUT IN TOO MANY INSTRUCTIONS. 

12 I PUT IN THE CREDIBILITY OF WITNESSES INSTRUCTION THAT THEY 

13 ALSO HAD BEFORE. HAYBE THOSE INSTRUCTIONS DON’T HAVE TO BE 

14 GIVEN. 

15 THE COURT" AT ANY RATE, IT IS CONCEDED THAT THERE IS 

16 NOTHING IN THE J~R# INSTRL~CTIONS O~ THE PENALTY PHASE WHICH 

17 SAYS YOU HAVE GOT TO GIVE THEM THE I~STRUCT]ONS WHICH HAD 

18 BEEN GIVEN ON THE GU|LT PHASE; ISN’T THAT TRUE? 

19 MR. WAPNER"     I DON’T FIND ANY.    WELL, TO TELL YOU THE 

20 TRUTH, WHAT I DID WAS I CONSULTED PEOPLE.    ] DIDN’T LOOK BUT 

21 I DON’T KNOW THAT THERE IS ANYTHING IN THE ANNOTATIONS THAT 

22 SAYS THAT. 

L~3 THE COURT" THERE IS NOTHING WHATSOEVER IN THERE ABOUT 

24 BEING REQUIRED TC GIVE THEM INSTRUCTIONS RIGHT FROM THE 

25 BEGINNING AGA!N. 

26 MR. WAP#~ER" TrE 0~,.# THlk~ T~T I WOdLD SAY IS THAT 

27 BEFORE YOU MAKE A DETER~INATION ON THIS, YOU CAN DO WHAT I 

28 DID, WHICH IS CALL Ot~E OF YOUR COLLEAGUES. 
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-3 I THE COURT" I AM GOING TO CHECK. IT IS TOO BAD SOME 

2 OF THE JUDGES THAT HAD A LOT OF THEM AREN’T AROUND ANY MORE, 

8 LIKE JUDGE F~TTS, AND A COUPLE OF OTHER JUDGES. 

4 MR. BARENS"    JUDGE LIGHT, YOUR HONOR? 

5 THE COURT"    ROTHMAN WOULD BE A GOOD MAN BUT JUDGE ROTHMAN 

6 IS IN CIVIL. JUDGE WEISBERG. 

7 MR. BARENS" ] THINK DAVE HOROWITZ DOWNTOWN, HE HAS 

8 SOME RECENT EXPERIENCE. 

9 MR. WAPNER" OR JUDGE ALTMAN DOWNTOWN, YOUR HONOR. 

10 I AM SURE HE HAS HAD A FEW. I KNOW HE I S VERY KNOWLEDGEABLE. 

I~ I T~INK HE SITS IN DEPARTMENT 129. 

12 T~E COURT" YES, I WILL CALL HIM. 

]8 (PAUSE ~N PROCEEDINGS WHILE COURT 

14 MAKES TELEPHONE CALLS.) 

SF 15 

I@ 

19 

2~ 

27 
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I MR. WAPNER" YOUR HONOR, THE WITNESS HAS ARRIVED. 

2 MR. BARENS" DO YOU WANT ME TO WORK WITH HER A FEW 

8 MINUTES, FRED? 

4 MR. CHIER: DO YOU HAVE A STATEMENT THAT YOU GOT FROM 

5 HER OR WHATEVER? 

6 MR. WAPNER: DETECTIVE ZOELLER JUST TALKED TO HER THIS 

7 MORNING FOR THE FIRST TIME. I DON’T THINK THERE IS ANY WRITTEN 

B STATEMENT. 

9 MR. CHIER: DO YOU HAVE NOTES? 

10 MR. WAPNER: I DON’T KNOW. 

11 MR. BARENS: ALL WE WOULD ASK IS, TO THE EXTENT THAT 

12 HE HAS INTERVIEW NOTES, IF WE COULD SEE THEM BEFORE HER 

18 TESTIMONY. 

14 MR. WAPNER: OKAY. 

15 THE COURT: ALL RIGHT.    THAT LINE IS BUSY. 

16 MR. BARENS:    LET’S JUST DO THE OTHER STUFF AND WE’LL 

17 COME BACK TO THIS QUESTION. 

18 THE COURT: OKAY. DO YOU WANT A FEW MINUTES WITH THE 

19 WITNESS? 

20 MR. WAPNER: I DO. 

21 THE COURT: ALL RIGHT. GO AHEAD. 

2~ MR. WAPNER: LET ME TALK TO THE WITNESS. 

~’~ THE COURT: ALL RIGHT. MEANTIME, I WILL FIND OUT. 

24 MR. WAPNER: THANK YOU. 

25 MR. ~ARENS" YOUR HONOR, COULD I ACCESS THE WITNESS 

2B FOR A COUPLE OF MINUTES BEFORE MR. WAPNER, BECAUSE I HAVE 

27 NEVER -- I DON’T THINK THERE ARE ANY REPORTS TO ASSIST US 

~ ON THIS ONE. 
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1 
THE COURT" ALL    RIGHT. YOU HAVE NO OBJECTION, HAVE 

2 YOU? 

8 
MR. WAP~ER" NO OBUECTION. 

4 
MR. BARENS" I WILL WAIT IN THE HALL. AND AFTER YOU 

5 HAVE FINISHED WITH THE WITNESS, I WILL SPEAK WITH HER. 

B 
MR. WAPNER" THANK YOU. 

7 hR. BARENS" THANK YOU. 

8 (RECESS.) 

9 

10 

11 

12 

18 

14. 

1B 

18 

19 

20 

21 

28 
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I (THE    FOLLOWING PROCEEDINGS WERE HELD 

2 IN OPEN COURT    IN THE    PRESENCE AND 

3 HEARING OF THE JURY:) 

4 THE COURT" ALL RIGHT. YOU HAVE A WITNESS? 

5 MR. WAPNER" KATHY HALL. 

7 REBUTTAL 

8 

g 
LINDA KATHLEEN HALL, 

10 CALLED AS A WITNESS BY THE PEOPLE, WAS SWORN AND TESTIFIED 

11 AS FOLLOWS" 

12 THE CLERK"       YOU DO SOLEMNLY SWEAR THAT THE TESTIMONY 

13 YOU MAY GIVE IN THE CAUSE NOW PENDING BEFORE THIS COURT 

14 SHALL BE THE TRUTH -- 

15 
THE WITNESS" I    DO. 

THE CLERK" -- THE WHOLE TRUTH AND NOTHING BUT THE 

17 
TRUTH, SO HELP YOU GOD? ~ 

THE WITNESS" I DO. 

THE CLERK"    IF YOU WOULD BE SEATED THERE AT THE WITNESS 

L~0 
STAND. AND PULL YOUR CHAIR UP TO THE MICROPHONE,    PLEASE. 

21 
WILL YOU STATE YOUR NAME AND SPELL YOUR FIRST 

AND LAST NAME FOR THE RECORD, PLEASE. 

THE WITNESS" MY FULL NAME IS LINDA KATHLEEN HALL. 

THE CLERK: AND THE SPELLING OF YOUR FIRST AND SECOND 

25 
NAME S ? 

THE WITNESS" L-I-N-D-A, KATHLEEN IS K-A-T-H-L-E-E-N. 

THE CLERK: THANK YOU. 
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I DIRECT EXAMINATION 

2 BY MR. WAPNER: 

8 Q MISS HALL, YOU GO BY KATHY? 

4 A YES, I DO. 

5 Q DID YOU EVER WORK AT 9401 WILSHIRE BOULEVARD? 

6 A YES, I DID. 

7 Q AND WHEN YOU WORKED AT THAT BUILDING, WAS THAT 

8 FOR A LAW FIRM? 

9 A YES. 

10 Q WHAT WAS THE NAME OF THE LAW FIRM? 

11 A ERViN, COHEN & JESSOP. 

12 Q AND WHEN WERE YOU FIRST EMPLOYED BY ERVIN, 

13 COHEN & JESSOP? 

14 A IN NOVEMBER OF 198i. 

15 Q AND HOW LONG DID YOU WORK THERE? 

16 A THROUG~ MAY OF ’85. 

17 Q DURING THE COURSE OF YOUR EMPLOYMENT THERE, 

18 DID YOU COME TO KNOW SOMEONE NAMED LOUISE WALLER? 

19 A NO, I DIDN’T. 

20 Q DID YOU MEET LOUISE WALLER AT SOME POINT LATER? 

21 A YES. 

22 Q AND WHEN WAS IT THAT YOU MET LOUISE WALLER? 

23 A WHEN SHE INTERVIEWED FOR A JOB POSITION AT 

24 MY NEW OFFICE IN JULY OF 198~. 

25 Q SO WHERE WERE YOU WORKING IN JULY OF 1986? 

~ A F~ THE =]~t 0F BROWN & WOODS. 

27 Q W~ERE IS T~AT LOCATED? 

2~ A WE ARE AT ~50 NORTH ROXBURY iN BEVERLY H|LLS. 
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I Q WAS    BROWN & WOODS EVER LOCATED AT THE 9401 

2 BUILDING? 

8 A NO. 

4 TWO OF THE PARTNERS HAD BEEN WITH COHEN, ERVIN 

5 & JESSOP AND THEY HAD LEFT TO START THEIR OWN FIRM. 

B Q DID YOU EVER WORK AT 9401 WILSHIRE IN THE MID 

7 1970’S? 

8 A NO, I DIDN’T. 

9 9 

I0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 
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1 Q ARE YOU ORIGINALLY    FROM THE    LOS ANGELES AREA? 

2 A NO. 

8 Q WHEN DID YOU FIRST COME TO LOS ANGELES? 

4 A I MOVED HERE IN AUGUST, ’75. 

5 Q AND FOR THE FIRST PERIOD OF TIME THAT YOU WERE 

6 HERE, DID YOU HAVE A JOB? 

7 A YES. 

8 Q WHERE WERE YOU WORKING? 

9 A I STARTED WORKING FOR MUNGER, TOLLES ~ RICKERHAUSER 

10 THE COURT REPORTER:    PLEASE SPELL THOSE NAMES. 

11 THE WITNESS:    MUNGER, M-U-N-G-E-R, TOLLES, T-O-L-L-E-S 

12 AND RICKERHAUSER, R-I-C-K-E-R-H-A-U-S-E-R, IN DOWNTOWN 

18 LOS ANGELES. 

14 Q BY MR. WAPNER: AND YOU WORKED FOR THEM FROM AUGUST 

15 OF 1975 FOR HOW LONG? 

IB A WELL, I STAR~ED IN SEPTEMBER. I WORKED THERE 

17 UNTIL JANUARY, 1979. 

IB Q AND WAS THE ONLY TIME YOU WERE WORKING IN THE 

19 9401WILSHIRE BUILDING WHEN YOU WORKED FOR ERVlN, COHEN & 

20 JESSOP FROM NOVEMBER OF ’81 THROUGH MAY OF ’85? 

21 A RIGHT, YES. 

22 Q DURING THE TIME THAT YOU WORKED FOR ERVlN, COHEN & 

23 JESSOP, DID YOU KNOW A MAN NAMED RON LEVIN? 

24 A NO. 

25 Q SHOWING YOU PEOPLE’S 6 FOR IDENTIFICATION, DO 

26 YOU KNOW THE PERSON Ik THE PICTURE? 

27 A NO. 

2B Q IN JANUARY OF THIS YEAR,    DID YOU HAVE A CONVERSATIO 
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I WITH LOUISE WALLER    ABOUT RON    LEVIN? 

2 A NO. 

3 Q HOW LONG DID LOUISE WALLER WORK FOR THE LAW FIRM 

4 THAT YOU ARE NOW WORKING AT? 

5 A SHE STARTED IN JULY, 1986 AND WORKED THROUGH 

B FEBRUARY 13TH OF THIS YEAR. 

7 Q AND WAS SHE LET GO BY THE FIRM? 

8 A SHE QUIT VOLUNTARILY. 

9 Q DID YOU HAVE A CONVERSATION WITH LOUISE WALLER 

10 AT ALL IN JANizARY OF THIS YEAR? 

11 A I AM SURE I DID.    IT WOULD HAVE BEEN WORK-RELATED. 

12 Q AND W~AT IS YOUR JOB AT THE LAW FIRM? 

13 A I AM OFFICE M~NAGER. 

14 Q WERE YOU THE OFFICE MANAGER DURING THE ENTIRE 

15 TIME LOUISE WALLE~ WORKED THERE? 

16 A "YES. 

!7 Q DID ":~L    READ ANY-HING ABOUT THIS CASE    IN THE    PAPERS 

18 A YES. 

19 Q DID YOU EVER TALK TO LOUISE WALLER ABOUT THIS 

20 CASE? 

21 A NO. 

22 MR. WAPNER: NOTHING FURTHER. 

23 THE COb~T: MR. BARENS, ANY QUESTIONS? 

24 MR. BAR:_NS: MR. C’iER IS GOING TO DO THE CROSS- 

25 EXAMINAT]3N. HE ~&D T-E W!T’,ESS ON DIRECT, YOUR HONOR -- 

26 THAT IS, -HE REL-’-E.D 

27 
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1 CROS S-EXAM I NAT I ON 

2 BY MR.     CHIER: 

3 Q AS OFFICE    MANAGER    --    IS    IT MS.    OR MRS.    HALL? 

4 A MS. 

5 Q MS. HALL, YOU ARE THE PERSON WHO INTERFACED BETWEEN 

B MANAGEMENT AND THE SECRETARIAL STAFF, CORRECT? 

7 A YES. 

8 Q AND YOU WERE    THE    PERSON TO WHOM MANAGEMENT 

9 COMPLAINED ABOUT    THE    SECRETARIES? 

10 A RIGHT. 

11 Q AND THE PERSON TO W’-iOM SECRETARIES COMPLAINED 

12 ABOUT M.’-.NAGEMENT, CORRECT? 

13 A RIGHT. 

!4 Q N©W, DURING THE PERIOD THAT MS. WALLER WORKED 

15 THERE, SHE COMPLAIN=D TO YOU A NUMBER OF TIMES ABOUT A 

16 SITUATION,    ,, C\GOING. l", TFE OFFICE_     , DID "tOJ N0T~- 

17 A NO. 

18 Q HAS SHE NOT -- 

i9 THE COURT: HAVE ’tOU GOT ANY BASIS FOR THAT? 

20 MR. CHIER: ~.ES, YOUR HONOR. 

21 THE COU.~T: .L_L RIGHT. YOU CALL A WITNESS TO THAT EFFECT 

22 MR. CHIRR: FARDON ME? 

23 THE COURT: GS AHEAD. 

24 Q ~’ MR. C~IE~: KS ’~ MA’TER OF FACT~ MS. HALL, 

25 THERE 1_~ L:T.TC-LTIO’, -~E’,DINC- _-2E-WREN "0:.~ FLRM AND MS. WALLER, 

26 ISN’T T-~AT CCRRECT~ 

27 A R ] G~T. 

28 Q THERE iS A WORKMF_NS COMPENSATION CLAIM PENDING? 
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I A YES. 

2 Q AND THE BASIS OF THE CLAIM IS SEXUAL HARASSMENT, 

3 CORRECT? 

4 A I -- 

5 THE COURT: YOU DON’T HAVE TO ANSWER THAT. 

6 MR. CHIER: WHY NOT? 

7 THE COURT: GO AHEAD. WHAT IS YOUR NEXT QUEST!ON. 

8 Q BY MR. CHIER: ISN’T IT A FACT THAT MS. WALLER 

9 COMPLAINED TO YOU ON A NUMBER OF OCCASIONS ABOUT THE CONDUCT 

10 OF MR. BROWN? 

11 MR. WAPNER: OBJECTION, RELEVANCE. 

12 THE COURT: SUSTAINED. 

13 MR. CHIER: COULD WE APPROACH? 

14 THE COURT: WHAT DO YOU WANT TO DO, SHOW PREJUDICE? 

15 MR. CHIER: GOES TO THE ISSUE OF BIAS. 

16 THE COURT: ARE YOU PREJUDICED OR BIASED AGAINST 

17 MS. WALLER FOR ANY REASON? 

18 THE WITNESS: NOT AT ALL. 

19 THE COURT: GO AHEAD. 

20 

21 

22 

24 

27 
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I Q BY MR. CHIER"     THE FACT THAT SHE HAS THIS 

2 WORKMEN’S COMPENSATION CLAIM AGAINST YOUR FIRM IS NOT THE 

8 SUBJECT OF EITHER DISLIKE OR DISTASTE IN YOUR OFFICE? 

4 A ABSOLUTELY NOT. 

5 Q NOW, HOW MUCH WAS MRS. WALLER EARNING AT THE 

B TIME THAT SHE LEFT THERE? 

7 A $2600 A MONTH. 

B Q AND SHE LEFT AND ADVISED YOU THAT SHE WAS LEAVING 

9 FOR REASONS ASCRIBABLE WHICH ARE BASED UPON THE LAWSUIT, 

10 RIGHT? 

11 A NO. 

12 Q SHE DIDN’T MENTION THAT? 

13 A NO. 

14 Q !S IT CORRECT THAT IMMEDIATELY PRIOR TO MRS. 

15 WALLER’S DEFARTURE FROM THE OFFICE~ THAT YOU AND SHE DID 

16 NOT GET ALONG? 

17 A WE DIDN’T HAVE ANYTHING TO SAY TO ONE ANOTHER 

IB OTHER THAN OFFICE RELATED MATTERS. 

19 Q WELL, ISN’T IT CORRECT THAT YOU DIDN’T LIKE 

20 HER ESP~CI.ALLY AND SHE DIDN’T LIKE YOU ESPECIALLY? 

21 A MY JOB WAS TO GET THE WORK DONE AT THE OFFICE 

22 AND I WOULD GO TO HER ASKING FOR HELP WITH PROJECTS IN THE 

23 OFFICE WHEN OTHER SECRETARIES NEEDED HELP OR OTHER ATTORNEYS 

24 NEED--ZD HELP. 

25 Q ISN’T IT COR~ECT, MS. HALL, T~’- DI    ’ ,,,’-,~ YOU DN T 

26 LIKE ~Eq~-=c~CIALLY~ ~,,~D SHE DIDN’T LIKE YOU:?, 

27 A NO. 

28 Q THAT    IS NOT CORRECT? 
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I A NOT TO MY KNOWLEDGE. 

2 Q WELL, WOULD YOU SAY THAT SHE LIKED YOU? 

8 A WE DIDN’T TALK THAT MUCH.     I DON’T KNOW IF 

4 SHE DID OR NOT. 

5 Q WOULD YOU SAY THAT YOU LIKED HER? 

6 A SHE WAS AN EMPLOYEE AND I DIDN’T MIND HAVING 

7 HER THERE. 

B Q DID YOU, IN YOUR OPINION, HAVE PROBLEMS WITH 

9 HER? 

10 A THERE WERE A COUPLE OF PROBLEMS, YES. 

11 Q DID YOU FIND HER TO BE A PR]’~.A DONNA, IN YOUR 

12 WORDS ? 

18 A YES. 

14 Q AND DO YOU    LiKE    PRIMA DONNAS AS AN OFFICE MANACI 

15 IN A LAW FIRM? 

16 A YOU LEARN    TO    GET    ALO~NG    WITH    THEM. 

17 MR. CHIER: I    HAVE    NO    FURTHER QL~ESTIONS. 

18 

19 REDIRECT EXAMINATION 

20 BY MR. WAPNER: 

21 Q WHAT WAS    IT ABOUT HER THAT YOU THOUGHT MADE 

22 HER A PRIMA DONNA? 

23 A AT TIMES WHEN WE WOULD ASK HER FOR HELP, SHE 

24 WOULD REFUSE TO HELP OUT EVEN THOUGH SHE DIDN’T HAVE ANYTHING 

25 ELSE TO DO. 

26 MR. WAPNER: THA~,K YCJ. I H~,VE NOT~_~NG FURTHER. 

27 

28 
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I RE C ROSS-EXAMI NAT I ON 

2 BY MR. CHIER: 

8 Q WOULD SHE REFUSE TO HELP OUT OR TELL YOU SHE 

4 HAD ANOTHER PROJECT SHE WAS WORKING ON? 

5 A ON OCCASION, SHE WOULD FLAT TELL ME SHE 

B WOULDN’T DO IT, EVEN THOUGH SHE DIDN’T HAVE ANYTHING ELSE 

7 TO DO. 

B Q AND HOW DiD YOU KNOW THAT? 

9 A SHE WOULD BE AWAY FROM HER DESK VISITING OTHER 

10 PEOPLE IN THE OFFICE. 

11 Q ARE YOU ALLOWED TO HAVE BREAKS IN THAT OFFICE, 

12 WHERE YOU MANAGE IT, IF SOMEBODY WANTS TO GET UP AND GET 

13 A CUP OF COFFEE? 

14 A SURE. 

15 MR. CHIER: I HAVEN’T ANYTHING FURTHER. 

16 THE COURT: ANYTHING FURTHER? 

17 MR. WAPNER : NOTHING. 

18 THE COURT: THANK YOU VERY MUCH. YOU WILL BE EXCUSED. 

19 
MR. WAPNER: THE PEOPLE REST. 

20 MR. CHIER: EXCUSE ME. 

21 
Q IS MR. BROWN A SENIOR PARTNER THERE, MS. HALL? 

22 
A CAN I -- 

23 THE COURT: YOU CAN ANSWER. 

24 
THE WITNESS: YES. 

25 
MR. C~-IER" THANK YOU. 

MR. WADNER: PEOPLE REST. 

27 
THE COURT: ANY    OTHF_R WITNESSES? 

MR. WAPNER: NO, I HAVE NO OTHER WITNESSES. 
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1 THE COURT:    LAD]ES AND GENTLEMEN OF THE JURY, BOTH 

2 SIDES HAVE RESTED. THAT MEANS TESTIMONY IN THIS CASE HAS 

3 BEEN CONCLUDED. 

4 WE ARE IN THE PROCESS OF GOING OVER THE JURY 

5 INSTRUCTIONS AND I THINK IT WILL TAKE PROBABLY THE REST 

6 OF THE DAY SO WHAT I WILL ASK YOU TO DO IS TO COME BACK 

7 TOMORROW MORNING AND WE WILL BE READY FOR ARGUMENT AND 

8 INSTRUCTION5 ON THE LAW AS SOON AS ARGUMENT HAS BEEN 

9 COMPLETED. SEE YOU TOMORROW MORNING AT 10:00 O’CLOCK. 

10 THAT IS 10:00 O’CLOCK. 

11 SORRY THAT WE CAN’T FILL tN THE TIME FOR YOU 

12 BUT THIS IS THE WAY IT GOES. THANK YOU VERY MUCH. 

13 THE SAME ADMONITION I GAVE YOU WOULD STILL 

14 APPLY. 

15 ALL RIGHT, COME INTO CHAMBERS, PLEASE, COUNSEL. 

16 (RECESS.) 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 
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I (THE FOLLOWING PROCEEDINGS WERE HELD 

2 IN CHAMBERS WITH THE DEFENDANT AND ALL 

8 COUNSEL PRESENT’) 

4 THE COURT" ALL RIGHT. I TALKED TO ABOUT THREE JUDGES 

5 WHO ARE KNOWLEDGEABLE IN THIS PARTICULAR AREA AND I GET 

6 DIFFERENT SUGGESTIONS. 

7 BUT THE CONSENSUS SEEMS TO BE THAT IT MIGHT BE 

B DESIRABLE TO REFRESH THE RECOLLECTION OF THE JURORS WITH 

9 RESPECT TO SOME OF THE STANDARD INSTRUCTIONS. SO WHAT I WILL 

10 DO IS, GO OVER THE INSTRUCTIONS WITH YOU AGAIN. 

11 FOR EXAMPLE, 100, PROSPECTIVE DUTIES OF JUDGE 

12 AND JUR~" 

!3 "NOW LADIES AND GENTLEMEN, YOU HAVE 

14 HEARD THE EVIDENCE ON THE PENALTY PHASE OF THIS 

15 TRIAL AND WE COME TO THAT PART OF THE TRIAL WHERE 

16 ~Cd ARE INSTRUCTED ON THE APPLICABLE LAW ..." 

17 Mq. WAPNER" YOUR HONOR, EXCLS= ME FOR INTERRUPTING 

18 BUT THERE IS A PENALTY PHASE INTRODUCTORY INSTRUCTION THAT 

19 YO~ MIGHT WANT TO JUST USE. 

20 TH~ COURT" INSTEAD? 

21 M~. WAPNER" INSTEAD. i WOULD JdST ASK YOU TO TAKE 

22 A LOOK AT IT AND SEE. THEN YOU CAN DECIDE WHETHER YOU WANT 

23 TO GIVE BOT~ OR -- 

24 THE COURT" IT SAYS" 

25 "~ERELY BEC~LSE ~HE DEFENDANT IN THIS 

26 ~zS~ ~AS 5EEX FOL~’~D G~IL~Y 0~ MURDER !N THE FIRST 

28 IS ~HAT THE ONE YOU MEAN? 
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12 I MR. WAPNER: RIGHT. 

2 THE COURT: BUT THE INTRODUCTORY PART OF THE GENERAL 

8 INSTRUCTION 100, DOESN’T CONTAIN THE SAME LANGUAGE. 

4 MR. WAPNER: OKAY. THAT IS FINE. 

S THE COURT: NOW, HERE IS THE WAY I INTEND TO MODIFY 

B IT. 

7 "NOW THAT YOU HAVE HEARD THE EVIDENCE, 

B WE COME TO THAT PART OF THE -- NOW THAT YOU HAVE 

g HEARD THE EVIDENCE ON THE PENALTY PHASE OF THE 

10 TRIAL, YOU ARE NOW TO BE INSTRUCTED ON THE 

11 APPLICABLE LAW -- THE LAW APPLICABLE TO THE 

12 PENALTY PHASE. WHETHER THE DEFENDANT IS TO BE ..." 

13 THAT WAS FOR THE GUILTY PHASE. THERE IS NO 

14     GUILTY OR NOT GUILTY. WE CAN’T GIVE THAT. 

15 MR. BARENS:    IF THEY FIND PROOF BEYOND A REASONABLE 

16 DOUBT OF THE AGGRAVATING C~RCUMSTANCES. 

17 THE COURT: NO. I DON’T THINK I WILL GIVE i00 AT ALL 

IB AS A I~LATTER OF FACT, BECAUSE THEN IT TALKS ABOUT HOW THEY 

19 ARE NOT TO BE INFLUENCED BY PITY OR MERE SENTIMENT. 

~ NO, I WON’T GIVE THAT AT ALL.     I THINK THAT I 

21 OUGHT TO START OFF AS YOU mAVE INDICATED WITH I01. 

22 MR. CHIER: THEY MAY CONSIDER PITY FOR A DEFENDANT. 

L~3 THE COURT: (READING:) 

24 "IF AN~ RULE, DIRECTION OR IDEA IN 

25 THESE INSTRUCTIO’,S 15 RE~EATED OR STATED IN 

215 VARYING WAYS ..." 

27 WELL, 101 YOU HAVE SUBMITTED.    I WILL GIVE THAT 

2B AFTER 884, PENALTY TRIAL INTRODUCTORY INSTRUCTION. 
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;~2- 1 MR. WAPNER" MY FEELING ABOUT THE SEQUENCE OF THE 

2 INSTRUCTIONS WAS THAT WE COULD GIVE THE PENALTY PHASE 

8 INTRODUCTORY INSTRUCTION WHICH IS 884 .AND THEN -- 

4 THE COURT" HAVE YOU GOT THOSE HERE? 

5 MR. WAPNER" THEY ARE AT THE VERY BACK. 

B THE COURT" ALL RIGHT. BECAUSE THE WAY THEY ARE -- 

7 MR. WAPNER" THEY ARE IN NUMERICAL SEQUENCE BUT MOST 

8 OF THE INSTRUCTIONS I THINK ARE GOING TO APPLY TO THE 

9 EVIDENCE OF OTHER CRIMES, ALTHOUGH SOME OF THEM APPLY 

!0 GENERALLY. 

11 ! THINK THAT SOMEHOW, WE ~AVE TO FIGURE OUT A 

12 WAY TO DIVIDE UP SO THAT THEY ARE IN SECTIONS SO THEY KNOW 

18 WHICH INSTRUCTIONS TO APPLY TO WHICH PARTS OF THE EVIDENCE 

14 THAT THEY HAVE HEARD. 

18 THE COURT" WHY DON’T I GIVE IT iN THE ORDER -- HOW 

16 ABOUT 884 FIRST, PENALTY TRIAL INTRODL~T~Y AND THEN $84.1? 

17 MR. CHIER" i DON’T -- 

18 THE COURT" (READING’) 

19 "IN DETERMINING WHICH PENALTY IS TO BE 

20 IMPOSED ON THE DEFENDANT, YOU S~ALL CONSIDER ALL 

21 OF THE EVIDEXCE RECEIVED DURING ANY PART OF THE 

22 TRIAL OF THIS CASE, EXCEPT AS YOU MAY HEREAFTER 

28 BE INSTRUCTED. YOU SHALL CONSIDER AND TAKE INTO 

24 ACCOUNT AND BE G~_~IDED BY THE FOL~W~NG FACTORS, 

25 IF APPLICABLE’’~ 

26 ALL K_=m~.    SO i ~ILL DO ~-. -TEN ! W]L~ DO 

27 884.1. 

28 MR.    CHIER" ~84.1    SHOULD HAVE    SOME ~ORTIONS DELETED 
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I FROM IT, YOUR HONOR. 

2 THE COURT" WHICH ONES? 

8 MR. CHIER" JUST A MOMENT, HERE. I SHOULD HAVE IT. 

4 THE COURT" DO YOU MEAN -- 

5 MR. CHIER" JUST A MOMENT. I HAD IT OUT HERE A MOMENT 

8 AGO. 

7 MR. BARENS" COULD WE SEE YOUR COPY OF 884? 

8 MR. CHIER" HERE IT IS. HERE IT IS, 884.1. SUB C SHOULD 

9 BE STRICKEN. 

10 MR. WAPNER" WAIT A MINUTE. WAIT JUST A SECOND. YOU 

11 DON’T WANT TO HAVE THAT STRICKEN, DO YOU? YOU WANT TO ARGUE 

12 THAT HE DOESN’T HAVE ANY PRIOR FELONY CONVICTIONS. 

13 THE COURT" (READING’) 

14 "PRESENCE OR ABSENCE OF ANY PRIOR 

I~5 FELONY CONVICTIONS." 

16 YOU WANT TO -- 

17 MR. CHIER" THE "PRESENCE" PART, YOUR HONOR. 

18 THE COURT" ALL RIGHT.     I WILL GIVE IT THE WAY IT IS. 

19 ALL RIGHT? 

20 MR. CHIER" THERE IS NO FELONY CONVICTION AND -- 

21 THE COURT" 884.1, I WILL GIVE IT THE WAY IT IS. ALL 

~-2 RIGHT?    YOUR OBJECTION IS OVERRULED. 

~ 
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I MR. CHIER: ALSO, I DON’T THINK THAT HE IS -- 

2 (UNREPORTED COLLOQUY BETWEEN MR. CHIER~ 

3 AND THE DEFENDANT.) 

4 THE COURT:    THE LAW EXPRESSLY SETS FORTH ALL OF THESE 

5 FACTORS WHICH MUST BE TAKEN INTO CONSIDERATION AND THIS 

6 PARTICULAR INSTRUCTION IS DESIGNED FOR THAT PARTICULAR PURPOSE. 

7 MR. CHIER: BUT THERE IS NO EVIDENCE, NOBODY 15 GOING 

8 TO ARGUE IT. 

9 THE COURT: ALL RIGHT. 

10 MR. CHIER: NEITHER IS THERE WITH RESPECT TO (D). 

11 THE COURT: ALL RIGHT, YOU HAVE YOUR OBJECTION ON THE 

12 RECORD. 

18 NOW, THE INSTRUCTIONS, LET’S START WITH i01, 

14 THE EVIDENCE CONSIDERED AS A WHOLE, IS THAT WHAT YOU WOULD 

15 LIKE? 

16 MR. WAPNER: YES. 

17 THE COURT: ALL RIGHT, I WILL GIVE THAT NEXT. I WILL 

16 GIVE THAT NEXT. 

19 HOW ABOUT 102, STATEMENTS OF COUNSEL AND SO 

~0 ON AND SO FORTH? 

21 MR. BARENS: I BELIEVE DURING THE PENALTY PHASE, 

~ STATEMENTS OF COUNSEL ARE RELEVANT. 

~ THE COURT: ALL RIGHT, THEN I WILL GIVE 102. 

24 WOULD YOU MAKE A NOTE OF THAT, MR. WAPNER, 

~5 TO GIVE 102? 

~ MR. WAPNER:    YES, YOUR HONOR. 

27 MIGHT I HAVE A MOMENT TO GO INT0 THE COURTROOM? 

~II THERE IS ONE LIST I EEFT THAT I WANT TO GET. I WANT TO 
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I GET MY NOTES. 

2 MR. BARENS: I THINK 102 -- 

8 MR. WAPNER: WOULD YOU WAIT, MR. BARENS? 

4 MR. BARENS: I AM SORRY. 

5 (MR. WAPNER EXITS CHAMBERS.) 

B (PAUSE IN PROCEEDINGS.) 

7 (MR. WAPNER REENTERS CHAMBERS.) 

8 MR. CHIER: TH]S INSTRUCTION, WE HAVE A SPEAKING 

9 OBJECTION TO. 

10 THE COURT: ALL RIGHT, YOU HAVE GOT THAT ONE. 

11 ALL RIGHT, THERE IS DIRECT AND CIRCUMSTANTIAL 

12 EVIDENCE. 

13 MR. BARENS: YOUR HONOR, EXCUSE ME. BUT ON i.02, I 

14 THOUGHT THERE WAS CASE LAW THAT SAYS A~GUMENT DURING THE 

15 PE\ALT~ PHASE BY COUNSEL -- 

16 M&. CH!ER" THE GLILT PHASE. 

17 MR. B~RENS: NO. I MEAN THE PENALTY PHASE. 

18 THAT CAN BE CONSIDERED BY THE dURY. 

19 MR. WAPNER: WHAT DO YOU MEAN CAN BE CONSIDERED BY 

20 THE JURY? THAT IS WHY WE MAKE ARGUMENT BUT THAT IS NOT 

21 EVIDENCE IN THE CASE. 

22 MR. BARENS: NO. I T~INK IF I MAY HAVE JUST ONE MINUTE. 

23 I THOUGHT THERE WAS SOME DIFFERENT TREATMENT THERE. THERE 

24 IS A CASE I J~ST HLPPENED TO READ LAST NIGHT ABOUT ARGUMENT 

25 D~ING A PE~ALT~ ~-~SE. 

26 
I wIL_ DE_AY THAT, SI~, SO .A~ NOT TO TAKE UP 

27 
TIME AND RESERVE IT FOK LATER. 

28 THE COURT" ALL RIGHT, WE HAVE GOT 102, HAVE WE? 
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I MR. BARENS:    YES, SIR. 

2 THE COURT: THE NEXT ONE IS 200, DIRECT AND CIRCUMSTANTIAL 

8 EVIDENCE, I WILL GIVE THAT. 

4 THAT HAS ALSO BEEN REQUESTED BY THE DEFENDANT. 

5 THAT WILL BE GIVEN. 

6 THE NEXT IS 201, CIRCUMSTANTIAL EVIDENCE 

7 GENERALLY. 

B MR. CHIER: THAT HAS TO BE MODIFIED, YOUR HONOR. 

g THE COURT: WHERE? 

10 MR. WAPNER: WELL, STARTING OUT SAYING "HOWEVER, A 

11 FINDING OF GUILT AS TO ANY PARTICULAR COUNT," WE WOULD CROSS 

12 THAT OUT. 

13 MR. CHIER: I AM LOOKING AT 2.01. 

~4 THE COURT: YOU REQUESTED IT. 

15 MR. CHIER: I KNOW, BUT IT HAS TO BE MODIFIED. 

16 THE COURT: WHERE IS THE MODIFICATION? YOU HAVEN’T 

17 REQUESTED ANY MODIFICATION. 

IB MR. CHIER: I DIDN’T HAVE TIME TO DO THAT. ! KEEP 

19 TELLING YOU THAT. 

20 THE COURT: HOW DO YOU WANT IT MODIFIED? 

21 MR. CHIER:    WE HAVE TO MODIFY IT SO AS TO ADOPT IT 

22 TO THE PENALTY PHASE. 

23 THE COURT:    OF COURSE, "AS TO ANY PARTICULAR COUNT," 

24 THAT WILL BE ELIMINATED. 

25 MR. CHIER"    WELL, "A FINDING OF GUILT AS TO ANY CRIME," 

26 I DON’T THINK IS PRECISELY T~E ISSUE IN A PENALTY PHASE. 

27 IN THE BEGINNING THERE IT TALKS ABOUT GUILT AS TO ANY CRIME. 

L~8 THE COURT: WH~T WOULD YOU CALL IT? 
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I MR. WAPNER: I AM LOOKING AT IT AND TIIE WAY I HAVE 

2 IT NOW IS: "HOWEVER, A FINDING OF TRUTH AS TO ANY CRIME 

3 ALLEGED AS AN AGGRAVATING CIRCUMSTANCE." 

4 THE COURT: HOWEVER, A FINDING OF WHAT? 

5 MR. WAPNER: WHAT ] HAVE SO FAR IS: "HOWEVER, A FINDING 

B OF TRUTH AS TO ANY CRIME ALLEGED AS AN AGGRAVATING CIRCUMSTANCE" 

7 BUT SOMEHOW, THAT DOESN’T SOUND ~SO GOOD. 

8 THE COURT:     NO. 

9 WELL, THAT IS ALL RIGHT.    A FINDING OF -- 

10 MR. WAPNER:    "FINDING THAT THE DEFENDANT COMMITTED 

11 ANY CRIME COMMITTED ALLEGED AS AN AGGRAVATING CIRCUMSTANCE-- 

I,?. 

13 THE COURT: YES. 

14 MR. CHIER: THE DEFENDANT WHAT, FRED? 

15 MR. WAPNER:    "HOWEVER, A FINDING THAT THE DEFENDANT 

IB COMMITTED ANY CRIME ALLEGED AS AN AGGRAVATING CIRCUMSTANCE 

~7 t~AY NOT BE BASED ON CIRCUMSTANTIAL EVIDENCE," ET CETERA. 

18 THE COURT: YES. AS AN AGGRAVATING CIRCUMSTANCE. 

Ig MR. WAPNER: CORRECT. 

20 MR. CHIER: THEN WHAT DO YOU DO WITH THE DEFENDANTIS 

,?.I GUILT THERE? 

2,?. THE COURT: CROSS THAT OUT. 

23 14R. CHIER: I MEAN IN THE NEXT PARAGRAPH. 

24 THE COURT" "HOSEVER, A FINDING THAT THE DEFENDANT 

2~ COM,~TTED ANY CRIME ALLEGED AS A~ AGGRAVATING CIRCUMSTANCE 

26 I%A~~ NOT BE BASED ON CIRCUMSTANTIAL EVIDENCE UNLESS THE PROVED 

~7 CIRCUMSTANCES ARE NOT ONLY CONSISTENT WITH THE THEORY THAT 

~ HE COMMITTED SUCH CRIME" -- IS THAT RIGHT? 

29 MR. iiAPNER: THAT IS FINE. 
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4~ I THE COURT" ALL RIGHT. 

2 "FURTHER, EACH FACT WHICH IS ESSENTIAL 

8 TO COMPLETE THE SET OF CIRCUMSTANCES NECESSARY TO 

4 ESTABLISH THE DEFENDANT’S COMMISSION OF ANY SUCH 

5 CRIME, MUST BE PROVED BEYOND A REASONABLE DOUBT. 

6 IN OTHER WORDS, BEFORE AN INFERENCE ESSENTIAL TO 

7 ESTABLISH ¯.." 

6 WE CAN JUST USE THE WORD -- KEEP THE "GUILT" IN 

9 THERE. THAT IS, GUILTY OF THE CRIME -- 

10 MR. CHIER" I DON’T THINK THE ISSUE IS GUILT, YOUR HONOR¯ 

11 THE COURT" (READING’) 

!2 "3EFORE AN INFERENCE NECESSARY TO 

13 ESTABLISH SUCH GUILT MAY BE FOUND TO HAVE BEEN 

14 PROVED BEYC:~D A REASONABLE DOUBT, EACH FACT OR 

15 CIRCUMSTANC~ ... POINTING TO THE DEFENDANT’S 

16 COMMISSION )F SUC~ CRIME ..." 

17 MR. WA~NER"    W~#’ DgN’T WE JUST SUBSTITUTE THE "COMMISSION 

18 OF SUCH CRIME" FOR EACH TIME WHERE IT SAYS "GUILT"? 

19 THE COURT¯ THAT’S RIGHT. 

20 "THAT WHICH POINTS TO THE -- TO HIS 

21 COMMISSIO~ OF SUCH CRIME." 

22 MR CHIER    W,~T? 

23 THE COURT¯ ALL RIGHT.    THAT ABOUT COVERS THAT.    THAT 

24 COVERS 201, DOES~x’T IT? 

~     c F=ICIENC~ OF CIRCUMS-ANTIAL EVIDENCE -- 25 sO2, _~ 

~ MR WA’, ,R" SA~ ROS_~M -. ¯ pN~ . D WIT~ THIq 

27 THE COJRT"    Y£S. 

~ MR. WAPNER"    WE CAN JLST WHERE IT SAYS -- 
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I THE COURT: YES. 

2 "FIND THE DEFENDANT COMM]TTED ANY OF 

8 SUCH AGGRAVATING CIRCUMSTANCES UNLESS THE PROVED 

4 CIRCUMSTANCES ARE NOT ONLY CONSISTENT WITH THE THEORY 

5 THAT HE HAD THE REQUIRED SPECIFIC INTENT ..." 

B AND ALSO: 

7 "IF THE EVIDENCE OF ANY SUCH SPECIFIC 

8 INTENT IS SUSCEPTIBLE OF TWO REASONABLE INTERPRETATIONS, 

9 ONE OF WHICH POINTS TO THE ... IT IS YOUR DUTY TO 

10 ADOPT THE --" 

11 ALL R|GHT. THAT ABOUT COVERS 202. THERE ISN’T 

12 ANYTHING FURTHER TO BE INSERTED. THAT IS 202. 

13 AND THE NEXT ONE IS 211. THAT WOULD BE GENERALLY 

14 APPLICABLE, WOULDN’T IT? 

15 MR. WAPNER: I THINK SO. 

16 THE COURT: ALL RIGHT. THAT IS 211. WHAT IS YOUR 

17 NEXT ONE? 

18 MR. WAPNER" I DON’T THINK WE NEED 213~ PRIOR CONSISTENT 

19 OR INCONSISTENT STATEMENTS. 

~ THE COURT:    "EVIDENCE OF SOME ..." 

21 AND IT GOES ON, SO ON AND SO FORTH -- 

2_~ MR. WAPNER: I DON’T THINK THAT ANY OF THE TESTIMONY 

~ IN THE PENALTY PHASE -- I CAN’T THINK WHERE SOMEBODY WAS 

~4 IMPEACHED BY A PRIOR INCONSISTENT -- 

~5 THE COURT" THE NEXT ONE IS CREDIBILITY OF WITNESS, 

~ 220. ALL RIGHT? 

27 MR. CHIER" IS THAT GIVEN? 

~8 THE COURT" YES. LET ME SEE. WE ARE GOING TO KEEP 
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I IN THE CHARACTER OF THE WITNESS FOR HONESTY AND TRUTHFULNESS. 

2 WE DON’T HAVE ANY OF THAT? DO WE? PAGE 2 OF 220? 

3 MR. WAPNER: NO. ] DON’T THINK WE HAVE ANY CHARACTER 

4 WITNESS OR HONESTY OR TRUTHFULNESS -- 

5 THE COURT: AN ADMISSION BY THE WITNESS OF UNTRUTHFULNESS -- 

B PRIOR COMMISSION OF A FELONY -- NONE OF THAT IS IN. THAT 

7 IS OUT, TOO. 

8 ALL RIGHT. THAT TAKES CARE OF 220. 

9 MR. BARENS: JUST ONE MOMENT, YOUR HONOR. 

10 MR. CHIER: THE FIRST PAGE OF 220~ ARE YOU LEAVING IT 

11 ALL IN? 

12 MR. BARENS: THAT IS WHAT I AM NOT CLEAR ON, JUDGE. 

18 DID YOU TAKE SOMETI~ING OLT OF THE FIRST PAGE? 

14 THE COURT: NO. 

15 MR. WAPNER: NO, ON THE SECOND PAGE. 

16 

17 

18 

19 

21 

25 
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1 THE COURT: ON THE SECOND PAGE, ] TOOK OUT THE 

2 "CHARACTER OF THE WITNESS FOR HONESTY, AN ADMISSION BY THE 

8 WITNESS OF UNTRUTHFULNESS, W!TNESS’S PRIOR CONVICTION OF - 

4 FELONY." 

5 MR. BARENS:    I AM CORRECTED. THANK YOU, SIR. 

6 THE COURT:    ALL RIGHT.    NOW, 221, WITNESS WILLFULLY 

7 FALSE.    ALL RIGHT? 

8 MR. CHIER: YOU ARE GIVING THAT? THERE IS NO BASIS 

9 FOR THAT. 

10 THE COURT: FOR WHAT? 

11 MR. CHIER: FOR THIS INST£UCTION. 

!2 THE COL’RT: YOU MEAN THERE WERE NO WITNESSES THAT 

13 TESTIFIED HERE -- 

14 MR. CHiER: MAY l HAVE A MOMENT? 

15 (PAUSE.) 

16 MR. BARENS: WE WILL LEAVE THAT IN, YCJR ~ONOR. 

17 MR. C~!ER: WAIT A MINUTE. 

IB MR. BARENS: WE WILL LEAVE THAT IN, SIR. 

19 THE COURT: THEN WE GO TO WEIGHING CONFLICTING TESTIMONY. 

20 THAT WiLL STAY. 

21 CONFESSION AND ADMISSION, THAT WON’T BE 

22 APPLICABLE HERE, WILL IT? 

23 MR. WAPNER" THIS APPLIES -- NOW, MAYBE WE SHOULD SET 

24 THIS AS!DE, BEGIN TO SET THESE APART. !T APPLIES TO STATEMENTS 

25 ATTRIBU-ED TO MR. HUNT BY MR. KARN~ AND ALSC MR. TAGLIANETTI 

~ ~E&ARD]N3 ThE S~ARTOJT AND COKER ]NCIDE\TS. 

27 MR. BARENS:    I DON’T BELIEVE THE TESTIMONY WAS THAT 

28 THE DEFENDANT TALKED TO TAGLIANETTI ABOUT THOSE INCIDENTS, 
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I MR. WAPNER. 

2 MR. WAPNER: WELL, MY RECOLLECTION IS THAT 

3 MR. TAGLIANETTI HAD A CONVERSATION ABOUT A CONVERSATION WITH 

4 MR. HUNT, WHERE MR. HUNT HAD A HIT LIST OR A LIST THAT HE 

5 DESCRIBED AS PEOPLE THAT HE THOUGHT HE WOULD BE BETTER OFF 

6 WITHOUT AND THAT MR. SWARTOUT’S NAME WAS ON THE LIST.    AND 

7 I INCLUDED THIS INSTRUCTION BECAUSE -- 

8 THE COURT:    WAS THERE A CONFESSION?    IS IT A CONFESSION 

9 AS SUCH OR WAS IT AN ADMISSION? 

10 MR. WAPNER: IN MY VIEW, THE JURY COULD CONSIDER IT 

11 AS AN ADMISSION. 

12 THE COURT: BUT NOT A CONFESSION? 

13 MR. WAPNER: RIGHT. THE STATEMENT HOWEVER BY MR. HUNT 

!4 TO MR. KARNY THAT HE WAS INVOLVED IN BOTH OF THESE INSTANCES, 

15 IN MY VIEW, CONSTITUTES A CONFESSION. 

16 THAT IS WHY I CHOSE THIS INSTRUCTION, AS OPPOSED 

17 TO THE ONETHAT ~UST TALKS ABOUT ADMISSIONS BECAUSE 2.70 DEALS 

18 WITH CONFESSIONS AND ADMISSIONS. 

19 BUT, MAYBE WE CAN SET THIS ASIDE BECAUSE I THINK 

20 THAT THIS INSTRUCTION SHOULD GO IN A GROUP OF INSTRUCTIONS 

21 THAT ONLY APPLY TO THOSE CRIMES THAT I GUESS -- THAT WOULD 

22 ALSO GO FOR THE CIRCUMSTANTIAL EVIDENCE -- IT WOULD APPLY 

:~3 TO THOSE CRIMES THAT ALLEGE AGGRAVATING CIRCUMSTANCES. 

24 

25 

27 
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I THE COURT" THIS GENERAL LANGUAGE IS APPLICABLE. THERE 

2 WAS ACTUALLY A CONFESSION. 

8 MR. CHIER" THERE IS NO CONFESSION IN THIS CASE, YOUR 

4 HONOR. 

5 THE COURT" DIDN’T YOU HEAR WHAT HE SAID? 

B MR. CHIER" I HEARD WHAT HE SAID BUT THERE IS NO 

7 CONFESSION. 

B THE COURT" ISN’T THAT WHAT YOU SAID, THERE WAS A 

9 CONFESSION? 

10 MR. WAPNER" IN MY VIEW, THE STATEMENT BY MR. HUNT, 

11 TESTIFIED TO BY MR. KARNY, COULD BE CONSTRUED AS A CONFESSION, 

12 "I SHOT UP THE PLACE IN ORANGE COUNTY." 

18 THE COJRT" ALL RIGHT, I WILL GIVE IT. 

!4 MR. CHIER" TH!S IS OVER THE OBJECTION OF THE DEFENDANT. 

15 THE COURT" OF COURSE. 

16 BE SURE YOU HLVE GOT THAT DOWN THERE, WILL 

17 YOU? 

18 ALL RIGHT, WHAT IS THIS 271.77 

19 MR. ~,PNER."          " THAT HAS TO DO SPECIFICALLY WITH THE 

20 STATEMENT    T~AT WAS MADE TO MR.    TAGLIANETTI AND THE    LIST 

21 HE WAS SHOWN, TO WIT, "I WOULD BE BETTER OFF WITHOUT THESE 

22 PEOPLE IF THEY WEREN’T AROUND," THE SO-CALLED, "HIT LIST," 

23 QUOTE, UNQUOTE. 

24 MR. B’-RENS" WELL, YOL’R ff’0NOR, l ALWAYS HAD A PROBLEM 

25 WITH T~AT. THE Wi-’4ESS NE.=< ~AI: THAT THE DE=ENDANT CALLED 

26 IT A HIT L’ST B~T, RAT~ER -- AND T.-IE WITNESS NE’~ER 

27 THAT THE DEFENDANT SAID HE WAS GIO:_NG TO KILL THE PEOPLE 

28 
ON THAT LIST. 
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1 HE SIMPLY SAID THOSE WERE PEOPLE THAT HE WOULD 

2 BE BETTER OFF WITH IF HE DIDN’T HAVE BUSINESS COMPETITION 

3 WITH AND THAT IS WHAT THE TESTIMONY WAS. 

4 MR. CHIER: THIS TYPE OF EVIDENCE IS INADMISSIBLE UNDER 

S BOYD & LUCKY. 

B THE COURT: "EVIDENCE -i     HAS BEEN RECEIVED FROM 

7 WHICH YOU MAY FIND THAT AN ORAL STATEMENT WAS MADE BY THE 

B DEFENDANT," WHICH OFFENSE WOULD THAT BE? 

9 MR. BARENS: HE IS TALKING ABOUT THE SWARTOUT MATTER, 

10 YOUR HONOR. 

11 BUT WHAT I AM SAYING IS THE DEFENDANT NEVER 

12 MADE A STATEMENT THAT HE WAS GOING TO KILL SOMEBODY OR THAT 

13 HE HAD A PLAN OR DESIGN TO KILL MR. SWARTOUT. 

14 THE SOLE TESTIMONY ELICITED WAS THAT HE SAID 

15 THESE WERE PEOPLE THAT HE WOULD BE BETTER OFF IF HE DIDN’T 

16 HAVE BUSINESS COMPETITION SETTINGS WITH. 

17 MR. WAPNER: ALSO, I WAS THINKING ABOJT THE SWARTOUT 

18 THING. IT WOULD ALSO GO, OBVIOUSLY, TO THE PLANNING IN 

19 THE ESLAMINIA I~¢ATTER. 

20 THE COURT: WHICH OF THESE: PLAN, MOTIVE, DESIGN, OR INTENT 

21 WHICH OF THEM? THE PLAN? 

22 MR. CHIER: YOU ARE SPEAKING TO MR. WAPNER NOW? 

23 MR. WAPNER:    YES.    ! AM THINKING. 

24 I THINK "INTENT AND PLAN". 

25 THE COJRT" NS. MOTIVE AND DESIG~, T~AT GOES OUT? 

26 MR. WAPNER : YES. 

27 
MR. BARENS"    AGAIN, WE WOULD RESPECTFJLLY OBJECT TO 

28 
THAT, YOUR HONOR. 
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I THE COURT: ALL RIGHT. LET ME SEE, THAT IS ON BOTH 

2 OFFENSES, IS THAT IT? 

8 MR. WAPNER: "BEFORE THE OFFENSES WITH WHICH HE IS CHARGED 

4 AS AGGRAVATING CIRCUMSTANCES," IT WOULD BE BEFORE. 

5 THE COURT:    THERE ARE ONLY TWO OF THEM. 

B YOU MEAN ALL THREE? 

7 MR. WAPNER: NO. IT WOULD BE AS TO TWO OF THEM. 

B MR. CHIER: WOULD THE COURT BE GOOD ENOUGH TO SHARE 

9 ITS CHANGES WITH COUNSEL? 

10 THE COURT: SWARTOUT AND WHO ELSE? 

11 MR. WAPNER: ESLA~INIA. 

12 MR. BARENS: HE IS NOT TALKING ABOUT COKER IN THIS 

18 INSTANCE. HE IS SAYING SWARTOUT AND ESLAMINIA. 

14 MR. WAPNER: SWARTOUT AND ESLAMINIA. I THINK IT WOULD 

i5 BE SUFFICIENT TO SAY IT WAS MADE BY THE DEFENDANT BEFORE 

IB TWO OF THE OFFENSES WITH WHICH HE IS CHARGED AS AGGRAVATING 

17 CIRCUMSTANCES. 

IB THE COURT: WELL, BEFORE THE OFFENSES INVOLVING SWARTOUT 

19 AND ESLAMINIA WITH WHICH HE IS CHARGED WITH AGGRAVATING 

~ CIRCUMSTANCES, THE PLURAL, AND THEY MUST DECIDE WHETHER 

21 SUCH STATEMENTS WERE M~.DE, IS THAT IT? 

~ MR. WAPNER: YES. 

23 THE COURT: ALL RIGHT, THE RECORD WILL SHOW THAT THE 

24 DEFENDANT HAS OBJECTED TO THAT INSTRUCTION. 

25 MR. CheER" I D©N’T K~0W W~AT THE CHANGES ARE YOU HAVE 

~ MADE. 

27 THE COURT: "EVIDSNC~ HAS BEEN RECEIVED FROM WHICH 

28 
YOU MAY FIND THAT AN OPAL STATEMENT OF INTENT OR PLAN WAS 
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I MADE BY THE DEFENDANT BEFORE THE TWO OFFENSES INVOLVING SWARTOUT 

2 AND ESLAMINIA WITH WHICH HE IS CHARGED AS AGGRAVATING 

8 CIRCUMSTANCES.    IT IS YOUR DUTY TO DECIDE WHETHER SUCH 

4 STATEMENTS WERE MADE BY THE DEFENDANT.    EVIDENCE OF AN ORAL 

5 STATEMENT OUGHT TO BE VIEWED WITH CAUTION." 

6 MR. CHIER: HOW ABOUT EVIDENCE OF ORAL STATEMENTS, 

7 SINCE WE ARE DEALING WITH THE PLURAL HERE? 

B I AM NOT WAIVING MY OBJECTION. 

9 BUT I AM MAKING THE MOST OUT OF A BAD SITUATION. 

I0 THE COURT: I DON’T THINK IT MATTERS BUT I WILL PUT 

II IT IN. 

12 

15 

~6 

17 

18 

~9 

20 

21 

22 

28 

24 

25 

27 
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I MR. CHIER: WE HAD REQUESTED 2.71, YOUR HONOR, WHICH 

2 WOULD PRECEDE THIS NUMERICALLY. 2.72, I GUESS, WHICH FOLLOWS. 

3 THE COURT:     I THINK ADMISSION OUGHT TO BE GIVEN ALSO. 

4 WE GAVE IT IN THE OTHER, ON THE GUILT PHASE, DIDN’T WE? 

5 MR. WAPNER:    YES, I THINK -- ] HAVEN’T CHECKED IT EXACTLY 

B BUT I THINK THAT 270 INCLUDES 271. 

7 THE COURT: NO, NO. THEY ARE TWO SEPARATE INSTRUCTIONS. 

B CONFESSION AND ADMISSION, THEY ARE TWO SEPARATE INSTRUCTIONS. 

9 PUT IT DOWN, WILL YOU, PLEASE? 271 ON ADMISSION. 

10 WELL, HOW ABOUT 240, EVIDENCE HAS BEEN RECEIVED 

11 WHICH MAY TEND TO SHOW THE GOOD CHARACTER OF THE DEFENDANT. 

12 MR. CHIER: THAT IS NOT APPLICABLE, YOUR HONOR. 

13 THE COURT: HASN’T THERE BEEN CHARACTER EVIDENCE HERE? 

14 MR. CHIER: MITIGATION EVIDENCE IS NOT CHARACTER 

15 EVIDENCE. IT IS NOT DEALT WITH THE SAME AS CHARACTER 

~6 EVIDENCE. IT IS NOT DEALT WITH THE SAME INSTRUCTION AS 

17 TO CHARACTER EVIDENCE. 

~8 WE HAVE FILED A WRITTEN OBJECTION TO THIS 

19 INSTRUCTION. 

20 THE COURT: I HAVEn’T SEEN IT. WHERE IS THAT? 

21 MR. BARENS: HIS HONOR DOES NOT SEE THE OBJECTION. 

22 MR. CHIER: WELL, IF YOU WILL LOOK WHERE IT SAYS 2.42, 

23 REQUEST NUMBER 4, CROSS-EX~MINATION OF CHARACTER WITNESS 

24 ONLY, IF THE COURT GIVES 24C, WHICH THE DEFENDANT OBJECTS 

25 TO -- 

~ THE COURT: MAYBE ~ ~¢E~’T ATTENDED THE SAME TRIAL. 

27 DIDN’T YOU GIVE CHARACTER EVIDENCE HERE? 

28 MR. BARENS" YES, YOUR HONOR, I THINK WHERE WE MIGHT 
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I BE GETTING A FEEL FROM ONE ANOTHER, MY SENSE IS THAT ACTS 

2 IN MITIGATION, PER SE, ARE ACTS IN AND OF THEMSELVES NOT 

8 NECESARILY TREATED AS CHARACTER ACTS ARE DURING THE GUILT 

4 PHASE OF A TRIAL. 

5 5 

6 

7 

8 

9 

I0 

11 
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1 THE COURT: MITIGATING CIRCUMSTANCES CONSIST OF A NUMBER 

2 OF THINGS, THE AGE OF THE DEFENDANT, HIS CHARACTER, HIS PRIOR 

3 HISTORY AND EVERYTHING IS TAKEN INTO CONSIDERATION, DESIGNATED 

4 GENERALLY AS MITIGATING CIRCUMSTANCES. 

5 ONE OF THE THINGS IS HIS CHARACTER. DON’T YOU 

6 REMEMBER? YOU SAID ANY NUMBER OF TIMES THAT -- 

7 MR. BARENS: THERE IS NO QUESTION THAT I MADE THAT 

8 REPRESENTATION TO THE COURT THAT IT WAS GOOD CHARACTER -- 

9 THE COURT: ALL RIGHT. SO I AM GIVING AN INSTRUCTION 

10 ON TRAITS OF CHARACTER OF THE DEFENDANT. 

11 MR. CHIER:    IT IS CORRECT. 

12 MR. WAPNER:    FIRST OF ALL, I DON’T THINK THAT THIS 

13 INSTRUCTION SHOULD BE GIVEN. 

14 SECOND OF ALL, IF YOU LOOK AT THE SECOND PARAGRAPH 

15 WHERE IT TALKS ABOUT GOOD CHARACTER FOR TRAITS INVOLVED IN 

!6 THE COMMISSION OF THE CRIMES CHARGED, MAY BE SUFFICIENT BY 

17 ITSELF TO RAISE A REASONABLE DOUBT AS TO THE GUILT OF THE 

18 DEFENDANT -- I DON’T THINK THAT THAT IS THE ISSUE IN THIS 

19 PHASE OF THE TRIAL. 

20 AND TO START MONKEYING AROUND WITH THIS 

21 INSTRUCTION OR TO -- 

~ THE COURT:    IF YOU DON’T WANT IT, FORGET ABOUT IT. 

25 ALL RIGHT? 

24 YOU DON’T WANT 2.40.    IS THAT THE IDEA? 

25 M~. WAPNER:    CORRECT. 

2B T~E’COURT:     BJT YOU CROSS-EXAMINED THESE CHARACTER 

NO!. ~-/ WITNESSES, HAVE YOU    ~ 

~ MR. WAPNER: YES.    I HAD. 
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I                 THE COURT:    WELL, DON’T YOU WANT AN INSTRUCTION ON THAT, 

2      WHERE ON THE CROSS-EXAMINATION OF WITNESSES THEY WERE ASKED 

8      IF THEY HEARD OF REPORTS OF THINGS INCONSISTENT WITH THE GOOD 

4 CHARACTER -- AND IT MAY BE CONSIDERED ONLY FOR PURPOSE OF 

THE WEIGHT TO BE GIVEN TO THE OPINION OF THE WITNESS. 

YOU DON’T MEAN THAT THEY SHOULDN’T GIVE -- WELL, 

7       IF YOU DON’T WANT IT, I WON’T GIVE IT. 

8           MR. WAPNER: THANK YOU. 

THE COURT: YOU DON’T WANT IT EITHER? 

10 MR. BARENS: NO, SIR, WE DO NOT. 

11 THE COURT:    ALL RIGHT.    FINE.    2.42 WILL NOT BE GIVEN. 

12      AND BOTH SIDES AGREE THAT IT WON’T BE GIVEN. 

18              MR. WAPNER: THAT’S CORRECT. 

14             THE COURT: ALL RIGHT. 2.40 WON’T BE GIVEN EITHER, 

!5    IS THAT CORRECT? 

16           MR. WAPNER: CORRECT. 

17           THE COURT: OKAY. 

18           MR. CHIER: HOW ABOUT 260? 

19            THE COURT: WE HAVE NOT COME TO THAT YET. 

20            MR. WAPNER: I DIDn’T INCLUDE EITHER ONE OF THOSE BECAUSE 

21       I DIDN’T KNOW WHEN WE PREPARED THIS LIST, WHETHER HE WAS GOING 

22    TO TESTIFY OR NOT. 

28 THE COURT: WELL, IT IS NOT AN INFERENCE OF GUILT. 

MR. BARENS: NO. N© INFERENCE THAT HE HAS COMMITTED 

25    THE OFFENSES -- 

THE COURT: H0~ AE~jT 260, CONSTITUTIONAL RIGHT OF -- 

27    I HAVE ALREADY INSTRJCTE~ THEM ON THAT, DIDN’T I? 

28            MR. WAPNER: ALL RIGHT. 
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I MR. BARENS: WE WOULD MOST VIGOROUSLY REQUEST THIS ONE, 

2 YOUR HONOR. 

8 THE COURT: ALL RIGHT. YOU MAKE A NOTE TO GET    260, 

4 PLEASE. 

5 MR. WAPNER: YES. WHAT IS THE COURT SAYING ABOUT 261? 

6 THE COURT: I HAVE NOT GOTTEN THROUGH WITH 260, YET. 

7 I AM COMING TO THAT. 

8 261, ELEMENTS OF AGGRAVATING CIRCUMSTANCES CHARGED 

9 AGAINST HIM. ALL RIGHT. THAT IS 261. WHY DON’T YOU HAVE 

10 270? I THINK THAT YOU HAD STATEMENTS BY THE DEFENDANT AT 

11 HIS TRIAL THAT MAY BE AN ADMISSION OR A CONFESSION. 

12 THEN, THEY DEFINE WHAT AN ADMISSION IS AND THEN 

13 THEY DEFINE WHAT A CONFESSION IS. 

14 MR. CH]ER: YOS~ ARE READING 271? 

15 THE COL, RT: 270. AND THEN WE COME TO 271. WHY DON’T 

16 ~.OU GIVE THE CALJIC -- DIDN’T YOU HAVE 270 HERE? WE HAVE 

17 £70. WILL YOJ GET 271, ~LEASE. 

IB MR. WAPNER: YES. 

19 

2O 

21 

22 

23 

24 

25 

27 



15174 

161 I THE COURT: ALL RIGHT. 

2 MR. CHIER: HOW ABOUT 272, WHICH WE HAVE REQUESTED? 

3 THE COURT: HOW ABOUT THAT? 

4 MR. WAPNER: I HAVE NO OBUECTION. 

5 THE COURT: ALL RIGHT.    I WILL GIVE IT.    FURNISH ME 

6 WITH THAT, TOO. THAT IS 272. 

7 WE HAD EXPERT TESTIMONY. I WILL GIVE 280. 

8 NOW, HOW ARE WE GOING TO TREAT 290 -- THAT WOULD 

9 BE APPLICABLE TO THE PENALTY PHASE TOO, WOULDN’T IT? 

10 MR. WAPNER: WELL, YOU HAVE TO BE -- IT IS APPLICABLE 

11 TO THE PROOF OF THE AGGRAVATING CIRCUMSTANCES. BUT I THINK 

12 ONCE WE ARE DONE WITH ALL THESE INSTRUCTIONS, WE HAVE TO 

13 SEPARATE OUT THE ONES THAT ONLY GO TO THE AGGRAVATING 

14 CIRCUMSTANCES SO THE JURY DOESN’T GET CONFUSED AND THINK THAT 

15 THEY HAVE -- 

16 THE COURT: WELL, THE JURY KNOWS ALL OF THESE ARE 

17 AGGRAVATING CIRCUMSTANCES. WE ARE ONLY DEALING WITH 

18 AGGRAVATING CIRCUMSTANCES. 

19 MR. WAPNER:    I KNOW, JUDGE. BUT WHAT I AM SAYING IS 

20 THAT THE JURY IS TOLD THAT WHEN THEY MAKE A DECISION AS TO 

21 WHETHER IT IS LIFE OR DEATH, THE STANDARD 1S NOT BEYOND A 

22 REASONABLE DOUBT. BUT IT IS A WEIGHING TEST AND WHETHER THE 

23 AGGRAVATING FACTORS SUBSTANTIALLY OUTWEIGH THE MITIGATING 

24 FACTORS OR VICE VERSA. 

25 MR. CHIRR: I THINK THERE IS A PRESUMPTION OF LIFE, 

26 WHICH IS -- 

27 MR. WAPNER: WELL, I DOn’T THINK THAT -- 

~8 THE COURT: WELL, 209 WOULD NOT BE APPLICABLE. 
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I MR. WAPNER: IT IS APPLICABLE TO THEIR DECISION AS TO 

2 WHETHER THESE AGGRAVATING CIRCUMSTANCES ARE TRUE OR NOT BECAUSE 

8 THE LAW IS THAT BEFORE THEY CAN CONSIDER THEM AS AGGRAVATING 

4 CIRCUMSTANCES, THEY HAVE TO BE CONVINCED THAT THEY ARE TRUE 

5 BEYOND A REASONABLE DOUBT. 

B BUT THAT IS NOT TO BE CONFUSED WITH THEIR DECISION 

7 THAT DEATH OR LIFE IS THE APPROPRIATE PENALTY, WHICH IS NOT 

8 BEYOND A REASONABLE DOUBT BUT WHICH IS A DIFFERENT STANDARD. 

9 THAT IS, ONE SUBSTANTIALLY OUTWEIGHING THE OTHER. 

10 MR. CHIER:     I THINK THAT IT OUGHT TO BE MODIFIED TO 

11 PROVIDE FOR THE PRESUMPTION OF LIFE. 

12 THE COURT: ] DON’T KNOW OF ANY RULE THAT SAYS YOU HAVE 

18 TO GIVE IT THAT WEIGHT.     ISN’T THERE ANY PENALTY PHASE 

14 INSTRUCTION -- 

15 MR. WAPNER:    YOU GIVE AN INSTRUCTION THAT SAYS -- I 

16 THINK IT IS 88411 TALKS A~OUT PROOF BEYOND A REASONABLE DOUBT. 

17 

IB 

19 
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I MR. WAPNER: RIGHT. I THINK IT IS 8.84.1.2. 

2 THE COURT: WHAT IS IT? 

8 MR. WAPNER: 8.84. 1.2. 

4 THE COURT: YES, THAT WILL BE GIVEN, 8.84.1.2. 

5 I DON’T THINK WE NEED 290. 

6 MR. WAPNER: WELL, I THINK WE NEED IT, AT LEAST AS 

7 MODIFIED, WHICH IS TO TELL THEM WHAT REASONABLE DOUBT IS. 

B MR. CHIER: HE IS PRESUMED TO BE GUILTY OF THE FACTS 

9 IN AGGRAVATION, I GUESS. 

I0 THE COURT: IS THERE A PRESUMPTION THAT HE IS INNOCENT 

11 OF THE AGGRAVATING CIRCUMSTANCES?    I DON’T KNOW THAT THAT 

12 MAY BE SO. 

13 MR. CHIER: I GUESS HE IS PRESUMED GUILTY. 

14 MR. BARENS: HOW COULD THE REVERSE BE TRUE? 

15 THE COURT: I DON’T KNOW. 

16 THE REVERSE ISN’T TRUE EITHER. IT IS A WHOLE 

17 SET OF CIRCUMSTANCES WHICH DOESN’T APPLY. 

18 MR. BARENS:    IF TI~E GOVERNMENT HAS AN OBLIGATION, SIR, 

19 TO PROVE THE AGGRAVATING CIRCUMSTANCES BEYOND A REASONABLE 

2~0 DOUBT, IT WOULD APPEAR TO BE, BY LOGIC~ THAT HE WAS PRESUMED 

21 INNOCENT OF THEM IN THE FIRST INSTANCE. 

22 
THE COURT: THE DEFENDANT IS PRESUMEDTO BE INNOCENT, 

23 IS THAT THE WAY YOU WANT TO GO? 

24 
I DON’T KNOW THAT YOU CAN GO THAT WAY. IS THERE 

25 PRESUMPTION OF ]~O~ENCE WHIC~ APPLIES IN A CASE OF AGGRAVATING 

C ! RCU~STANCES ? 

27 
MR. WAPNER: i DON’T KNOW. 

MR.    CHIER: HE MUST    BE PRESUMED GUILTY? 
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I MR. BARENS:     NO. 

2 YOU SEE, YOUR HONOR, IT JUST SEEMS LOGICAL 

3 TO THIS COUNSEL THAT THERE HAS TO BE AN ATTACHED PRESUMPTION 

4 TO HUMAN CONDUCT. 

5 THE COURT: ALL RIGHT. WHY DON’T WE SAY THAT THE 

6 DEFENDANT IS PRESUMED TO BE INNOCENT OF THE AGGRAVATING 

7 CIRCUMSTANCES? 

8 MR. BARENS: THE FACTORS ALLEGED -- THE CIRCUMSTANCES 

9 ALLEGED IN AGGRAVATION. 

10 THE COURT: AND UNTIL THE CONTRARY IS PROVED, IN CASE 

11 OF A REASONABLE DOUBT WHETHER -- 

12 NR. WAPNER: WAIT A SECOND. CAN WE CHANGE IT TO "THE 

13 CRIMES ALLEGED AS AGGRAVATING CIRCUMSTANCES"? 

14 THE COURT: YES, THAT’S RIGHT. 

15 MR. WAPNER: BECAUSE I DON’T WANT -- 

16 THE COURT: WHY DON’T YOU REVISE 290, WILL YOU, PLEASE? 

17 THEN WE WILL GO OVER IT. 

18 MR. WAPNER: THIS AFTERNOON? 

19 THE COURT:    YES. 

20 AND THE REST OF IT IS OKAY.    "REASONABLE DOUBT 

21 IS DEFINED AS FOLLOWS" THAT IS OKAY. 

2_2 MR. WAPNER: IT IS POSSIBLE WE CAN JUST GIVE THE SECOND 

23 PART OF IT. 

24 THE COURT: YES, THE SECOND PART WILL BE ALL RIGHT. 

25 W~ERE DO WE G0 FROM THERE? 

26 MR. WAPNER: MAYBE TO LUNCh, YOUR HONOR. 

27 MR. BARENS: WELL, We.~T ABOUT -- CAN WE JUST KNOCK 

28 OFF AT 272? DID WE DO 272? 
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I THE COURT: DIDN’T WE HAVE THAT? 

2 MR. BARENS: DID WE DO THAT? 

3 THE COURT: WHY DON’T YOU DO 272 ALSO? 

4 MR. WAPNER: YES, WE AGREED WE WOULD GIVE 272. ! WILL 

5 PROVIDE IT TO THE COURT. 

B MR. BARENS:    I AM SORRY. 

7 THE COURT:    THEN WE ARE IN THE 300 BRACKET. 

B MR. WAPNER" RIGHT, AIDERS AND ABETTORS AND PRINCIPALS 

9 AND ACCOMPLICES. 

10 THE COURT: WE DON’T NEED THAT AT ALL. 

11 MR. WAPNER" WELL, AS FAR AS THE ESLAMINIA THING IS 

12 CONCERNED AND THE COKER MATTER IS CONCERNED AND THE SWARTOUT 

18 THING, I THINK IT IS KIND OF IMPORTANT TO INSTRUCT THEM 

14 ON THAT. 

15 THE COJRT" WHY DON’T I GIVE THEM THE SAME INSTRUCTIONS 

16 I GAVE THEM AT THE GU!LT PHASE? 

17 

18 

19 

21 

24 

25 

27 
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I MR. CHIER: YOU DIDN’T GIVE THEM AT THE GUILT PHASE. 

2 MR. BARENS: WE DIDN’T DO IT AT THE GUILT PHASE. 

8 MR. WAPNER: WE DIDN’T DO THE ACCOMPLICE INSTRUCTION. 

4 WE DID DO THE AIDING AND ABETTING INSTRUCTION. 

5 THE COURT: YOU DON’T HAVE IT THERE? 

B MR. WAPNER: I DO HAVE THEM HERE. 

7 THE COURT: YOU MEAN 3 AND 301, YOU MEAN? 

B MR. WAPNER: 3 AND 301. 

9 THE COURT: YOU MEAN PRINCIPALS DEFINED? 

10 MR. WAPNER : RIGHT. 

11 MR. CHIER: ARE YOU GOING TO GIVE 3.01, IS THAT WHAT 

12 IS HAPPENING? 

18 THE COURT: I AM GIVING 3.00. 

14 MR. CHIFR’_ ~,,.003. 

15 THE COURT: 3.01. 

IB MR. CHEER: 3.30? 

17 THE COURT" AND 3. ii. 

18 MR. BARENS: DIDN’T WE ASK FOR 3.107 

19 THE COURT: ACCOMPLICE DEFINED, YES, I HAVE GOT THAT. 

20 MR. CHIER: 3.10? 

21 TH--_ COJRT: I AM GIVING 3.10 AND 3.11 AND 3.12. 

22 3!6, YOU REQUESTED THAT, THAT WILL BE GIVEN. 

23 MR. CHIER: DOESN’T IT HAVE TO BE FIXED UP A LITTLE? 

24 THE COJRT: YES. 

2$ MR. W~=NER: "-LL CF THESE PROBABLY HAV-- TO BE MODIFIED. 

26 Th:_ COURT: ] DON’T THINK WE ~AYE 3.3C, DO WE? 

27 MR. WA~NER: ASSAULT WITH A DEADLY WEAPON IS A -- 

2B THE CO:JRT" NO, NO.    3.30, CONCURRENCE OF ACT AND 
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1 GENERAL CRIMINAL INTENT. 

2 MR. WAPNER: ARE YOU GOING TO GIVE THAT? 

3 THE COURT: OH, YES.    WELL, "IN THE AGGRAVATING 

4 CIRCUMSTANCES CHARGE INVOLVING" -- WHO IS IT NOW? 

5 MR. WAPNER: WHAT INSTRUCTION ARE YOU ON? 

6 THE COURT: NOT SWARTOUT. 

7 MR. WAPNER: 3.30? 

B THE COURT: YES. 

9 MR. WAPNER: THAT INVOLVES MR. COKER. 

10 THE COURT: ALL RIGHT, SO THAT IN THE AGGRAVATING 

11 CIRCUMSTANCE INVOLVING MR. COKER; IS THAT RIGHT? 

!2 MR. WAPNER: RIGHT. 

18 THE COURT: HOW DO YOU SPELL HIS NAME AGAIN, C-O-C? 

~4 MR. WAPNER: NO. C-O-K-E-R, YOUR HONOR. 

15 THE COURT:    ALL RIGHT, LET’S GO TO LUNCH. 

16 MR. WAPNER: YES, I THINK WE SHOULD GO TO LUNCH. 

17 ALSO, 310 AND SOME OF THESE OTHER INSTRUCTIONS 

18 NEED SOME MODIFICATION, I THINK, BUT I WILL WORK ON THAT. 

19 THE COURT: I AM GOING TO MODIFY ALL OF THEM. 

20 MR. BARENS: YOUR HONOR, COULD I JUST ASK A TIMING 

21 THING WHILE IT IS ON MY MIND AND WE ARE HERE AND JUST TAKE 

22 A MOMENT? 

23 TOMORROW, MR. WAPNER ANTICIPATES HE WOULD FINISH 

24 BY NOON BUT T~AT HE MIGHT GO OVER, I DON’T KNOW, HALF AN 

25 HOUR IN THE AFTERNOON OR M~BE FROM 1:30 UNTIL 2:00 OR 

26 SOMETHING. I WOULD J~ST LIKE THE COURT TO GIVE ME, ONLY 

27 
IN THE EVENT THAT MR. WAPNER FINISHES IN THE AFTERNOON, 

28 I WOULD LIKE 20 MINUTES BETWEEN THE TIME HE FINISHES AND 
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I THE TIME I START SO THAT -- 

2 MR. CHIER: I HAVE A BETTER SUGGESTION, MR. BARENS. 

8 IF MR. WAPNER IS GOING TO GO THROUGH THE NOON HOUR, THAT 

4 WE EXTEND THE NOON HOUR SO WE HAVE OUR NORMAL NOON BREAK 

5 TO PUT OUR CLOSING ARGUMENT TOGETHER. 

B MR. BARENS: NO. WHAT ! AM CONCERNED ABOUT IS IF MR. 

7 WAPNER EXTENDS THE PERIOD OF TIME AFTER THE NOON HOUR, THAT 

B I HAVE A HIATUS OF 20 MINUTES. 

9 MR. CHIER: ARTHUR, LISTEN TO ME.    ] AM ASKING THAT 

10 WE HAVE THE NOON HOUR LATER SO THAT IF HE FINISHED AT 12:30, 

11 WE LUNCH FROM i2:30 TO 2:00. 

12 MR. BARENS: I GUESS THAT IS A BETTER SUGGESTION. IN 

18 OTHER WORDS, THAT WE DELAY THE NOON HOUR UNTIL HE FINISHES 

14 SO THAT IF HE FINISHES, !N OTHER WORDS, IF HE NEEDS A HALF 

15 AN HOUR AT 12:00 O’CLOCK, THAT WOULD GO TO 12:30 AND SO 

IB THAT HE FINISHES A~D I HAVE A PERIOD OF TIME B-_-TWEEN THE 

17 TIME HE FINISHES AND THE TIME i START. 

18 18 

19 

22 

2~ 

25 

27 
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I THE COURT: WOULD YOU TRY TO FINISH IN TWO HOURS? 

2 MR. WAPNER: I WILL TRY TO FINISH BY NOON. I DON’T 

3 LIKE THE IDEA OF WORKING THROUGH NOON BECAUSE IT IS BAD FOR 

4 THE COURT STAFF AND IT IS BAD FOR THE JURORS PAYING ATTENTION 

5 TO ANYTHING. 

6 HR. BARENS: THE ONLY THING THAT I AM ASKING IS THAT 

7 IF WE ARE GOING TO DO IT -- IN THE UNLIKELY EVENT THAT 

8 MR. WAPNER NEEDED TIME AFTER THE BREAK -- 

9 THE COURT: WELL, HE WILL FINISH BY NOON, BY 12 O’CLOCK. 

10 MR. BARENS: OKAY. BUT DO YOU UNDERSTAND WHAT I AM 

11 SAYING? 

12 MR. WAPNER: I UNDERSTAND WHAT YOU ARE SAYING.    SO DOES 

13 THE COURT. HE WANTS ME TO TRY TO FINISH BY 12 O’CLOCK. 

14 I WILL MAKE EVERY EFFORT TO FINISH UP BY 

15 12 O’CLOCK. 

16 MR. BARENS: !F HE DOESN’T, COULD I HAVE A LITTLE BREAK 

17 IN BETWEEN THE TIME THAT HE DID FINZSH, IF IT WENT INTO THE 

!8 AFTERNOON -- 

19 THE COURT: YOU WILL HAVE THE LUNCH HOUR. 

~ MR. BARENS: NO.    I AM SAYING, SUPPOSING THAT HE WENT 

21 OVER THE LUNCH HOUR, HE WAS NOT ABLE TO ACCOMMODATE THE TIME 

22 FRAME, SIR. 

23 THE COURT: IF HE GOES OVER FIVE MINUTES, I DON’T THINK 

~ THAT IT REALLY MATTERS. 

~ MR. BARENS: I AM SAYIN~ IF ~5 WENT OVER 20 MINUTES 

~ OR 30 MINUTES, I WOULD LIKE A C~L~_~ OF MINUTES TO RESPOND. 

27 T~AT IS ALL I AM SAYING. 

28 THE COURT: ALL RIGHT. 
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18 I MR. BARENS:    I AM NOT ASKING FOR A LOT, JUST 20 MINUTES. 

2 THE COURT: ALL RIGHT. IN ANY EVENT, IF IT IS 1:30 

3 OR EVEN A QUARTER OF 2:00, YOU WILL HAVE -- IT WILL BE FROM 

4 A QUARTER OF 2:00 AT LEAST TO -- 

5 MR. BARENS: YES, SIR. 

6 THE COURT:    A QUARTER OF 4:00.    ALL RIGHT?    AND THEN 

7 AT 4 O’CLOCK, I WILL INSTRUCT THE JURY. 

8 MR. BARENS:    ALL RIGHT.    I WOULD JUST LIKE THE SAME 

9 AMOUNT OF TIME THAT MR. WAPNER GETS. 

10 THE COURT:     I THOUGHT YOU SAID YOU WOULD TAKE AN HOUR 

11 AND A HALF. 

12 MR. BARENS:    BUT AGAIN, WHAT I HAVE TO SAY IS -- WELL, 

18 I HAVE TO INCORPORATE WHAT HE -- 

14 THE COURT: WELL, YOU WILL HAVE THE LUNCH HOUR. 

15 MR. BARENS: MY RESPONSE IS TOWHAT HE SAYS BUT I HAVE 

IB TO PROGRAM THAT INTO IT AND IT WILL ADD WORDS TO WHAT I WAS 

17 GOING TO SAY AND -- 

18 THE COURT: YOU WILL HAVE THE LUNCH HOUR. 

19 MR. BARENS: I WILL DO THE BEST I CAN TO ACCOMMODATE 

20 EVERYTHING, THE TIME FRAME AND -- 

21 THE COURT: I HAVE GOT TO INSTRUCT THE JURY TOMORROW. 

22 MR. BARENS: I UNDERSTAND THATt SIR. YES, SIR. 

23 THE COURT: WE WILL GO AS LATE -- PROBABLY AS LATE AS 

24 4:15 FOR YOJR ARGUMENT.    THEN I CAN INSTRUCT THE JURY.    I 

25 WILL TAKE HALF A~ HOUR AND -- 

2B MR. BARENS: I WANTED TO ADD TO THAT ONE NAME IN CAMERA, 

27 SIR, IF I COULD DO IT JUST NOW. 

28 THE COURT: PARDON ME. THEN WE WON’T HAVE ANY RECESS 
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182 I FOR THE JURY. 

2 MR. BARENS: WELL -- 

3 MR. CHIER: WHY DOES THE JURY HAVE TO BE INSTRUCTED 

4 BY 4:15, YOUR HONOR? THIS IS A DEATH PENALTY CASE. 

5 MR. BARENS:    WELL, IF WE CAN RUN A LITTLE LATE ON THE 

6 OTHER END TOMORROW -- 

7 THE COURT: WHAT? 

8 MR. BARENS: I AM MORE THAN WILLING TO STAY ON THE OTHER 

9 END OF TOMORROW IF WE NEED TO, YOUR HONOR. 

10 THE COURT:    WHAT DO YOU MEAN "OTHER END"? 

]1 MR. BARENS:    IF WE NEED TO GO PAST 4:30, SIR, I WILL 

12 ~OMMODAT~ THE COURT. 

13 THE COURT: NO. YOU WILL FINISH AT 4 O’CLOCK.    I WILL 

14 GIVE YOU TWO AND A HALF HOURS, FROM 1:30 TO 4 O’CLOCK. 

15 MR. BARENS: YES, SIR. 

16 THE COURT: THEN I WI_L INSTRUCT AT 4 O’CLOCK. 

17 MR. CHIER: IS THA- AN ORDER, YOUR HONOR? 

18 THE COURT: I WILL FIRST GIVE THEM A 15-MINUTE BREAK, 

19 PROBABLY. THEN I WILL INSTRUCT THEM. 

20 MR. BARENS: RIGHT. THAT WE WILL DO. ALL RIGHT. 

21 YOUR HONOR, COULD I JUST DO THAT IN CAMERA? COULD 

~ I ADD THAT NAME IN CAMERA, ~0 THE RECORD NOW? 

28 THE COURT: SURE. 

24 MR. BARENS: THANK 

25 MR. W~PNER: ALL R:~T. ~E A~E RESUMING #T 1:30 OR 

26 

27 THE CO~JRT: 1:30. ~E_L, -E CAN DO IT AT 1:45. THAT 

~ WILL BE ALL RIGHT BECAUSE I T~I’~K WE WILL FINISH GOING OVER 



15185 

I THE JURY INSTRUCTIONS BY THAT TIME. ALL RIGHT. 

2 MR. BARENS:    YES, SIR. 

8 THE COURT : OKAY. THANK YOU. 

4 (MR. WAPNER LEFT CHAMBERS AND AN 

5 IN CAMERA HEARING WAS HELD.) 

8 

10 

11 

18 

15 
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2 (PAGE    15186 WAS ORDERED SEALED BY THE 
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I SANTA MONICA, CALIFORNIA; THURSDAY, MAY 28, 1987; 1:53 P.M. 

2 DEPARTMENT WEST C HON. LAURENCE J. RITTENBAND, JUDGE 

8 (APPEARANCES AS NOTED ON TITLE PAGE.) 

4 

5 (THE FOLLOWING PROCEEDINGS WERE HELD 

6 IN CHAMBERS, THE DEFENDANT AND ALL 

7 COUNSEL BEING PRESENT:) 

8 M~. WAPNER: THESE ARE JUST TYPED VERSIONS OF SOME OF 

9 THE ONES THAT I GAVE YOU IN E}THER HANDWRITTEN OR XEROXED 

10 FORM THIS MORNING. 

11 I HAVE NOT YET PULLED THE INSTRUCTIONS THAT THE 

12 COURT ASKED ME TO PULL THIS MORNING BUT I WILL GET THEM FOR 

18 ThE CLERK EITHER BY THIS AFTERNOON OR TOMORROW. 

14 T~E COURT" ALL RIGHT. i THINK WE STOPPED -- 

15 MAKE IT A POINT TO GET 318, WILL YOU? THAT IS 

16 R~GARDING THE TESTIMONY OF AK ACCOMPLICE SHOULD BE VIEWED 

17 ~:TH DISTRUST. FRED, MAKE A NOTE OF 318, WILL YOU? 

18 MR. WAPNER: YES. 

19 THE COURT: ALL RIGHT. 

20 MR. WAPNER: YOUR HONOR, YOU ASKED ME THIS MORNING TO 

21 T~ AND REVISE THE LANGUAGE IN 2.90, WHICH IS THE REASONABLE 

22 CXgUB- INSTRUCTION, TO COMPORT WITH WHAT WE ARE DOING AND THIS 

23 IS TH~ LANGUAGE THAT I CAME UP WITH: 

24 "REGARDING THE CRIMES ALLEGED AS FACTORS 

25 I~, LGGRAVA’ION, A DEFEhDANT IS PRESUMED TO BE 

26 IN’,3CENT Ut,,TIL THE CON-RAR~ IS ~ROVED. 

27 "THIS PRESumPTiON :LACES UPON THE 

21~ STATE" -- 
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1 THE COURT:    ISN’T IT "IF IN THIS CASE YOU HAVE A 

2 REASONABLE DOUBT"? 

3 MR. WAPNER:    WELL, I TRIED TO MONKEY AROUND WITH THAT 

4 NEXT PHRASE IN THE INSTRUCTION AND DECIDED THAT IT DOESN’T -- 

S IN MY VIEW, AND WE CAN DISCUSS IT, IT DOESN’T LOSE ANY OF 

0 THE STRENGTH OF THE INSTRUCTION TO LEAVE THAT PHRASE OUT AND 

7 THEN PICK UP WITH THE NEXT SENTENCE WHICH IS: 

B "THIS PRESUMPTION PLACES UPON THE 

9 STATE THE BURDEN OF PROVING HIM GUILTY BEYOND A 

10 REASONABLE DOUBT." 

11 THE COURT: WHY DON’T YOU LEAVE THE NEXT SENTENCE IN? 

12 IT IS JUST AS EFFECTIVE. 

18 MR. WAPNER: BECAUSE I COULDN’T FIGURE OUT HOW TO DO 

14 IT AND MAKE IT SOUND RIGHT. 

~5 THE COURT: WELL, READ THE PART THAT YOU HAVE GOT SO 

16 FAR. 

17 MR. WAPNER: (READING:) 

18 "REGARDING THE CRIMES ALLEGED AS FACTORS 

19 IN AGGRAVATION, THE DEFENDANT IS PRESUMED TO BE 

20 INNOCENT UNTIL THE CONTRARY IS PROVED." 

2] THE COURT: "AND IN CASE OF A REASONABLE DOUBT, WHETHER 

22 THE SPECIAL CIRCUMSTANCES ARE PROVED, HE IS ENTITLED TO THE 

28 BENEFIT OF THE DOUBT." 

25 

27 
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1 MR. WAPNER: BUT THAT IS EXACTLY WHAT IT SHOULD NOT 

2 SAY BECAUSE THEN YOU GET INTO A SITUATION OF HAVING THIS -- 

3 FIRST OF ALL, THAT IS NOT AN APPROPRIATE STATEMENT OF HOW 

4 THEY ARE SUPPOSED TO TREAT IT BECAUSE THIS INSTRUCTION 

5 DOESN’T GO TO SPECIAL CIRCUMSTANCES BEING PROVED. 

B BECAUSE THEY HAVE ALREADY FOUND THE SPECIAL 

7 CIRCUMSTANCES TRUE. IT GOES TO WHETHER EACH CRIME ALLEGED 

8 AS A FACTOR IN AGGRAVATION, IS TRUE. 

9 SO IF ~OU WANT TO LEAVE THAT SENTENCE IN THERE, 

10 THEN IT HAS TO READ SOMETHING LIKE, "AND IN CASE OF A 

11 REASONABLE DOUBT AS TO WHETHER HE COMMITTED THE CRIMES 

12 ALLEGED AS AGGRAVATING FACTORS ..." 

i8 THE COURT: THEN YOU GIVE HIM THE BENEFIT OF THE DOUBT? 

!4 MR. WAPNER: WELL, I WILL LET THE COURT LOOK AT IT AND 

15 COUNSEL LOOK AT IT. DO YOU HAVE THE COPY OF 2.90? 

16 MR. C~IER: DID YOU GIVE US ONE? 

i7 MR. WAPNER"     WELL, I WILL LET THE COURT LOOK AT THE 

iB ONE I HAVE. I AM TRYING TO REVISE IT. 

19 I CAN’T MAKE THAT SENTENCE COME OUT RIGHT. 

20 MR. CHIER: THE QUESTION YOU HAVE IS AS TO 2.90? 

21 MR. WAPNER: A PART OF THE REASON FOR IT I THINK IS 

22 BECAUSE THEY DON’T MAKE AN~ SPECIFIC FINDING AS A JURY AS 

23 TO THE TRUTH OR AS TO THE GUILT OR INNOCENCE OF THE TRUTH 

24 OR FALSITY OF ANY ONE OF TP£SE PARTICULAR CRIMES. 

25 MY UNDERSTANDING 0F THES~ INSTRUCTIONS AS A WHOLE, 

~ IS THAT EACH INDi\[DUAL du~OR !S E~TITLED TO MAKE A 

27 DETERMINATION AS TO WHETHER A PARTICULAR CRIME HAS BEEN 

L~B PROVED BEYOND A REASONABLE DOUBT AND THEREFORE, THEY CONSIDER 
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I IT. 

2 THE COURT: THOSE CRIMES AS FACTORS, YOU MEAN? 

3 MR. CHIER: BUT IT IS STATED AS ANY OTHER CRIME IN A 

4 CRIMINAL CASE. THE PROOF IS BEYOND A REASONABLE DOUBT. THE 

5 ELEMENTS HAVE TO BE THERE. IT IS JUST LIKE A CRIME. 

B SO THEY OBVIOUSLY, HAVE TO COME TO A CONCLUSION 

7 ABOUT WHETHER IT IS PROVED OR NOT PROVED. AND IN CASE -- 

8 IN DECIDING W~ETHER IT IS PROVED OR NOT PROVED, HE IS ENTITLED 

9 TO A REASONABLE DOUBT. 

10 MR. WAPNER: IN THE MiND OF EACH, INDIVIDUAL JUROR BUT 

11 NOT NECESSARILY IN THE MIND OF THE JURY AS A WHOLE. I THINK -- 

12 THE COU~T: REGARDING CRIMES ALLEGED AS FACTORS IN 

~H~ DLrENDANT IS PRESUMED TO BE INNOCENT THEREOF 18 AGGRAVATION, ~ =    -~ 

14 UNTIL THE CONTRAR# JS PROVED. AND !N CASE OF A REASONABLE 

15 DOUBT WHETHE~ T~E CONTRARY HAS BEEN PROVED, HE IS ENTITLED 

!6 TO -- 

17 MR. BAREN~: A VERDICT OF LIFE WITHOUT POSSIBILITY OF 

1B PAROLE. 

19 THE COU~T: NO, NO. 

20 MR. WAP~ER: THAT IS NOT RIGHT. 

21 MR. CHIER" NO, THE ISSUE IS WHETHER HE DiD OR DIDN’T 

22 DO THESE THINGS. 

23 MR. BARENS: WAIT A MINUTE. EXCUSE ME. I THINK WHAT 

2~ YOU SAY -- TeEK [- IS dUST NOT PROVED -- THAT UNLESS IT IS 

25 PROVED B£~O\2 A ~Ez2ONABLE DDU5~, TXE F~£TOR IN AGGRAVATIOX 

~ IS NOT P~OVED~ 

27 MR. C~IER: TeEY CAN’- C0~SIDER IT. 

28 MR. WA~NE~: WHAT I D~D WAS -- WHAT I DECIDED COULD 
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20 I BE DONE WITH THAT PARTICULAR INSTRUCTION IS JUST TO LEAVE 

2 OUT THAT PHRASE THAT STARTS WITH, "AND IN CASE OF," AND PUT 

8 A PERIOD BEFORE THAT PHRASE AND THEN START WITH THE NEXT 

4 SENTENCE. 

5 THE COURT: BUT THE NEXT PARAGRAPH DOESN’T MAKE ANY 

B SENSE UNLESS YOU PUT THE REASONABLE DOUBT IN THERE. 

7 MR. WAPNER: WELL, THiS IS THE WAY I WOULD HAVE IT READ: 

B "REGARDING THE CRIMES ALLEGED AS 

9 FACTORS IN AGGRAVATION, THE DEFENDANT IN A CRIMINAL 

10 ACTION IS PRESUMED TO BE INNOCENT UNTIL THE 

11 CONTRARY IS PROVED." 

12 THE NEXT SENTENCE WOULD BE: 

13 "THIS PRESUMPTION PLACES UPON THE 

14 STATE, THE BURDEN OF PROVING THESE FACTORS BEYOND 

15 A REASONABLE DOUBT.    REASONABLE DOUBT IS DEFINED 

IB AS FOLLOWS:" 

17 MR. CHIER: YOU LEFT OUT THE MEAT, FRED. THE MEAT IS 

IB THAT IN CASE OF A REASONABLE DOUBT WHETHER HIS GUILT IS 

19 SATISFACTORILY SHOWN, YOU MAY NOT CONSIDER THESE ALLEGED 

20 OFFENSES IN AGGRAVATION AS FACTORS IN AGGRAVATION. THAT IS 

21 WHAT WE ARE HERE FOR. 

PP THE COURT: NO. THE SUBSTANCE OF WHAT THAT IS, IS THE 

~ CONCLUSION THAT HE IS ENTITLED TO A VERDICT OF NOT GUILTY. 

24 BUT SINCE THERE IS NO VERDICT OF NOT GUILTY -- 

25 MR. BARENS: THEN IT IS NOT PROVEN. 

26 MR. CHIER: NO. Y0~ KAY N~T CONSI~ER THE FACTORS IN 

27 AGGRAVATION. THAT IS WHAT THIS IS ABOUT. 

~ MR. BARENS: ACTUALLY, THAT IS THE STATE OF THE LAW. 
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I JUDGE, I THINK THAT IT IS INEVITABLE THAT IF IT IS NOT PROVEN 

2 BEYOND A REASONABLE DOUBT, IT IS NOT CONSIDERED. 

3 MR. CHIER: THEY HAVE TO ALL AGREE. 

4 THE COURT: AND IN CASE OF A REASONABLE DOUBT OF THE 

5 COMMISSION BY THE DEFENDANT OF ANY OF SAID CRIMES, HE IS 

6 ENTITLED TO HAVE THE BENEFIT OF SUCH DOUBT. THAT WILL GIVE 

7 IT TO YOU. 

B 
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] MR. BARENS:    AND WOULDN’T WE HAVE TO ADD, SIR, "THAT 

2 SUCH AGGRAVATING FACTOR WOULD BE NOT PROVEN AND COULD NOT 

3 BE CONSIDERED A FACTOR IN AGGRAVATION"? 

4 MR. WAPNER: NO.    I THINK MR. CHIER IS RIGHT. IF YOU 

5 PUT LANGUAGE IN THERE TO SAY "IN CASE OF A REASONABLE DOUBT 

B AS TO WHETHER ANY OF THESE ARE TRUE, YOU CANNOT CONSIDER 

7 THOSE --" 

B THE COURT: AS FACTORS IN AGGRAVATION. 

B MR. WAPNER: -- AS FACTORS IN AGGRAVATION. 

10 MR. CHIER: YOU HAVE TO HAVE ALSO -- 

11 THE COURT: WHY DON’T YOU CHANGE |T THEN? 

12 MR. CHIER: THEY HAVE TO ALL AGREE THAT EACH ALLEGED 

13 FACTOR IN AGGRAVATION IS PROVED BEYOND A REASONABLE DOUBT. 

14 MR. WAFNER: ! D~SAGREE WITH THAT. ! DON~T THINK THAT 

15 IS A CORRECT STATEMENT OF THE LAW. 

16 ThE COURT: NO, NO. THAT IS NOT THE LAW. 

17 MR. WAPNER:    I DON’T THINK THERE IS ANY LAW ON T~AT 

18 ONE WAY OR THE OTHER BUT THERE IS NO LAW THAT SAYS THEY 

19 HAVE TO ALL AGREE. 

20 THE COURT: BECAUSE THEY HAVE THEM CONSIDERING THE 

21 MITIGATING AND AGGRAVATING CIRCUMSTANCES ON THEIR OWN. 

22 ALL RIGHT, NOW 331, CONCURRENCE OF ACT AND 

23 SPECIFIC INTENT:    IN EACH OF THE AGGRAVATING CIRCUMSTANCES 

24 CHARGE~, TO WIT, THE ESLAMINIA AND SWARTOUT MATTERS -- 

25 MR. WAP~ER: YOUR HO~©R? 

26 T~E COURT" WHAT? 

27 MR. WAPNER: ] APOLOGIZE FOR INTERRUPTING BUT CAN WE 

28 HAVE SOME AGREEMENT ON WHAT THE PRECISE LANGUAGE OF THIS 
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I 2.90 IS GOING TO BE? 

2 THE COURT:    ! THOUGHT YOU SAID YOU AGREED WITH HIM 

3 THAT THAT IS WHAT YOU WERE GOING TO DO. 

4 MR. WAPNER:    ] DID BUT I JUST WANT TO MAKE SURE WE 

5 HAVE THE LANGUAGE CORRECT. 

6 THE COURT: WELL, READ WHAT YOU HAVE GOT. 

7 MR. WAPNER:    "REGARDING THE CRIMES ALLEGED AS FACTORS 

8 IN AGGRAVATION, THE DEFENDANT IS PRESUMED TO BE INNOCENT 

9 UNTIL THE CONTRARY IS PROVED AND IN CASE OF A REASONABLE 

10 DOUBT" -- 

11 THE COURT:    "THAT HE COMMITTED ANY OF SAID CRIMES, 

12 THE DOUBT MUST BE RESOLVED IN HiS FAVOR." 

13 DIDN’T I GIVE IT TO YOU? 

!4 MR. BARENS: BUT THEN I THINK WE HAVE TO ADD TO THAT, 

15 SIR, ’elF THE DOUBT IS RESOLVED IN FAVOR OF THE DEFENDANT, 

!6 THE JURY CANNOT CONSIDER THAT CONDUCT ALLEGED AS    A FACTOR 

17 IN AGGRAVATION" 

18 THE COURT: THAT IS IMPLICIT IN WHAT IT SAYS. 

19 MR. BARENS: I THINK WE SHOULD TAKE IT TO THAT CONCLUSION, 

20 SIR, BECAUSE THAT IS THE LAW. 

21 THE COURT: ALL RIGHT. WHY DON’T YOU ADD THAT, TOO? 

~ MR. WAPNER: WELL, MAYBE IF WE JUST MAKE IT SIMPLE 

23 SO THAT IT SAYS:    "IN CASE OF A REASONABLE DOUBT WHETHER 

24 HE COMMITTED ANY OF SAID CRIMES, YOU MAY NOT CONSIDER THEM 

25 AS FACTORS IN AGGRAVATION." 

~ THE COURT: THAT IS ALL RIGHT. 

27 MR. BARENS: YES, SIR. 

28 MR. WAPNER:    IS THAT ACCEPTABLE? 
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I THE COURT: YES. 

2 MR. BARENS: MR. CH]ER? 

3 ! AM SORRY. 

4 THE COURT:    ALL RIGHT, CHANGE THAT, WILL YOU.° 

5 MR. WAPNER: YES, I WILL CHANGE THAT. 

B THE COURT:    ALL RIGHT, THEN WHAT DID WE GO TO, 3.31? 

7 I READ IT TO YOU:    "IN EACH OF THE AGGRAVATING CIRCUMSTANCES 

B CHARGED IN THE ESLAMINIA AND SWARTOUT MATTERS, THERE MUST 

g 
EXIST A UNION :OR ’JOINT OPERATION OF ACT AND CERTAIN 

I0 SPECIFIC !NTENT." 

11 MR. CHIER: THAT IS WHAT NUMBER, SIR? 

12 THE COURT: 331. 

18 

Ig 

21 

23 

24 

27 
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] MR. CHIER" MR. WAPNER, WOULD YOU LOOK AT THIS PARAGRAPH 

2 ON PAGE 822 OF THE FRIERSON., TOO? 

8 THE COURT" ALL RIGHT, 331. 

4 MR. CHIER" ARE YOU GOING TO FILL IN THE BLANKS ON 

5 331? 

6 THE COURT" THERE AREN’T ANY BLANKS TO BE FILLED IN. 

7 MR. CHIER" WELL THERE ARE ON THE ONE I WAS GIVEN. 

B THE COURT" "IN EACH OF THE AGGRAVATING 

9 CIRCUMSTANCES CHARGED IN THE ESLAMINIA AND 

10 5WARTOUT MATTERS," 

"TO WIT, MURDER" 11 ALL RIGHT, YOU CAN SAY, -- 

12 MR. CHIER" I MUST HAVE A DIFFERENT ONE FROM YOU, YOUR 

13 HONOR. 

14 -,- ~ ~H~_ COURT" 331? 

15 MR. CHIER" 3.31, THE 1983 REVISION, CONCURRENCE OF 

16 ACT AND SPECIFIC INTENT. 

17 THE COURT" YES. 

18 MR. CHIER" I HAVE A BUNCH OF BLANKS. 

19 THE COURT" ] AM TRYING TO SHOW YOU THAT I CHANGED 

20 IT: 

21 "IN EACH OF THE AGGRAVATING CIRCUM- 

22 STANCES CHARGED IN THE ESLAMINIA AND SWARTOUT 

23 MATTERS, THERE MUST EXIST A UNION OR JOINT 

24 
OPERATION OF ACT OR CONDUCT AND A CERTAIN 

25 
SPECIFIC INTENT IN THE MINDS O.= THE PERPETRATOR AND 

26 
UNLESS SUCH SPECIFIC INTENT EXI_~TS, THE CRIMES 

27 
TO WHICH IT RELATES IS NOT COMMTTED." 

28 
THE    SPECIFIC    INTENT THAT    IS REQUIRED    IS    INCLUDED 
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I IN THE DEFINITION OF THE CRIMES CHARGED. 

2 WE HAVE THE GENERAL iNTENT CRIME, HAVEN’T WE? 

8 MR. WAPNER" YES. 

4 THE COURT" THAT WAS 330, I TH]NK, WASN’T IT? 

5 MR. WAPNER " RIGHT. 

B THE COURT" WE HAVE GONE OVER THAT. 

7 CONCURRENCE OF ACT AND GENERAL CRIMINAL INTENT 

8 IN THE CRIMES CHARGED -- WHAT IS THE CHARGE AS TO COKER, 

9 THAT WAS A FIRING IN A BUILDING ON COKER? 

%LK=K IRING AT A BUILDING, RIGHT. 10 MR. ~PNER" -’-~ "-"-’ IS F 

11 T~E COURT" "It’, THE CRIME INVOLVING MR. COKER, TO WIT, 

12 FIRING !N AN    OCCUPIED BUILDING, THERE MJST EXIST A UNION 

13 OR JOINT OPERATION OF ACT OR CONDUCT .AND GENERAL CRIMINAL 

14 INTENT." IS THAT 

15 MR. ~,PNER" I THINK IN THE -- 

~6. ~-=_ ~,~-"         ,’~_ THAT t, GE\FRA,_ INTENT CRiM=,._ MALICIOUSLY 

17 AND WI_=L,_--Y _-’ISC=ARC-iNG A WEAPON; iS,X’T THAT A SPECIFIC 

18 INTENT CRIME? 

19 M~. "~APNE~"    MA~, I I~..~VE JUST A MOMFNT? 

20 T~E COURT" A PERSON WILFULLY AND MALICIOUSLY DISCHARGES 

21 A FIREArm, THAT IS A SPECIF!C INTENT CRIME, ISN’T IT? 

22 MR. ~APNER " NC, I TH INK NOT. 

23 THE COURT" TAKE A LOOK AT THE INDEX AND FIND OUT WHETHER 

24 THAT ]5 # S~E:IFI:~ ~NTE~T CRIME. 

25 ~:. ~’R:",£" "" T~E -O~E.R ISSJE I DON’T BELIEVE THERE 

26 WAS -==-~’"2’," t..._ .~ i~- :~--,~_: "q~E]. KN~_^,_E]GE C’,, THE PART OF 

27 THE DE:E’~:A",T OR T~E ~ER=ETRATCR T~tAT THE BJI,DING WAS 

28 OCCUPIED. i ~ELIE’,’E THE TESTIMON~ SC FAR -- 
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1 THE COURT" THE FACT THA’~ IT WAS OCCUPIEDs THAT IS 

2 ENOUGH. 

3 MR. BARENS" I SEE, SIR. 

4 MR. WAPNER" GENERAL INTENT CRIME, WITH A COMMENT TO 

5 CALJIC 9.03.1 AND IT SAYS" 

B "A VIOLATION OF PENAL CODE SECTION 

7 246, FIRING AT AN INHABITED DWELLING IS A GENERAL 

8 INTENT CRIME" 

9 AND THEN IT TALKS ABOUT DIMINISHED CAPACITY 

10 IS NOT APPLICABLE. 

11 M~. CHIER"    AN INHABITED DWELLING OR BUILDING? 

12 M~. ~APNER"    THE NOTE SAYS "DWELLING" BUT THE CRIME 

13 ITSELF IS THE SAME, IT IS A VIOLATION OF SECTION 246 AND 

14 IT !S A GENERAL INTENT CRIME. 

15 THE COURT" IT IS A GENERAL INTENT CRIMEt SO THAT 

16 I~5TR~CTiON 330 " 

17 "THE CRIME CHARGED I,NVOLVING MR. COKER, 

1B N~ELY, FIRING AT AN INHABITED BUILDING, THERE 

19 MUST EXIST A UNION OR JOINT OPERATION OF ACT OR 

20 CONDUCT AND A CERTAIN GENERAL INTENT," 

21 THAT IS ALL RIGHT. 

22 MR. ~’APNER"    YOUR HONOR? 

23 THE COURT" WHAT? 

24 

25 

27 
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2 1 MR. WAPNER" YOUR HONOR, | THINK THAT THE GENERAL INTENT 

2 ALSO APPLIES TO THE ASSAULT ON MR. SWARTOUT -- 

3 THE COURT: THAT IS A SPECIFIC INTENT CRIME. 

4 MR. WAPNER: I HAVE ALWAYS FELT THAT IT WAS A GENERAL 

5 INTENT CRIME. BUT I CAN -- 

6 THE COURT: WELL, IF IT IS GENERAL, IT MEANS COKER AND 

7 SWARTOUT -- 

B MR. WAPNER: ALL I CAN TELL YOU IS THAT IT IS NOT LISTED - 

9 245 IS NOT LISTED IN THE INDEX OF SPECIFIC INTENT FELONIES. 

10 THE COURT: 245? 

~ ER" HT 
11 ii~, WAPN RIG     ¯ 

12 THE COURT: WHA- IS TdE INSTRUCTION ON ASSAULT? 

13 MR. WAPNER: 903. 

!~ ASSAULT WITH A DEADLY WEAPON IS A GENERAL INTENT 

15 CRIME, PEOPLE V. PARKS, ~ CAL.3D $55, CITED IN THE COMMENT 

16 TO 9.03. 

!7 T~tE COURT: ALL RIGHT. SO, WE’LL HAVE TO CHANGE THAT, 

1B THEN. 

19 MR. WAPNER: RIGHT. 

20 THE COURT: W~AT    IS    THE    COMMENT    AGAIN? 

21 M~. WAPNE~ IT iS R~~ ~ 

~ THE COURT: YES, IT ~S 330. SO, I WILL HAVE TO CHANGE 

L~3 THAT INVOLVING MR. COKER AND MR. SWARTOUT. OKAY? 

2~ MR. CFIER" 33i -- 

25 T~E Lt:~R- ~- ~__", K£~, FIRING AT AN ~NHA~: ;ED 

~ DW£_LIN~ A\~ W-L- L~E ~C~ :-L~GING -- 

27 MR. BARENS: 2~. 

~ MR. WAPNE~: ASSauLT B~ ~E~NS OF FORCE LIKELY TO 
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I PRODUCE    GREAT    BODILY    INdURY. 

2 MR. CHIER: WHY IS 331 BEING GIVEN IF THERE IS NO 

3 SPECIFIC INTENT REQUIRED. 

4 MR. WAPNER: MURDER IS A SPECIFIC INTENT CRIME. 

5 THE COURT: OKAY. LIKELY TO CAUSE GREAT BODILY INJURY? 

6 MR. BARENS: INFLICT GREAT BODILY INJURY. 

7 THE COURT: ALL RIGHT. THOSE ARE THE GENERAL INTENT 

B CRIMES. 

9 THE SPECIFIC INTENT CRIME ONLY INVOLVES ESLAMINIA, 

10 NAMELY, MURDER.     ISN’T IT? 

11 MR. WAPNER: YES.    YOU ARE TALKING ABOUT THE SPECIFIC 

N,ENT~ 

13 THE COURT: YES, 331. 

14 MR. WAPNER: YES. 

15 THE COURT: ALL RIGHT. NOW, WE COME TO THE DEFINITIONS 

16 OF THE CRIMES. 

17 W~Z HAVE NOT EVERY PERSON WHO MALICIOUSLY AND 

18 WILLFULLY -- SPECIAL INSTRUCTION NUMBER i.    AS USED IN THESE 

19 INSTRUCTIONS, THE WORD "FIREARM" INCLUDES ANY DEVICE -- AND 

20 THAT IS ALL WE NEED ON THAT AND -- 

21 MR. WAPNER:     I HAVE INCLUDED THE WILLFUL AND MALICIOUS 

:;)2 INSTRUCTIONS, TOO. 

23 THE COURT: WHY DON’T I PUT THOSE AT THE BEGINNING? 

24 MR. WAPNER: WELL, l PUT THEM THERE BECAUSE THEY ARE 

25 PART OF THE DEFINITION OF THE CRIME. 

26 THE COLRT: ALL RIGHT. WILLFULLY AND MALICIOUSLY 

27 AND SO FORTH. 

2~ THEN THE NEXT ONE IS ASSAULT. ALL RIGHT. WE 
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22 - I HAVE ASSAULT DEFINED¯ 

2 MR. CHIER¯ IS 908 GIVEN AS REQUESTED? 

3 THE COURT" WHAT? 

4 MR. CHIER" 9. 08?    SORRY. 

5 MR. WAPNER" I DON’T THINK HE GOT THERE YET. 

B THE COURT" HERE WE ARE.    YEAH, 9.08, ASSAULT, PRESENT 

7 ABILITY TO COMMIT. WHY IS IT THAT 908 COMES BEFORE 900? 

B MR. WAPNER"    I DON’T KNOW.    I DIDN’T PUT IT THERE FOR 

9 ANY PARTICLiLAR REASON. 

10 .H, COURT     WELL, ! CAN REVISE THAT. 

11 MF,. ~AFNER" IT SHOULD PROBABLY BE 903, 900 AND THEN 

12 908. 

13 THE COURT: 903 -- THIS IS NO GOOD TO ME THIS WAY. 

14 MR. ~~PNER" NO. | REALIZE THAT, YOUR HONOR. I THINK 

15 THAT IN THE TYPED INSTRUCTIONS THAT I GAVE YOU THIS AFTERNOON, 

16 THERE SHCLI: ~ ~= ~N APPROFRIATELY TYPED COPY. 

17 T-~E COURt" ALL RIGHT.    903, 908 AND 900. IS THAT IT? 

18 M~. WAPNER" R!G~T. 

GH~ . 19 THE COURT ALL RI.    i NOW, 800 IS HOMICIDE AND MURDER 

20 DEFINED. 

21 p.~. ~APNER" IN THF 900 INSTRUCTIONS, !T STARTED OUT 

22 WITH, "THE DEFENDANT IS CHARGED IN COUNT ..." AND THEN SO 

23 ON AND SO FORTH W!TH A VIOLATION OF SECTION -- THAT SHOULD 

24 ALL BE LEF~ OUT PRO~ABL~., AS WELL AS THAT SAME LANGUAGE IN 

25 903. 

~ AN~ "~HEY S~C~_D JUST BE GIVEN "HE DEFINITIONS 

27 OF THE CF.~,~E. 

28 THE COURT" YES. YES, I WILL REVISE IT. 800, HOMICIDE, 
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I MURDER, MALICE AFORETHOUGHT. WHY IS IT NECESSARY TO HAVE 

2 SECOND DEGREE MURDER? 

3 MR. WAPNER" BECAUSE THAT IS WHAT I THINK IT IS. 

4 THE COURT" ESLAMINIA? 

5 MR. WAPNER" YES. 

6 MR. BARENS" IT IS ARGUABLE, YOUR HONOR, AND THE DEFENSE 

7 BELIEVES THE SAME WAY, THAT IT WAS A SECOND DEGREE MURDER, 

8 SIR. 

9 MR. WAPNER" IT WAS DELIBERATE -- 

10 T~-- COLRT" THAT IS WHAT HE IS CHARGED WITH UP NORTH? 

11 MR. WAPNER NO. HE IS C.,~RbLD WITH MURDER. THEY DO 

12 IT THE SAME WAY THAT WE DO IT, WHICH IS JUST TO CHARGE UNDER 

,~ THE GENERAL SECTION WHICH INCLUDES ALL OF THE DEGREES OF 

!4 MURDER. 

15 BUT IN GIVING T>E INSTRUCTIONS, ALTHOUG-~ THERE 

!6 ’"~S DE~_’ "B=RLTIC",,_ AND PREM£DiTATtON, HE DIDN’T DIE IN T.~--~, ~ M,-..NN-~. 

17 -IT " ’q~_ CJN-=MDLATED .... THAT ~E WOULD DIE 

18 SO IN ESSENCE, i HAVE PROVIDED SECOND DEGREE, 

Ig IMPLIED MALICE AND FELONY MURDER INSTRUCTIONS. 

20 T~-E COURT" ARE YOU SATISFIED WITH THAT? 

21 MR. BARENS" YES, YOUR HONOR. 

22 T~E COURT" WHEN A NUMBER OF PERSONS CONSPIRE TOGETHER 

23 TO COMMIT A FELONY INHERENTLY DANGEROUS TO HUMAN LIFE -- NAMELY 

2z ’~’HA" ? 

2~ 

27 
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I MR. BARENS" KIDNAPPING. 

2 MR. WAPNER" KIDNAPPING. 

3 THE COURT" KIDNAPPING. 

4 MR. WAPNER" IN i FACT. I PUT IN HERE THAT IT IS 

5 ACTUALLY KIDNAPPING FOR THE PURPOSES OF ROBBERY. 

6 MR. BARENS" I THINK YOU GET TO THE SAME PLACE, MR. 

7 WAPNER, IRRESPECTIVE OF THAT. 

8 DO YOU THINK WE OUGHT TO MAKE IT KNOWN THAT 

9 THAT IS NOT A DEATH PENALTY OFFENSE? 

10 MR. WAPNER" NO.     I THINK THAT IS COMPLETELY IRRELEVANT. 

11 MR. BARENS"    WELL, LET ME JUST SUBMIT FOR THE RECORD 

!2 T~AT I THINK IT IS RELEVANT. 

18 THE COURT" ALL RIGHT, 833, FELONY, INHERENTLY DANGEROUS 

14 TO HUMAN LIFE, TO WIT, K~DNAPPING, IS THAT IT, 833? 

15 MR. WAPNER" YES, I THINK THAT KIDNAPPING FOR THE PURPOSE 

16 OF ROBBER#" -- HOLD ON. 

17 THE COURT"     NOT FOR THE PURPOSES OF ROBBERY --    YES. 

18 MR. WAPNER"     YOU COULD PUT IN, IF YOU WANT, I CAN PROVIDE 

19 AN INSTRUCTION ON SIMPLE KIDNAPPING. 

20 THE INSTRUCTION I PROVIDED IS KIDNAPPING FOR 

21 EXTORTION, IN ESSENCE, VIOLATION OF SECTION 209. 

22 THE COURT" THIS WASN’T A CASE OF SIMPLE KIDNAPPING, 

28 WAS IT? 

24 MR. WAPNER" NO. IT WAS A KIDNAPPING FOR THE PURPOSE 

25 O= AN EXTORTION. 

THE COURT" THEREFORE, IT IS~’T A SIMPLE KIDNAPPING. 

MR. WAPNER" RIGHT. SO WHEN YO~ PUT IN THAT INSTRUCTION 

8.33, A FELONY, INHERENTLY DANGEROUS TO HUMAN LIFE, NAMELY~ 
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] KIDNAPPING FOR THE PURPOSES OF EXTORTION, OR YOU CAN JUST 

2 PUT IN "VIOLATION OF SECTION 209 OF THE PENAL CODE," EITHER 

3 ONE. 

4 THE COURT: THEN YOU HAVE TO DEFINE 209. 

5 MR. WAPNER: WELL, THERE IS ONE IN THERE THAT DEFINES 

B THAT BUT -- 

7 THE COURT: ALL RIGHT. 

B MR. CHIER: I DON’T KNOW WHAT PAGE YOU ARE ON. I AM 

9 HAVING A HARD TIME FOLLOWING YOU. 

10 THE COURT: 834. 

I] MR. CHIER: 834? 

12 THE COURT: ALL RIGHT, 833 FIRST: CONSPIRACY TO KIDNAP~ 

13 IF A NUMBER OF PERSONS CONSPIRING TOGETHER, AND SO FORTH. 

14 THEN SECOND DEGREE FELONY MURDER, AIDER AND 

15 ABETTOR. 

16 
23A 
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I ALL RIGHT, 922 THEN DEFINES THE CRIME OF 

2 KIDNAPPING FOR EXTORTION, THAT IS 922. 

3 ALL RIGHT, NOW AT THE BOTTOM OF THE PAGE OF 

4 922, "THAT A PERSON IS KIDNAPPED.    AND TWO, THAT THE 

5 KIDNAPPING OF SUCH PERSON WAS DONE WITH THE SPECIFIC INTENT 

6 TO HOLD AND DETAIN SUCH OTHER PERSON FOR RANSOM AND THAT 

7 D]TAINED SUCH PERSON TO COMMIT EXTORTION TO OBTAIN SOMETHING 

8 OF VALUE" -- THAT WILL BE CROSSED OUT. THAT IS 922. 

9 NOW, 925, ACHIEVEMENT OF PURPOSE NOT ESSENTIAL 

10 TO KIDNAPPING. 

11 ALL RIGHT, THEN YOU GO ~ACK TO 88~, THE PENALTY 

12 TRIAL, INTRODUCTORY, AND SO FORTH, AND THE FACTORS IN 

13 CONSIDERATION. WELL, WE HAVE THAT ALREADY. WE DON’T NEED 

14 THIS, DO WE -- OH, YES, YOU DO. 

15 HAVEN’T YOU GOT THE PRINTED ONE? 

16 MR. WAPNER: YES. THE~~ SHOULD BE IN THE ONES THAT 

17 I GAVE YOU THIS AFTERNO0’, T~AT ARE TYPED UP. 

18 THE COURT: ALL RIGffT, THEN I WILL SUBSTITUTE THEM. 

19 WHAT IS THIS SPECIAL YOU HAVE? 

20 MR. BARENS: I BELIEVE YOUR HONOR MIGHT BE LOOKING 

21 
AT A HANDWRITTEN VERSIOk O= SOMETHING MR. WAPNER HAS HAD 

22 
TYPED. 

23 MR. WAPNER: I DID =~OVIDE THAT IN THE TYPED FORM. 

24 
THE COURT: WE DON’- ’4E~D T~iS THEN, DO WE? 

25 
’ MR. WAPNER: TH~ ~L’,~,~]TTE’, VE~S]0",, W~ D0’4’T NEED, 

27 THE REASON : ~D~D THESE OTHER S~ECIAL 

INSTRUCTIONS WAS    BECAUSE    I    TffOJG~T THAT WE    SHOULD ARRANGE 
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I THESE INSTRUCTIONS IN SOME ORDER SO THAT IT IS CLEAR, THERE 

2 IS A CLEAR DISTINCTION BETWEEN WHAT THEY ARE CONSIDERING 

3 BEYOND A REASONABLE DOUBT AND WHICH INSTRUCTIONS THEY ARE 

4 USING TO MAKE A DETERMINATION AS TO THE TRUTH OR FALSITY 

5 OF THE COMMISSION OF THESE OTHER CRIMES AND THE INSTRUCTIONS 

B THAT THEY USE TO DETERMINE THE PENALTY BECAUSE, OTHERWISE, 

7 THERE IS LIKELY TO BE A BIG CONFUSION. 

8 THE COURT" ] DON’T UNDERSTAND. 

9 MR. WAPNER" WE ARE INSTRUCTING THEM ON TWO DIFFERENT 

10 STAND~J~DS. ONE IS THIS CONCLUDING INSTRUCTION, WHICH IS 

11 8 . 84. 2 AND IT SAYS " 

12 "IN WEIGHING THE VARIOUS CIRCUM- 

13 STANCES, ~Od S;MPLY DETERMINE UNDER THE RELEVANT 

14 EV~_DEN,.~ WHICH PEN.~LTY IS JUSTIFIED AND 

15 APPROPRIATE BY CONSIDERING THE TOTALITY OF THE 

!6 AGGRA\.AT]NG Ci-~C~".STAXCES WITH THE TOTALITY OF 

17 THE MITIGATING ~,!RC~MSTANCES. 

18 "TO RETURN A JUDGMENT OF DEATH, 

19 EACH ONE OF ~D’. ,- M~_.T~ ~ BE         PERSUADED THAT THE 

20 AGGRA~/ATING E’~DENCE (CIRCUMSTANCES) IS (ARE) 

21 SO SUBStANtIAL iN COMPARISON WITH THE MITIGATING 

22 CIRCUMSTANCE< ~m~ IT WARRANTS DEATH INSTEAD OF 

23 LIFE WITHOUT PAROLE. 

24 THE " ~ "r- ~’~-~- ~,~.’,BE "" "~’~ ,..-O,.R, ,,~ R ]S ,H~! : 

25 MR. WA~’",ER" :-"- "S ~ 8~ 2 

2~ T~_ COURT" "’E ~ . 

27 MR. ’WAPNER" BLT ] ~ANT TO MAKE SURE THAT THEY DON’T 

28 CONFUSE THAT WIT-. SOME REASONABLE DOJBT REQUIREMENT, BECAUSE 
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I THERE IS NO REQUIREMENT THAT THEY FIND BEYOND A REASONABLE 

DOUBT THAT THE AGGRAVATING CIRCUMSTANCES OUTWEIGH THE 

3 MITIGATING CIRCUMSTANCES. 

THE COURT: THAT IS CORRECT.     ALL IT HAS TO DO IS 

5     SUBSTANTIALLY OUTWEIGH THE MITIGATING CIRCUMSTANCES. 

MR. WAPNER: RIGHT. BUT SINCE WE HAVE HAD       OTHER 

7     CRIMES AND SINCE THE COURT IS GIVING THEM INSTRUCTIONS ON 

BEYOND A REASONABLE DOUBT, I DONIT WANT TO GET THEM CONFUSED 

9    AND I DON’T WANT THE JURY TO BE CONFUSED. 

10           THE COURT: I THINK GIVING IT YOUR WAY IS GOING TO 

II     CONFUSE THEM. 

12                          YOU SAID : "THE FOLLOWING SECTIONS APPLY ONLY 

13     TO YOUR DETERMINATION AS ~O WHETHER OR NOT T~E D~FENDANT 

COMMITTED THE THREE CRIMES ALLEGED AS AGGRAVAT!NG CIRCUMSTANCES. 

YOU CONSIDER THEM ONLY FOR THAT PURPOSE." 

IB                      WHAT DOES THAT MEAN? 

4 17 

27 
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I MR. WAPNER: WHAT I AM TRYING TO DO BY THAT IS TO 

2 SEGREGATE OUT A GROUP OF INSTRUCTIONS THAT ARE ONLY GOING 

3 TO APPLY TO THEIR DETERMINATION AS TO WHETHER THE OTHER CRIMES 

4 HAVE BEEN COMMITTED. 

5 THE COURT: WHY DO YOU HAVE TO DO THAT? 

B MR. WAPNER: SORRY? 

7 THE COURT: WHY DO YOU HAVE TO DO THAT? 

8 MR. WA~NER: IN THE HOPES OF AVOIDING THE CONFUSION 

9 BETWEEN THE REASONABLE DOUBT STANDARD VERSUS AGGRAVATING 

]0 CIRCUMSTANCES OUTWEIGHING MITIGATING CIRCUMSTANCES. 

11 THE COURT: S!NCE I HAVE IT TYPED NOW, I DON’T NEED 

12 THESE TWO, D0 I? 

13 MR. WAPNER: RIGHT. 

14 THE COURT" 848.2. WE DON’T NEED THESE, EITHER. 

15 I THOUGHT WE HAD 903. DIDN’T WE ALREADY HAVE THAT? 

16 ~©W ~E HAVE 903. 

17 MR. WA=NER: i THINK THAT THIS IS A CONCURRING AND 

18 DISSENTING OPINION. BUT TH!S PORTION YOU ARE CITING ME TO 

19 IS A DISSE~T. 

20 THAT COMMENT TO COUNSEL WAS REFERRING TO THE 

21 FRIERSON CAS~. 

22 THE COURT REPORTER: HOW DO YOU SPELL THAT? 

23 MR. WAPNER" F-R-I-E-R-S-O-N. 

2~ THE COURT: THE FRIERSON CASE? 

25 MR. ~ADNER: ~LL, MR. CHIER C~TED ME TO THIS FIERSON 

26 C,~SE FOR * ~,.~ JURY MUST ~GK~E UNANIMuUSLY 

27 BEYOND A REASONABLE DOdB- AS TO THE FACTORS IN AGGRAVATION 

~ AND FACTORS IN MITIGATIOn. 
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I BUT    I     HAVE    NOT    READ    THE    ENTIRE    CASE    --    BUT    THE 

2 PORTION THAT    HE    CITED ME    TO WAS A PORTION OF A CONCURRING 

3 AND DISSENTING OPINION BY JUSTICE    BIRD THAT AMOdNTED TO A 

4 DISSENT. 

5 THE COURT" WELL, LET’S THROW THAT OUT. I AM NOT 

6 CONCERNED WITH BIRD, PARTICULARLY IF IT IS A CONCURRING 

7 OPINION. 

B MR. WAPNER" WELL, IT WAS CONCURRING AND A DISSENTING 

9 OPINION BUT THE PORTION HE CITED ME TO WAS THE DISSENTING 

10 PORTION OF THE OPINION. 

11 THE COURT" THEN WE DON’T WANT THAT, DO WE? 

12 MR. WAPNER" SO IF THEY ARE CITING THAT TO ME AS THE 

13 LAW~ I DON’T THINK IT IS. 

14 THE COURT¯ IT W~LL TAKE A LONG TIME ~FORE THAT POISON 

15 WEA~S O~T OF OL~R JUDIC!AL SYSTEM. 

16 ~~- CHIRR" THIS IS                                     ~EIX~ Ci-=~-~, FOR THE PROPOSITION 

17 THAT T~Y ALL PAVE TO ~,GR~= TO WHA-EVER STANDARDS -- 

IB THE COURT" DISSENTING OPIN]0NS ARE NEVER AUTHOR]TY. 

19 MR. WAPNER" IT IS A CONCURRING AND DISSENTING. 

~ THE COURT" THEN IT [S NEVER AUTHORITY. THE LEAD OPINION 

21 IS T,H~ THIN<] T~&T COUNTS. 

22 MR. WAPNER" WELL, IT WAS ALSO THE PORTION OF THE OPINION 

23 THAT ~AS THE DISSENTING PORTION OF THE OPINION. 

¯ -=’ RE~IS~ IF I DIDN’T SPEAK A 

25 WORD O= =RL~SE =OR dL~S-ICE BiR], W~0 I THINK ~’OUR HONOR, DID 

27 THE CO;JR-" S~E CERTA[NL" D[~. 

28 ~R. C~IER" ALL THE dURORS ~zVE TO AGREE BEFORE -- THAT 
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~ I THE DEFENDANT DID OR DID NOT -- OR DID COMMIT THIS ALLEGED 

2 FACTOR IN AGGRAVATION BEFORE THEY CAN CONSIDER THAT AS AN 

3 AGGRAVATING FACTOR. 

4 I~R. WAPNER: WHAT IS THE AUTHORITY FOR THAT? 

5 MR. CHIER: OTHERWISE WE HAVE CHAOS. I DON’T THINK -- 

6 I MEAN, THE AUTHORITY IS LOGIC 1A. 

7 YOU HAVE CHAOS IF THEY ARE ALL IN ROUTE STEP. (SIC) 

I0 

11 

13 

15 

17 

19 

21 

22 
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2 t I THE    COURT: DO    YOU    AGREE    THAT    THEY    MUST ALL    UNANIMOUSLY 

2 AGREE    THAT    THE    AGGRAVATING    CIRCUMSTANCES    SUBSTANTIALLY 

8 OUTWEIGH THE    MITIGATING    CIRCUMSTANCES? IS THAT RIGHT? 

4 MR. WAPNER: RIGHT. 

5 THE COURT: THAT    IS ALL THEY HAVE TO UNANIMOUSLY AGREE 

6 ON? 

7 MR. WAPNER: BUT I DON’T THINK THEY HAVE TO UNANIMOUSLY 

B AGREE OVER WHICH ARE AGGRAVATING OR WHICH ARE MITIGATING. 

9 THE COURT: NO. EACH IN THEIR OWN MIND, MAKES UP WHAT 

10 IS AGGRAVATING AND WHAT IS MITIGATING. 

11 IF ONE JUROR REACHES A CONCLUSION THAT THE 

12 AGGRAVATING OUTWEIGHS THE MITIGATING AND IT MAY NOT BE THE 

13 SAME AS THE CONCLUSION REACHED BY ANOTHER JUROR. 

14 THE ULTIMATE TH/NG IS, HAVE THEY UNANIMOUSLY 

15 AGREED THAT THE AGGRAVAT!NG CIRCUMSTANCES OUTWEIGH THE 

16 MITIGA-iNG CIRCUMSTANCES? 

17 ALL RIGHT, NOW, LET ME SEE -- 

IB MR. BARENS: YOUR HONOR MADE REFERENCE TO ALL OF THE 

19 FIRST PAGE OF THE DEFENDANT’S AND ON THE SECOND PAGE YOUR 

20 HONOR, WE HAD -- 

21 THE COURT:    EVIDENCE OF ASSOCIATION ~LONE DOES NOT PROVE 

22 MEMBERSHIP !N A CONSPIRACY? 

28 MR. BARENS: YOUR HONOR -- 

24 TUE COURT" LET ME ~ "~ ,, >mE WMAT THee WOULD BE FROM. 613, 

25 HUH? 

26 E~;3E\CE T-~- ~ P~SOX ~S IN THE COMPANY ~F OR 

27 ASSOCIATED ~IT~ ONE OR MDRE OF THE PERSONS ALLEGED OR =ROVED 

21~ TO HAVE BEEN MEMBERS OF A CONSPIRACY IS NOT IN ITSELF, 



15212 

I SUFF|CIENT TO PROVE SUCH PERSON WAS A MEMBER OF AN ALLEGED 

2 CONSPIRACY. 

3 WITH REFERENCE TO THIS CASE, WHAT DOES THAT MEAN? 

4 THAT THE DEFENDANT WAS MERELY IN THE COMPANY OF THOSE WHO 

5 PERPETRATED THE ALLEGED OFFENSE? I DON’T UNDERSTAND THAT. 

6 HOW IS THAT REFERENCED TO THIS PARTICULAR CASE? 

7 MR. WAPNER: THEY WANT TO ARGUE THAT IF HE WAS AT THE 

8 HOTEL OR THE APARTMENT BUILDING OR THE TRUCK RENTAL PLACE -- 

9 THE COURT" THOSE ARE CIRCUMSTANCES TO BE TAKEN INTO 

10 CONSIDERATION. 

11 MR. WA~NER: WELL, I AGREE. BUT I ASSUME THAT THAT 

12 IS THE POIN"T OF IT ALL. 

13 MR. BA,qENS: THE INSTRUCTION IS REQUESTED AND THE MATTER 

!4 IS SUBM]~ TED. 

15 MR. WA-~NER: IT SEEMS TO ME TO BE TOTALLY OUT OF CONTEXT. 

16 IT IS A ~ART OF A WHOLE GROUP OF INSTRUCTIONS, CONSPIRACY 

~7 INSTRUCTIONS FOR WHEN THERE IS A CONSPIRACY CHARGED AND THERE 

18 IS NO CONSPIRACY CHARGED. 

19 THE COURT: IT IS LIKE NOT PARTICIPATING, JUST MERE 

20 PRESENCE AT THE SCENE OF A CR~ME DOESN’T MEAN THAT THEY ARE 

21 GUILTY OF Th=_ CRIME? 

22 MR. WA~NER: RIGHT. 

23 THE COZJRT: HAVE YOU ANY OBJECTION TO IT? 

24 

27 
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I MR.    WAPNER" I    GUESS    IT    IS HARMLESS BASICALLY. 

2 THE    COURT" ALL    RIGHT, THEN THERE IS NO HARM IN GIVING 

8 :T, IS IT? 

4 MR. WAPNER" OKAY. 

5 THE COURT" MAKE A NOTE TO GIVE IT, 833 

B NEXT WE HAVE 884.]. THAT COMPLETES IT. 

7 ~OW THE SPECIAL INSTRUCTIONS. 

8 MR. BARENS" YOJR HONOR~ WE ARE GOING TO RESERVE TO 

9 ~U~MIT ~,c YOUR H~NOR POSSIBLY A COUPLE OF A~uITIONAL SPECIAL 

10 NSTRUCTIONS TOX~,R OW, SIR. 

11 THE COURT TX.Z.T IS ALL RIGHT. 

12 ~3~ SP£CIAL [NSTRUCTIO~ NU~’SER ~, HAVE YOU 

~, THAT, FRED? 

14 M~. WAPNE~" YES. 

~S~ TRYING TO MAKE A NOTE. 

, .... 

17 WAS A C,2#=jS D~IC-I ’ NLESS 

18 SOM~ PROOF 0r 

19 ASSAULT INDEPENDENT OF ANY ADMISSION ALLEGEDLY 

~ H.AD~ BY ~. HU’~T OLTSID~ OF TN~S TRIAL." 

21 WHAT KIND CF AX ADMISSION DID ~E M&KE OUTSIDE 

~ C= T~E TRIAL? IT W~S IN THE TRIAL THAT THE ADMISSION CAME 

. , ,Rc~X ANOTHER ~ITNESS; DIDN’T IT? 

25 :2~ 55 l 

27 IT ~LS A M~SLf AD~ISS:ON. 

" , ..... ~VE ~ M~. BAREN~" 



15214 

I GOT. 

2 THE COURT: DID YOU READ IT? 

8 MR. WAPNER:     I AM READING IT.    I THINK WE HAVE OTHER 

4 iNSTRUCTIONS, THERE IS ANOTHER INSTRUCTION THAT WE ARE 

S ALREADY GIVING, A CALJIC INSTRUCTION THAT SAYS THAT EACH 

6 ELEMENT OF THE OFFENSE MUST BE PROVED INDEPENDENT OF ANY 

7 ADMISSION OR CONFESSION AND I THINK THAT COVERS THE SITUATION. 

8 ALSO, THERE IS ANOIHER INSTRUCTION ON MOTIVE 

9 AND A CALJIC INSTRUCTION ON MOTIVE THAT iS CONTRARY, I THINK, 

10 TO THIS INSTRUCTION. 

11 THE COURT: WHAT iS THE SOURCE OF THE SPECIAL 

12 ]NSTRUCTION NUMBER 1, WHAT CITATION DO YOU HAVE FOR IT? 

13 MR. CHIER: THiS iS THE MOST RECENT MODIFICATION OF CAL~;]C 

14 THE CORPUS DEL!CTI INSTRUCTION.. YOUR HONOR. 

15 THE COURT: W.~iAT SECTION iS THAT? 

IB MR. CHIER: 2.72. 

17 THE COURT: WHAT DO WE NEED A SPECIAL INSTRUCTION FOR, 

18 IF IT IS COVERED BY 2.72? 

19 MR. CHIER: WE ARE ENTITLED TO A SPECIFIC INSTRUCTION. 

20 THE COURT: NO, YOU ARE NOT, NOT NECESSARILY. iF YOU 

21 HAVE ANOTHER INSTRUCTION, WHAT DO YOU NEED IT FOR? 

~ MR. CHIER: SEARS AND GRENADOS -- 

L~3 
THE COURT: WE HAVE 2.72, WE ARE GIVING THAT? 

MR.    WAPNER: YES. 

M~.    CHIER: SEARS ~ND GRE~A~OS SAYS WE ARE ENTITLED 

TO THE SzECI=IC INTENT iNSTRUCTIOn. 

THE COURT: I    AM NOT GOING TO GIVE    IT. 

MR.    CHIER: OKAY. I    AM ABIDING BY YOUR HONOR’S DECISION 
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I BUT I AM NOT AGREEING WITH YOUR HONOR. 

2 THE COURT" 1 DON’T UNDERSTAND. THIS SPECIAL INSTRUCTION 

3 SAYS "IN THIS CASE THE DEFENDANT HAS FAILED TO-- ’ 

4 MR. CHIER" THE INSTRUCTION WE WANTED THE COURT TO 

5 GIVE IF THE DEFENDANT -- THIS IS THE INSTRUCTION WE WANTED 

6 THE COURT TO GIVE AND THE COURT SAID IT WOULD NOT GIVE IT, 

7 IN THE EVENT HE FA.ILED TO TESTIFY. 

8 THE COURT" S H~.~ IT. HOW CAN I GIVE AN INSTRUCTION 

9 OF THAT KIND WHERE IT SAYS THAT HE HAS TESTIFIED, HOW CAN 

10 I? 

11 MR. CHIER" I DIDN’T ASK YOU TO GIVE IT. 

12 THE COURT" THAT IS WHAT YOU ARE GIVING IT TO ME FOR 

18 AS A REQUESTED !NSTRUCTION. 

14 MR. CHIER" I THI~K THERE SHOULD BE AN INSTRUCTION 

15 IN THE RECORD THAT -- 

!6 THE COL;~.T" ~, ~ 

17 MR. BARE’,S" LET ,vE T.~,Y TO MAKE SURE I KNOW WHERE WE 

~= ,~H~ DE~Et~SE iS rONTE;~DING -- 18 ARE. I THINK W,,~, 

19 THE r , ~ - - " .-OuR~     I DON’T WANT ANY TRICKY LITTLE BUSINESSES, 

20 YOU KNOW, FOR THE PUR~OS~ OF ~,,,KING A RECORD. WHAT IS IT 

21 YOU " = ~ ^ ~ " ~.R~ SAYING I SHOULD DO ~T ~ HAVEN’T DON=~ 

22 MR. ~ARE,~S" SIR, I AM .NDT TRYING TO DO ANYTHING TR.~KY 

23 
HERE. 

24 
THE ...... AL’ G~T G’~ A~E . C~,~’~., ~_ R I : .AD LET ME KNOW’ WHAT 

26 
MR. =’"-",~~-,~_    _          ~,    .,r’"’, ,:- <~^ ,_.~_.~ ABOUT WH~T I A~ DOlk,~ 

27 
TO GET    TRICKY    IN THIS AREA. 

THE COURT" WE H..~ ~,ISCLSSED THE POSSIBILITY OF THE 
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I DEFENDANT TAKING THE STAND, HADN’T WE? 

2 MR. BARENS: YES, SIR. 

3 THE COURT" AT THAT TIME, I INDICATED TO YOU THAT INSTRUC- 

4 TION 2.62 MIGHT BE INDICATED. 

5 MR. BARENS: YES, SIR. 

6 

7 

8 

9 

I0 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

24 

2.= 

27 
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i THE COURT: WHERE HE ONLY TESTIFIED AS TO SWARTOUT 

2 AND TESTIFIED AS TO THE COKER MATTERS. 

3 MR. BARENS: YES, SIR. 

4 THE COURT: HE WASN’T GOING TO TESTIFY TO ANYTHING WITH 

5 RESPECT TO ESLAMINIA. 

B MR. BARENS:    YES, SIR. 

? THE COURT: ALL RIGHT, AND THEN WE HAD A LONG DISCUSSION 

B AND FINALLY COUNSEL SAID TO ME HE DIDN’T THINK THAT THAT 

9 INSTRUCTION SHOULD BE GIVEN, 2.62 AND THEN I SAID AT THAT 

10 TIME I WOULDN’T GIVE THE INSTRUCTION, IF YOU GO AHEAD AND 

11 TAKE THE STAND AND HAVE HIM TESTIFY ON THE TWO MATTERS ALONE 

12 AND NOT THE THIRD; IS THAT RIGHT? 

13 MR. BARENS: YES, SIR. 

14 THE COURT: HE ELECTED NOT TO TESTIFY AT ALL. 

15 MR. BARENS: YES, SIR. 

16 THE COURT: ALL RIGHT, NOW WHAT IS IT YOU WANT ME TO 

17 GIVE THAT INSTRUCTION FOR? 

18 MR. CHIER: THEN WE ASKED IF YOUR HONOR WOULD GIVE 

19 AN INSTRUCTION BASED UPON THE CASE LAW THAT WE THOUGHT WAS 

20 APPLICABLE IN THIS CASE. 

21 THE COURT: YOU WANT TO HAVE HIM TAKE THE STAND, IS 

22 THAT WHAT YOU WAisT HIM TO DO? 

28 MR. CHIER: IF YOUR HONOR WOULD GIVE THIS INSTRUCTION, 

24 YE S. 

25 THE COL~RT: I ~I_L N~T G~TVE THAT INSTRUCTION BECAUSE 

26 IT iS NCT AP~L]C-’3LE. 

27 MR.    CI~IER: l    THINK THE RECORD SHOLLD CONTAIN THIS 

28 INSTRUCTION THAT WE REQUESTED,    YOUR HONOR. 
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1 THE COURT:     I AM NOT GOING TO MAKE IT PART OF THE RECORD 

2 BECAUSE IT IS INAPPLICABLE. 

3 l TOLD YOU PRECISELY WHAT IT IS THAT I WILL 

4 DO.     IF HE WANTED TO TESTIFY AS TO THE COKER AND SWARTOUT 

5 MATTERS, HE IS ENTITLED TO DO THAT. 

6 MR. CHIER: YOUR HONOR, THERE IS A DIFFERENCE BETWEEN -- 

7 THE COURT: I SAID I WILL NOT GIVE 2.62. 

8 MR. CH]ER: THERE IS A D]FFERENCE BETWEEN GIVING THE 

9 INSTRUCTION AND MAKING IT PART OF THE RECORD. 

I0 THE COURT: THAT IS MAYBE PART OF YOUR TRICKY WAYS 

II OF TRYING TC GET A REVERSAL IN THIS CASE AND I AM NOT GOING 

12 TO STAND FO~ !T. COME ON, LET’S GET ON. 

13 MR. BARENS: YOUR HONOR -- 

I~ MR. WAPNER Y~_,~R HO~OR, ON ]’HIS POINT 

15 THE COURT: WHY DO YOU PUT IN THIS SPECIAL INSTRUCTION~ 

16 HOW CAN I GI~E T~]S INSTRUCTION NOW? 

17 MR. CH~£R" #’OUR HONOR, I AM NOT ASKING THAT YOU GIVE 

IB IT. 

19 THE COLRT: THAT IS WHAT YOU ARE ASKING. YOU CAN LOOK 

20 AT IT, IT SAYS CATEGORICALLY "COURT SPECIAL INSTRUCTION 

21 NUMBER 2 ." 

22 MR. CH!rR: IF YOU WILL PLEASE LISTEN TO ME, I WILL 

28 EXPLAIN TO ~OU. 

24 I AM SAYING THAT IF THE DEFENDANT WISHED TO 

25 TES,IF~ i~ v~. W]L, GIV~ THIS INSTRUCTION, WHICH WE( 

~ DISCUSSED    -- 

27 T~E    CC_RT: I    NEVER    SAW THE    INSTRUCTION. YOU NEVER 

2B GAVE    IT TO ~E. 
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I MR. CHIER" I AM SUBMITTING IT NOW, YOUR HONOR. 

2 THE COURT" NOT AT THIS STAGE. HE HAS RESTED AND 

8 THAT ]S THE END OF IT. IT IS ACADEMIC. 

4 MR. CHIER" I DID NOT HAVE THE OPPORTUNITY TO SUBMIT 

5 THIS BEFORE NOW. 

B THE COURT" IT WAS NEVER SUBMITTED TO ME BEFORE YOU 

7 MADE UP YOUR MIND TO REST. 

B ALL RIGHT, THAT IS SPECIAL INSTRUCTION NUMBER 

10 MR. WAPNER" YOUR HONOR, WHILE WE ARE ON THIS SUBJECT 

11 AND WE ARE ON THE RECORD, THE COURT DURING THE GUILT PHASE 

12 TOOK A WAIVER FROM THE DEFE:~DANT, A PERSONAL WAIVER FROM 

13 THE DEFENDANT ON HIS RIGHT TO TESTIFY, INDICATING THAT HE 

14 HAD A RIGHT, IF HE SO DESIRED, TO TESTIFY AND WAS IT HIS 

15 ELECTION NOT TO? 

18 AND ] WC’NDER IF THAT SAME WAIVER MIGHT BE 

17 APPROPRIATE IN THE PENALTY PmASE OF THE PROCEEDINGS. 

18 
THE COURT" WELL, IT WAS A WAIVER TO TESTIFY, HE WAIVES 

19 
EVERY RIGHT TO TESTIFY AND UNLESS -- UNLESS HE CHANGES HIS 

MIND. 

MR. WAPNER" I    AM NOT    SURE. 

~-~ 
THE COURT" YOU MEAN YOU WANT TO HAVE ANOTHER PERSONAL 

WAIVER? 

24 
MR.    WAPNER"        I    AM U’JST TH~NKING -- 

THE COURT" I    DON’T T~!~,K    IT    IS NECESSARY. 

MR. BARENS" NL!~.BER 3~ vCJR HONOR -- 

THE COURT" YES? 

MR. BARENS" MAY WE HAVE NUMBER 3, SIR? 

29 THE COURT" HAVEN’T WE GOT THAT GENERAL INSTRUCTION? 

26 
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I MR. WAPNER" IT     IS     INCLUDED IN    THE    GENERAL    INSTRUCTIONS 

2 ALSO. 

3 THE COURT" IT IS $.41 THAT HAS ALL OF THIS, DOESN’T 

4 IT? 

5 MR. BARENS" YOUR HONOR, IF I MIGHT JUST ADDRESS IT. 

B YOUR HONOR IN SUBMITTING THIS MATTEER TO THE COURT, 

7 THE DEFENSE POSITION IS THAT THE DEFENSE IS ENTITLED TO A 

8 THEORY OF THE DEFENSE -- A SPECIAL INSTRUCTION AS TO THE THEORY 

9 OF THE DEFENSE IN THE P~NALTY PHASE, WHICH IS SUMMARIZED IN 

~.0 SPECIAL INSTRUCTION NUMBER 3, WHICH IT IS THE DEFENSE 

~l REQUEST BE GIVEN AS A SEPARATE INSTRUCTION. 

~2 THE COURT" ALL RIGHT. ,~OW 2A IS THE AGE AT THE TIME 

13 OF THE ALLEGED OFFENSE.    THAT IS CONTAINED IN ~.841 AND AS 

14 FOLLOWS, SUBDIVISION I, THE AGE OF THE DEFEND.~NT AT THE TIME 

~ _ S:~,~Y AND LACK 
~5 OF THE CRIME, HIS CHARACTFR, BACKGROUND, H! 

IB OF PRIOR CRIMINAL RECORD. 

17 THAT IS CON-AINED IN C, PRESE\CE OR ABSENCE OF 

i8 AN~ PRIOR FELONY CONVICTIOn. THE ONLY T~ING I DON’T SEE IN 

19 8~41 IS HIS CHARACTER AND BACKGROUSID AND HISTORY. 

20 MR. WAPNER" LOOK AT K. 

21 THE COURT"    WHAT? 

22 MR. WAPNER" ANv. , OT~:R~.._ CIRCUMSTANC=_S WHICH EXTENUATES 

23 THE GRAVITY OF THE CRIM=-. 

24 THE COURT" Y=_S. ~ THEY WAIST - IE _~P=~FIC REFERENCE 

2’~ TO HIS ~"~R~.CTER, BACK~.-~O,~",D AND                         ..~.~S 0~.~      .     AS M.~ TER OF 

27 ~.ON~IDERING THE FACTORc_, C ~ ,,~T~R,      _P*;    "~ ’\D ANF~ HISTORY -- 

28 IT    IS    EXPRESSLY MENTIO~,--D. 
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(i--             I                          I DON’T KNOW WHY THEY DIDN’T -- THE BAJI COMMITTEE 

2 DIDN’T INCLUDE THAT ONE. ALL RIGHT. ] WILL INCLUDE THE 

3 FOLLOWING LANGUAGE" 

4 "HIS BACKGROUND, INCLUDING BUT NOT 

5 LIMITED TO HIS CHARACTER, BACKGROUND, HISTORY AND 

8 LACK OF PRIOR CRIMINAL RECORD." 

7 WELL, THAT IS ALREADY AN INSTRUCTION. IT IS 

8 INCLUDING HIS CHARACTER AND BACKGROUND AND HISTORY. 

9 MR. BARENS" WHAT ABOUT NUMBER 1 OF THIS INSTRUCTION, 

10 SIR? 

!: THE C0biRT" THAT FACTOR TO BE CONSIDERED? 

~’~ ME. BARENS" THE POTENTIAL -- 

13 THE COURT" THE LAW DOESN’T SAY SO, DOES IT? 

14 MR. BARENS" S!R, WE ARE ASKING FOR Ti4AT SPECIAL 

15 INSTRUCTIOX BASED ON THe_ DEFENSE T~ORY OF THE CASE, AS WE 

~:" T~E_ COURT"    WELL, ~’HAT AL~THO~ITY IS THERE THAT THIS 

18 SHOULD BE A FACTOR TO BE CONSIDERED? 

!9 MR. C~]ER" 8.L~!. 

~" THE CCURT" W~AT DO WE NEED THAT FOR? 

2" M.~. B.-’.RENS" WE ARE TRYING TO ARTICULATE THE DEFENSE 

22 THEORY, ME_.A~’,,!NG S.8.q-~.. S’~’~_    K. 

6E F 23 

2,~ 
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I MR. WAPNER" WHAT DOES HIS POTENTIAL FOR REHABILITATION 

2 HAVE TO DO WITH A CASE THAT INVOLVES THE SENTENCE OF EITHER 

3 LIFE WITHOUT POSSIBILITY OF PAROLE OR DEATH? 

4 MR. CHIER" WELL, IF YOU ARE GOING TO SAVE HIS LIFE -- 

5 THE COURT" IS THERE ANY CASE THAT YOU HAVE WHICH SAYS 

B THAT THIS INSTRUCTION MUST BE GIVEN IN THE PENALTY PHASE? 

7 MR. CHIER" I CAN’T RECALL ONE AT THIS TIME, YOUR HONOR. 

8 THE COURT" WELL THEN, YOU HAVE NOT GOT ANY, THEN. 

g MR. CH]ER" I HAVE NOT HAD TIME TO DO ANYTHING, YOUR 

10 HONOR, AND -- 

11 THE COURT" WELL, I TELL YOU THAT YOU COULD HAVE MAD 

12 A LOT MORE TIME IF YOU HAD NOT MADE THE MOTION THAT YOU DID 

13 ABOUT THE -- THE TIME THAT YOU SPENT MAKING THE MOTION TO 

14 CONTINUE !N TH!S PARTICULAR MATTER, SO THAT YOU COULD HAVE 

15 MORE TIME TO DO IT. 

16 IF YOU SPENT THE TiME DRAFTING THOSE INSTRUCTIONS 

17 INSTEAD OF DRAFTING THAT MOTION, YOU WOULD HAVE HAD PLENTY 

IB OF TIME. 

19 MR. CHIER" IT TOOK EIGHT MINUTES, JUDGE. 

20 THE COURT" I DON’T CARE. 

21 MR. BARENS" J~ST SO I UNDERSTAND IT NOW -- BECAUSE 

22 THE MATTER IS SUBMITTED TO THE COURT, YOUR HONOR IS DISPOSED 

23 ON SPECIAL INSTRUCTION 3, AS SUBMITTED, TO GIVE SOLELY THE 

24 REFERENCE TO SECTION 2B BY WAY OF SAYING -- 

25 TIlE COURT" 2~ ALREADY ~AS BEEN GIVEN. 

~ MR. BAREN~" ~OUR HONOr, T-E D~FENSE HAS A PARTICULAR 

27 CONTEXTUAL SETTING    IN MIND FOR THE    INSTRUCTION WHICH    IS 

L~B IMPORTANT    TO THE DEFENSE AS THE LANGUAGE,    PER SE. HOWE~ER -- 
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] THE COURT: WHAT IS IT YOU WANT ME TO PUT IN? I TOLD 

2 YOU THAT I WOULD SAY THAT YOU MAY CONSIDER AS MITIGATING 

8 CIRCUMSTANCES THE DEFENDANT’S CHARACTER, BACKGROUND, HISTORY 

4 AND LACK OF PRIOR CRIMINAL REC©RD. THAT LACK OF PRIOR 

5 CRIMINAL RECORD HAS ALREADY BEEN GIVEN IN THE INSTRUCTION 

B AND -- 

7 MR. BARENS:    I SEE, SIR. 

8 THE COURT: ALL RIGHT. 

9 MR. CHIER: MEANING YOU UNDERSTAND? 

I0 MR. BARENS: YES.    YOUR HONOR, NUMBER 4, BEFORE I 

11 COMMENT, SIR, I WOULD LIKE TO ADVISE THE COURT THAT -- ARE 

12 YOU LOOKING AT NUMBER 4, SIR? 

13 THE COURT: NO. ] JUST WANTED TO MAKE THE CHANGES. 

14 4? 

15 MR. BARENS: YES, SiR. NUMBER 4, THE SECOND SENTENCE 

16 0= T~&T IS WITHDRAWN BY THE D~FENSE. 

17 MR. CH]ER: WAIT A MINUTE. WHAT? IT IS NOT 4. !T 

18 IS 5. 

19 MR. BARENS: I AM SORRY. ! AM A NUMBER AHEAD OF MYSELF. 

20 SIR, MY COMMENT IS FOR NUMBER 5. NUMBER 4 IS 

21 S~B~ITTED. 

22 THE COURT: WHAT IS THE AUTHORITY THERE FOR THAT 

23 INSTRUCTION? 

24 MR. CHIER: 1 THINK IT IS TFE LAW, JUDGe. 

25 THE COURT: ~H~T AUTHOR[T~ HAVE ~OU GOT FOR IT? 

26 MR. CHIER: T DO’g’T HA\’E ~\Y ALT~C’RITY. 

27 THE COURT: T~A, WILL B~ REFUSED. 

28 MR. BARENS: S!R, AS TO NJMBER 5, THE DEFENSE IS 
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I WITHDRAWING THE SENTENCE OF NUMBER 5 AND REQUESTS ONLY THE 

2 FIRST SENTENCE. 

3 THE COURT: WHAT YOU ARE ASKING TO BE DELETED IS, "ANY 

4 AGGRAVATING CIRCUMSTANCES MAY OUTWEIGH ALL OF THE MITIGATING 

5 CIRCUMSTANCES,~’ IS THAT IT? 

6 MR. BARENS: YES. WE ARE ASKING FOR SOLELY THE FIRST 

7 SENTENCE. 

8 

9 

I0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 
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27 I THE COURT" ] DON’T UNDERSTAND IT. WHAT IS THE PURPOSE 

2 OF THAT PARTICULAR INSTRUCTION? 

3 MR. BAF, ENS     BECAUSE IT IS MY CA,~GORICAL UNDERSTANDING 

4 OF THE LAW, SIR, THAT A SINGLE MITIGATING CIRCUMSTANCE, A 

5 JUROR MAX CONSIDER TO OUTWEIGH ALL OF THE AGGRAVATING 

B FACTORS, EVEN THOL~GH THEY MIGHT NOT NUMERICALLY BE IN GREATER 

7 NUMBER. 

B THE COLRT" WHAT IS THE AUTHORITY FOR THAT? 

9 MR. BARONS" SIR, I AM POSITIVE THAT IS THE EXISTENT 

10 q .... _ . _ ,--,:E CF ~,- _AW, SIR 

11 [- IS NOT AN ARITHMETIC STANDARD FOR THE JURY. 

12 MR. ~,A--NER" I DON’T KN0V,~. I WISH I COULD SEE CASES 

13 THAT SAY THA- bu TO GIVE THAT INSTRUCTION, ALONG WITH 8.84.2 

14 IS GOiN& TO 5E VERY CONFUSING TO THE JURY. 

15 T~E CO,:.T" ALL RIGHT IT SAYS THAT "WEIGHING THE 

~6 AGGR.L". ’-=:\C- .z,.£ ~,:T!GATING CIRC~STANCES DOES NOT MEAN A MERE 

17 ...... Mz~m-,iC~ ~.X~ OX EAC~I SIDE OF AN IMAGINARY SCALE OR 

18 THE ARBI,RAR: ASSIGNMENT OF WEIGHTS TO ANY OF THEM. YOU ARE 

I~ FREF TO ASS!G\Wn~’ "~EVER MORAL OR SYMPATHETIC VALUE YOU DEEM 

20 A~pRO,~R].~TE T" GIVE TO EACH OF ALL OF THE VARIOUS FACTORS 

21 ~.2L" ARE -O C0’.,Si:..’ER IN WEIC-HING THE VARIOUS CIRCUMSTANCES, 

22 ~,~.~ S[M~_Y DE-E.~’INE UNDER T~E RELEVANT EVIDENCE WHICH 

23 p-, ,-r r-NA~_,’~ ~S uLSTIFtED AND Tr~EN BY CONSIDERING THE TOTALITY 

2,~ £’= T~-_- c ~C,."-’_~TA\SES WITh -WE ~’ALITY OF -’-’ ~ "" :.~. ,H~. MITIGATING 

25 ~-~~_-,. .... "~’-"~-~E -- ~,_ ~R~=~" ...., _,,                                                ~,..~-~-’-"~"r=,~ OF       :"="T~ EACH OF YO’J 

26 
~’.S- -==- :E~.S.LZE: T~.z- Tr-= AS-S~R:,ATING E;~DE:,CE, CiRCUMS-ANCES 

2." IS O~ A.~.E St? _~jBS-ANTIAL IN CO.~r~ARiSON WITH THE MITIGATING 

28 C[RC~ST-’~,CES T~-’- IT WAR~ANTS DEATH INSTEAD OF LIFE WITHOUT 
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1 PAROLE." 

2 "IN THIS CASE, IF YOU CANNOT AGREE UPON THE PENALTY 

3 INFLICTED ON" -- WE DON’T NEED THAT ONE, DO WE?    THAT WILL 

4 HAVE TO COME OUT. WE DON’T NEED THAT. 

5 I SEE NOTHING IN THAT INSTRUCTION OR ANYTHING 

B IN THE LAW WHICH JUSTIFIES ANY MITIGATING CIRCUMSTANCE, EVEN 

7 ONE, THAT HE HAS BEEN A GOOD SON AND HE LOVED DOGS OR SOMETHING 

8 LIKE THAT, THAT WOULD OUTWEIGH ALL OF THE AGGRAVATING FACTORS. 

9 MR. BARENS: A JUROR IN THEIR OWN MIND COULD IN THEIR 

i0 W~IGHING IT. 

11 THE COURT: IT DOESN’T SAY THAT. 

12 , MR. CHIER: THAT IS HOW IT WORKS. 

!3 MR. BARENS: I BELIEVE THAT IS CLEARLY WHAT THE 

14 LEGISLATURE ~NTENDED, SiR. 

15 IF I, AS AN INDIVIDUAL JUROR -- JUST HEAR ME ON 

16 T~IS~ SIR. 

17 THE COURT: GO AHEAD. 

18 MR. BARENS: IF I, AS AN INDIVIDUAL JUROR, CONSIDER 

19 ONE FACTOR ABOUT THAT DEFENDANT SO WORTHWHILE SO AS TO SPARE 

~ HIS LIFE BASED ON THAT SINGLE FACTOR, I MAY DO SO IRRESPECTIVE 

21 OF THE FACT THAT THERE MIGHT BE 50 AGGRAVATING FACTORS. 

~ THE COURT: WELL, IT IS A QUESTION OF WEIGHING. IF 

23 YOU TAKE ONE MITIGATING FACTOR, ASSUME IT IS A VALID ONE, 

24 AGAINST A HUNDRED AGGRAVATING CIRCUMSTANCES WHICH OUTWEIGH 

~ IT, YOLI MEAN THAT THEY MUST NOT CONSIDER DEATH OR THEY 

~ MUS- FiND FC~ THE MiTIG~TING CI~CUMS~:NCES? 

27 MR. C~ER: RIGHT. 

~B MR. BARENS: AN INDIVIDUAL JUROR COULD, YES, SIR. 
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I THE COURT" WHERE IS THERE ANY AUTHORITY ON THAT? 

2 I    WILL GIVE     IT    IF    YOU SHOW ME    AUTHORITY    THAT    SAYS 

8 SO. 

4 MR. BARENS" THE WAY WE GET TO THAT, IF YOU WERE TO 

5 LOOK AT CALJIC 17.40. 

6 THE COURT" 17 -- 

7 MR. BARENS" .40. 

8 THE COURT" 17? 

9 MR. BARENS" .40, SIR. 

10 MR. CHIER" THE LANGUAGE IN THIS SECTION WAS CHANGED 

11 FROM "SHALL" TO "MAY" AND THAT WAS THE LEGISLATIVE INTENT. 

12 MR. BARENS" I SUBMIT -- 

18 MR. WAPNER" WHAT DOES THAT SAY? IT IS NOTHING -- 

14 MR. BARENS" WHAT I AM SUBMITTING HERE, GENTLEMEN, IS 

15 THAT THAT LANGUAGE SHOWS THAT IT IS THE INDIVIDUAL 

IB RESPONSIBILIT# OF THE JUROR, ONCE AGAIN, TO BRING IN THEIR 

17 DETERMINATION AND NOT A GROUP DECISION WHEN WE ARE TALKING 

18 ABOUT MITIGATING. 

19 THE COURT" THAT HAS NOTHING TO DO WITH MITIGATING OR 

20 AGGRAVATING CIRCUMSTANCES. 

21 MR. BARENS" IT TALKS ABOUT, I BELIEVE, THE SUGGESTION 

22 THERE SIR IS THAT IT IS THE INDIVIDUAL RESPONSIBILITY OF A 

~ JUROR TO COME IN WITH THEIR INDIVIDUAL VERDICT. 

24 MR. CHIER"    MR. BARENS, THE SECTION USED TO READ "SHALL" 

~= " T~E I~TENT 25 A~,D IT WAS C~ANGED AS A RESULT OF A CAv~ TO "MAY, 

~ BEING T~AT --= dURY CONSi~= - 
~ _ J~R ANYThiNG AN2 ~SS!GN TO ~T W~ATEVER 

27 WEIGHT THE#" DEEMED WAS MOST APPROPRIATE. 

L~B MR. BARENS" YOU SEE, YOUR HONOR, I THOUGHT THAT IS 
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I WHAT THIS IS REALLY ABOUT. 

2 THE COURT: 17.40 HASN’T BEEN MODIFIED. THERE IS NOTHING 

3 IN THE POCKET PART. 

4 WHERE IS THERE ANYTHING IN HERE ~HICH EVEN 

5 REMOTELY SUGGESTS WHAT YOU ARE SAYING? 

B MR. BARENS: I BELIEVE IT SAYS THAT BOTH THE PEOPLE 

7 AND THE DEFENDAHT ARE ENTITLED TO THE INDIVIDUAL OPINION OF 

B EACH JUROR. 

9 THE COURT: THAT !S TRUE. 

27A F 

12 

2? 
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I MR. BARENS: MY LOGIC IN THAT, SIR, IS THAT SINCE EACH 

2 JUROR MUST DO THE WEIGHING TEST ON THEIR OWN, I DO NOT BELIEVE 

3 THE COURT COULD CONFIRM TO THE JURY THAT EACH JUROR COULD 

4 FIND -- HAS THE PROVINCE TO FIND OR THE OPTION OR THE 

5 DISCRETION OF THE INDIVIDUAL JUROR TO FIND THAT A SINGLE 

6 FACTOR IN MITIGATION IS SUFFICIENT TO OUTWEIGH ALL FACTORS 

7 IN AGGRAVATION, THOUGH THE FACTORS IN AGGRAVATION MAY BE 

B ARITHMETICALLY GREATLY SUPERIOR. 

9 I BELIEVE THAT WAS THE INTENT OF THE LEGISLATURE 

10 AND IS THE MORAL -- MORALLY APPROPRIATE STANDARD. 

11 MR. CHIER: ]T IS THE LEGAL STANDARD, ARTHUR. 

12 MR. BARENS: AND THE LEGAL STANDARD. 

13 MR. CHIER: NEVER MIND MORALITY. THAT IS THE LAW. 

14 MR. BARENS: THAT IS AN IMPORTANT POINT AND I BELIEVE, 

i5 YOUR HONOR, WAS THE WHOLE PRINCIPLE UPON WHICH THE PEOPLE 

16 OF THIS STATE CAME TO ACCEPT THe_ DEATH PENALTI. 

17 THE COURT: GIVE ME A SINGLE AUTHORITY WHICH HOLDS WHAT 

18 YOU WANT ME TO SAY TO THE JURY. 

19 YOU WANT ME TO SAY TO A JUROR THAT, FOR EXAMPLE, 

20 IF HE HAS BEEN GOOD TO HIS MOTHER, THAT OUTWEIGHS ALL OF THE 

21 AGGRAVATING CIRCUMSTANCES? 

22 MR. BARENS"    NO, I DIDN’T SAY THAT, YOUR HONOR. 

23 THE COURT:    YOU ARE SAYING THAT IT OUTWEIGHS ALL OF 

24 THE AGGRAVATING CIRCUMSTANCES IN THE CASE? 

25 MR.    BARENS: NO,     I    AM NOT    SAYING    IT DOES 0U~WEIGH THEM. 

26 
I    AM SAYING A JURC, R DDES HAVE ThE DISCRETION TO 

27 
FIND    IT DOES OUTWEIGH    IT AND THAT THEY CAN MAKE THAT FINDING 

28 
IN THEIR    INDIVIDUAL DISCRETION. 
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1 THE COURT:        THAT     IS    NOT    TRUE. 

2 THEY    HAVE    TO WEIGH ALL OF    THE MITIGATING 

3 CIRCUMSTANCES AGAINST    THE AGGRAVATING AND THEN COME TO A 

4 CONCLUSION. 

5 MR.    WAPNER: THAT    IS    RIGHT AND THIS INSTRUCTION THAT 

6 THEY ARE REQUESTING    IS    COMPLETELY CONTRARY TO THAT. 

7 THE COURT: THERE    IS    NO WEIGH]NG AT ALL. 

8 MR.    CHIER: WHAT    IS    THE WEIGHT THAT THESE THINGS HAVE? 

9 WHEN YOU WEIGH THEM UP,    WHAT    IS THE WEIGHT THAT    IS ASSIGNED 

10 TO THEM ? 

11 THE COURT: 1 CAN’T GIVE AN INSTRUCTION OF THAT KIND. 

12 I AM GOING TO REFUSE IT. 

18 MR. BARENS: THE MATTER IS SUBMITTED, YOUR HONOR. 

14 THANK YOU. 

15 THE COLRT:    NOW I THINK WE HAVE ENOUGH TIME, LET’S GO 

16 OVER EVERYT~.~\G THAT WE HAVE DECIDED. WE DECIDED WE WEREN’T 

17 GOING TO GIVE INSTRUCTION NUMBER 100; IS THAT RIGHT? 

IB 

19 

22 

~4 

~5 

~6 

27 
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I MR. WAPNER: CORRECT. 

2 MR. BARENS: JUST BEFORE WE -- I DON’T MEAN TO TAKE 

8 UP THE COURT’S TIME, BUT -- 

4 THE COURT"    WELL, THAT’S ALL RIGHT. TAKE IT UP.    THAT 

5 IS WHAT WE ARE HERE FOR. 

6 MR. BARENS: IT OCCURS TO ME, JUDGE, WHEN THE PEOPLE 

7 OF CALIFORNIA ACCEPTED THE DEATH PENALTY AS A REALITY AND 

8 THE LANGUAGE OF THESE PARTICULAR SECTIONS WERE DRAWN UP, 

9 THAT THE JURORS WERE CLEARLY GIVEN THE DISCRETION TO FIND 

10 A SINGLE MITIGATING FACTOR ABOUT A PERSON AS MAKING IT WORTH- 

11 WHILE ENOUGH TO SPARE THIS PERSON’S LIFE, EVEN THOUGH 

12 ARITHMETICALLY, THERE WERE MORE AGGRAVATING FACTORS. BUT 

13 THE JURY HAS THE DISCRETION TO BELIEVE THAT THE SINGLE, 

14 MIT!GATING FACTOR OUTWEIGHED THE ARITHMETICALLY SUPERIOR 

15 AGGRAVATING FACTORS. 

~6 THE C~RT: THAT IS NOT WHAT THEY SAID. 

17 MR. C~]ER: THEY ARE TO GIVE IT THEIR OWN WEIGHT. 

18 THE COURT: WHAT THIS SAYS ]S THAT ANY MITIGATING 

19 CIRCUMSTANCE PRESENTED TO YOU MAY OUTWEIGH ALL AGGRAVATING 

~ FACTORRS. 

21 MR. ~ARENS: THEN, COULD ] MODIFY IT AND SUBMIT 

22 IN THE LANGUAGE THAT I AM NOW INDICATING, THAT THE JURY 

23 HAS A DISCRETION TO FIND A SINGLE MITIGATING FACTOR OUTWEIGHS 

24 AN ARITH~ET!CALLY SUPERIOR NUMBER -- 

25 T~E COL~T: IT IS NOT ARITHMETIC. 

~ M~. BA~N~: ] KNOW THAT. T~AT IS WHAT I AM SAY~N&. 

27 T~E COURT: ONE MITIGATING AND FORTY AGGRAVATING DOESN’T 

L~B MEAN BECAUSE ONE IS LESS THAN FORTY, THEREFORE, THEY HAVE 
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I GOT TO -- 

2 MR. BARENS: THAT IS WHAT I WANT TO SAY, JUDGE, IS 

8 THAT A JUROR HAS THE DISCRETION TO FIND THAT A SINGLE 

4 MITIGATING FACTOR CAN OUTWEIGH A GREATER NUMBER OF AGGRAVATING 

5 FACTORS. THAT IS ALL I AM SAYING. 

B THE COURT: IS THAT YOUR IDEA OF THE LAW? 

7 MR. WAPNER: I DON’T KNOW WHETHER THAT IS THE LAW OR NOT. 

8 BUT IF THEY WANT TO HAVE THE INSTRUCTION THE WAY IT WAS 

9 ORIGINALLY WITH BOTH SENTENCES IN THERE, IT IS FINE WITH 

10 ME. 

11 MR. BARENS: NO. I DON’T BELIEVE THAT THAT IS THE 

12 LAW. 

13 MR. WAPNER: WHY NOT? 

14 MR. BARENS: BECAUSE -- 

15 THE COURT: AGGRAVATING CIRCUMSTANCES MUST SUBSTANTIALLY 

16 OUTWEIG~ MITIGATING? 

17 MR. WAPNER: BUT IF IT IS -- 

18 THE COURT: MITIGATING CIRCUMSTANCES DON’T HAVE TO 

19 SUBSTANTIALLY OUTWEIGH AGGRAVATING? 

20 MR. WAPNER: BUT WHAT HE IS TALKING ABOUT IS NUMBERS 

21 OF FACTORS, NOT T~E WEIGHT. 

22 IN OTHER WORDS, BY HIS LOGIC, IF THERE WAS 

~ ONE AGGRAVATING FACTOR AND FORTY MITIGATING, BUT THE 

24 AGGRAVATING FACTOR WAS SO SUBSTANTIAL AS TO OUTWEIGH BY 

25 ~RAL VALUE LSSIG~D BY A JURY -- 

~ THE CO~T" :~R EXA~LE, MITIG~-iNG CIRCUMSTANCES, 

27 THE DEVOTIO~ OF T~ DEFENDANT TO HIS FAMILY FOR EXAMPLE -- 

~8 ALL RIGHT? 
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I MR. BARENS: YES, YOUR HONOR. 

2 THE COURT: ALL RIGHT. THAT ONE FACTOR ALONE, AS YOU 

3 WANT ME TO INSTRUCT THE JURY, WOULD OUTWEIGH THE FACT THAT 

4 HE PARTICIPATED IN ANYTHING TO DO WITH A MURDER OF ESLAMiNIA, 

5 WHICH IS AGGRAVATING CIRCUMSTANCES? 

B MR. BARENS: THE DIFFERENCE WE HAVE JUDGE, IS SOLELY 

7 THAT YOU ARE SAY!NG WOULD AND I AM SAYING COULD, COULD OUT- 

8 WEIGH. 

9 THE COURT: IT WOULD BE INCREDIBLE THAT IT COULD. 

10 MR. BARENS: IT MAY BE INCREDIBLE, SIR, BUT THERE MAY 

11 BE -- 

12 THE COURT: SL, PPOSE I INSTRUCTED THE JURY THAT THEY 

13 HAVE THE RIGHT TO MAKE THAT DETERMINATION? 

14 MR. BARENS"    YES, SIR.    IN OTHER WORDS, SIR, LET’S 

15 SAY THAT ] FELT ALON~ -- JUST H~AR ME ON THIS, PLEASE, SIR. 

16 !F i FELT ALONE THAT THE FACT THAT -- LET’S 

!7 SAY THE DEFENDANT ~A3 A BRILLIANT MIND AND THAT THE FACT 

18 THAT HE ~AS EXTREMELY INTELLECTUAL MADE HIM WORTHWHILE ENOUGH 

19 TO SAVE FROM THE GAS CHAIR, IRRESPECTIVE OF THE FACT HE -- 

20 THE BAD ACTS HE COMMITTED IN SOCIETY, BUT I WANTED TO KEEP 

21 THAT INTELLIGENCE ALIVE BECAUSE PERHAPS I BELIEVED THAT 

22 IN A JAIL SETTING, HE COULD DO SOME WRITING AND HE COULD 

23 DO SOME TEACHING AND WORK IN A LIBRARY AND HE COULD BE OF 

24 SERVICE -- AS WE A~L KNC~ YOUR HCNOR, MANY GREAT AUTHORS 

25 ~b&VE WR]TTE~ FROv ~E-i~ ~ARS. 

26 THE~E ~±,= ===N I\TEL~ESTJAL PRODUCTS 0F GREAT 

27 VALUE IN OUR SOCiETy GENERAT5~ ~]ND BARS. AS A JUROR, 

28 I CAN CERTAINLY SAY T~AT PERSONALLY I WOULD BE VERY LIKELY 
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1 TO WANT TO KEEP THIS PERSON ALIVE, TO SEE IF SOCIETY COULD 

2 BENEFIT FROM THE POTENTIAL PRODUCT. 

3 THAT IS THE SOLE FACTOR IN MITIGATION WHICH 

4 CUOLD OUTWEIGH -- IF THEY TOLD ME THAT THE GUY DID FIVE 

5 MURDERS, I WOULD PROBABLY KEEP HIM ALIVE BECAUSE OF THE 

6 POTENTIAL VALUE TO SOCIETY WHERE THERE MIGHT BE NO VALUE 

7 IN JUST KILLING HIM. 

8 

9 

10 

11 

13 

15 

~6 

17 

18 

19 

25 

2? 



I THE COURT: HOW DO YOU MEAN? 

2 MR. BARENS: THE DEFENDANT -- 

3 THE COURT: HE MIGHT WRITE? 

4 MR. BARENS: I DON’T KNOW. 

5 THE COURT: CLASSIC BOOKS WHILE IN JAIL? 

B MR. BARENS: YES, SIR. IT HAS BEEN OUR EXPERIENCE 

7 iN SOCIETY THAT -- 

B THE COURT: WELL, UNLESS YOU SHOW ME ANAUTHORITY THAT 

9 SAYS I HAVE TO GIVE AN INSTRUCTION OF THAT KIND TO THE JURY, 

I0 ! WON’T GIVE IT THAT WAY.     I CAN’T. 

11 MR. BARENS:    I UNDERSTAND, YOUR HONOR. 

12 THE COURT:    IT RUNS CONTRARY TO THE WHOLE TENOR OF 

18 THE INSTRUCTIONS WHICH I AM GIVING TI~EM ABOUT WEIGHING THE 

14 MIT!GAT!NG AND AGGRAVATING INSTRUCTIONS. 

15 MR. CHIER: THAT IS WHAT THE INSTRUCTION SAYS IN THE 

16 BOTTOM LINE, YOUR HONOR. 

17 MR. BARENS: SO, MAY I -- IF I AM MLAKING AN ARGUMENT 

18 THAT THEY HAVE THE DISCRETION AS A CITIZEN IN THiS STATE 

19 TO WEIGH THAT ONE FACTOR ALONE, IRRESPECTIVE OF A MASS 

~ OF AGGRAVATING FACTORS -- 

21 MR. CH]ER: THAT IS WHAT HAPPENED. THEY ORIGINALLY 

22 USED TO SAY SHALL USE, TO REQUIRE THE JURY TO ACTUALLY COUNT 

~"3 THEM UP, WHICH GAVE IT AN ARBITRARY VALUE OF ONE PLUS ONE 

PLUS ONE EQUALED EIGHT, FOR EXAMPLE. 

25 AND ON THE DEFE~DANT’S BALANCE SIDE, THEN MAYBE 

L>~ IT WAS ONE O3 TW3. SO THERE WAS TWO TO EIGHT. THEREFORE, 

27 
ONE OUTWEIGHED THE OTHER AND THEREFORE, THEY WERE REQUIRED 

~8 
TO FIND IT. 
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I NOW, THEY CAN GIVE THESE FACTORS IN AGGRAVATION 

2 AND MITIGATION WHATEVER VALUE THEY WANT TO ASSIGN TO IT 

8 IN THEIR OWN, SOLE DISCRETION. 

4 IF THEY WANT TO GIVE "GOOD TO YOUR MOTHER" 

5 TEN AND THEY WANT TO GIVE "ESLAMINIA" ONE, THEN THEY CAN 

6 DO THAT. SO THAT IN THEIR MINDS AT THE END OF THE CASE, 

7 THEE WHEN THEY DELIBERATE THE FACTORS IN MITIGATION 

8 SUBSTANTIALLY OUTWEIGH THE FACTORRS IN AGGRAVATION -- BECAUSE 

9 THEY HAVE PLACED THE MOTHERLY LOVE HIGHER THAN -- 

10 THE COURT: ISN’T THAT COVERED BY THE INSTRUCTION? 

11 YOU ARE FREE TO ASSIGN WHATEVER MORAL OR SYMPATHETIC VALUE 

12 YOU DEE~ APPROPRIATE TO EACH OR ALL OF THE VARIOUS FACTORS 

18 YOU ARE PERMITTED TO CONSIDER?    IN WEIGHING THE VARIOUS 

14 CIRCUMSTANCES, YOU SIMPLY DETERMINE UNDER THE RELEVANT EVIDENCE, 

15 WHICH PENALTY IS JUSTIFIED AND APPROPRIATE, BUT CONSIDERING 

16 THE TOTALITY OF YOUR AGGRAVATING CIRCUMSTANCES WITH THE 

17 TOTALIT~ OF THE MITIGATING CIRCUMSTANCES. 

18 MR. BARENS: YOUR HONOR, WOULD YOUR HONOR -- 

19 THE COURT: THEY MAKE THAT DETERMINATION. 

2~) MR. BARENS: YOUR HONOR, WOULD YOUR HONOR PROHIBIT 

21 ME FROM MAKING AN ARGUMENT LIKE I JUST SPOKE TO THE COURT -- 

22 THE COURT: THERE IS NO SUCH LAW AS YOU ARE GIVING 

~ IT TO ME. 

24 MR. BARENS"    WHAT WOULD BE -- 

25 THZ CO~RT:    ] CAN’T TELL THE J~RY THAT THAT IS THE 

~ _AW O: -~E CASE BECAUSE THAT IS NOT THE LAW. 

27 MR. BARENS: YOUR HONOR, COULD I NOT ARGUE TO THE JURY 

28 THAT IF THEY FOUND -- THAT IF THEY COULD FIND A SINGLE FACTOR 
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1 ABOUT THE DEFENDANT WORTHWHILE ENOUGH TO KEEP HIM ALIVE -- 

2 THE COURT: ] DON’T WANT YOU TO PUT HIM IN THE CORNER 

3 AGAIN. 

4 MR. BARENS: I WITHDRAW THE QUESTION. I WITHDRAW THE 

5 QUESTION. 

6 THE COURT: ALL RIGHT. 

7 MR. WAPNER: YOU WON’T GET ANY OBJECTION FROM ME IF 

8 YOU MAKE THE ARGUMENT. 

9 THE COURT: PARDON ME? 

10 MR. WAPt~ER: MY POSITION ON THE ARGUMENT IS THAT HE 

11 IS FREE TO ARGUE ANYTHING.     YOU CAN ARGUE THINGS THAT THE 

12 COURT IS NOT GOING TO INSTRUCT ON, AS LONG AS YOU DON’T 

13 ARGUE THINGS THAT ARE CONTRARY TO THE LAW. 

14 BUT I THINK THAT THE INSTRUCTION THAT THE COURT 

15 IS GOING TO GIVE, 8.84.2 COVERS THIS REQUEST IN DEFENDANT’S 

16 SPECIAL NUMBER 3. 

17 MR. BARENS: ALL RIGHT. 

IB THE COURT: I DON’T THINK YOU WILL FIND ANY COURT WHICH 

19 SAYS THAT -- ANY AUTHORITY WHICH HOLDS WITH WHAT YOU WANT 

20 ME TO GIVE IN THE FORM OF AN INSTRUCTION, WHAT YOU ARE GOING 

21 TO ARGUE. ONE MITIGATING CIRCUMSTANCE CAN OUTWEIGH ALL 

THE AGGRAVATING CIRCUMSTANCES -- 

23 .~IR. CHIER: THAT IS WHAT IT SAYS. 

ThE    COURT: THAT    IS NOT W~AT    IT SAYS. THE TOTALITY 

25 
I S WHAT    I T    SAYS . 

M~. BA~E,~S: YOU A~ I M],~-~T ~!SAGREE, RES=FCTIFULLY~ 

2~ 
SIR. I    JUST ,~AVE    A DIFFERENT CONCEPT OF THOSE ~OR~S. 

THE    COURT: YOU    CAN ARGUE AND ]    WILL TELL THE JURY 
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8-8 

I THAT THEY ARE TO BE GUIDED BY MY INSTRUCTION AND NOT WHAT 

2 YOU SAY THE LAW IS. 

8 MR. BARENS"    I APPRECIATE THAT, SIR. SIR, WHILE WE 

4 ARE ON THIS, I DID WANT TO RAISE A MOTION IN L~MINE NOW, 

5 BEFORE WE LEAVE ALL OF THIS. 

6 I WAS GOING TO MAKE A MOTION IN LIMINE TO RESTRICT 

7 THE PEOPLE FROM ARGUING THE DEATH PENALTY IS A DETERRENT. 

9 8 

9 

I0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

24 

25 

26 

27 
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AND ] AM GOING TO SUBMIT -- ] AM GOING TO MAKE I 

2 THAT REQUEST AND SUBMIT 0~ IT. 

3 THE COURT" YOU DON’T INTEt~D TO DO THAT, DO YOU? 

4 MR. WAPNER" I DIDN’T REALLY -- I HADN’T EVEN -- NO, 

5 ] DON’T. 

6 MR. CHIER" THERE ALSO WILL BE ONE MOTION IN LIMINE 

7 THAT TO ARGUE LACK OF REMORSE IS GRIFFIN ERROR. 

8 THE COURT" DO YOU KNOW WHAT HE IS TALKING ABOUT? 

9 MR. WAPNER" THAT THE DEFENDANT DIDN’T GET UP AND SAY 

,, 
I0 I AM SORRY"? 

11 MR. CHIER" ~’ES. 

12 THE COURT" TFiAT IS RIGHT. 

13 MR. CHIER" TPiAT IS A COMMENT ON HIS FAILURE TO TAKE 

14 THE STAND. 

15 MR. WA=NER" I    AM NOT    SURF T~iAT THAT    IS TRUE. 

16 MR. BARENS" I     THINK    WE .~D    BETTER    HASH    THIS    OUT,     YOUR 

17 HONOR. 

18 THE COURT" HOW IS THAT GO]NZ~ TO COME ABOUT, IN THE 

19 FORM OF AN INSTRUCTION IN ANY WAY~ 

20 MR. BARENS" NO, WE ARE NOT ASKING FOR AN INSTRUCTION. 

21 THE COURT" YOU MEAN YOL D0:,’T WANT HIM TO SAY THAT 

22 TW, E DEFENDANT NEVER    TOOK THE S.AN~ AND TOLD YOU HOW SORRY 

23 HE WAS ? 

24 MR. BARENS" NO, S 

25 T~£ CCURT" I DON’T T~!",~. ~ I,~,,ENDS TO DO THAT. 

2B THE COURT" YOL ARE NOT GC, I~£- TC. SAY THAT EITHER, ARE 
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I YOU? 

2 MR. WAPNER: I DON’T REALLY KNOW EXACTLY WHAT I AM SAYING. 

3 BUT I DON’T WANT TO MAKE ERROR IN THIS CASE.     THIS 

4 COURT HAS BEEN TELLING ME SINCE THE FIRST DAY OF JURY SELECTION 

5 THAT I AM TOO CONCERNED ABOUT PROTECTING THE RECORD SO I AM 

B SURELY NOT GOING TO BE GOING OUT OF THE WAY TO TRY AND CREATE 

7 ERROR. 

8 MR. BARENS:    THE ONLY THING I THINK, GENTLEMEN, OUR 

9 CONCERN IS THAT IF THE DISTRICT ATTORNEY COMES UP AND SAYS 

I0 "MR. HUNT COULD HAVE TOLD YOU HOW BAD HE FEELS BUT HE CHOSE 

1 1 NOT TO. " 

12 THE COURT: NO, HE WILL NEVER DO THAT. 

13 MR. WAPNER: NO, NO. 

14 MR. BARENS: THAT IS WHAT WE ARE ADDRESSING. 

15 THE COURT: HE WILL NEVER DO THAT. 

IB MR. BARENS; I DON’T THINK MR. WA~NER WOULD. 

17 THE COURT: THAT IS COMMENTING ON THE FACT HE DIDN’T 

18 TAKE THE STAND. 

19 MR. BARENS: I WNATED TO BE SURE WHERE WE ARE. 

20 THE COURT: YOU WILL IN NO WAY REFER DIRECTLY OR 

21 
INDIRECTLY TO THE FACT HE DIDN’T TAKE THE STAND; IS THAT RIGHT? 

MR.    WAPNER: I    AM NOT GOING TO REFER TO THE FACT HE 

DIDN’T TAKE THE STAND. 

24 
IF I COMMENT ABOUT SOMETHING IN THAT AREA, IT 

25 
IS GOING TO BE    A COMMENT ABOUT THE W!TN=_SSES WHO DID TESTIFY 

OR THE    FACTS    THAT    CAME O~T    IN THIS PHAS=_ OF THE TRIAL OR THE 

GUILT PHASE THAT WOULD INDICATE TO THE JURY THAT THEY COULD 

DRAW AN    INFERENCE THAT THERE WAS NO REMORSE EXHIBITED FROM 
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I THE CONDUCT THAT WAS TESTIFIED TO BY THE WITNESSES. 

2 MR. BARENS"    NOW, YOUR HONOR~ AS SOON AS YOU INTRODUCE 

3 THE WORDS "NO REMORSE" INTO IT, INTO THE GOVERNMENT’S CASE -- 

4 MR. WAPNER" ] DON’T KNOW THAT I AM GOING TO DO THAT 

5 BUT ] AM SAYING IF IT IS DONE, IT IS GOING TO BE DONE IN THAT 

6 CONTEXT. 

7 MR. BARENS" I AM ASKING IN A MOTION IN LIMINE -- 

8 THE COURT" W~,AT AUTHORiT# DO YOU HAVE FOR THAT? 

9 MR. BARENS " GRIFFIN. 

10 THE COIjRT" WHAT DOES GR];FIN SAY? 

11 MR. WAPNER" GRIFFIN !S T’~:- ONE THAT SAYS YOU CAN’T 

12 COM~’.ENT ON THE DEFENDANT’S =:,IL~RE TO TAKE THE STAND. 

13 MR. BARENS" I WILL T::, ,0~ HOW WE GET HERE. WHAT 

!4 HE IS GOING TO SAY, HE WILL SAY "YOU SEE, WHEN MR. HUNT SAW 

~.~S DEAD, Y0. NOTICE HE DIDN’T TELL KARNY 15 TH&T MR. ESLAMINIA 

16 H,Z’W SCRRY HE ~.--,_ EL- THAT H: q-2WED NO REMORSE." 

, , _ jR_: BUSINESS REALLY GOES 17 W~LL, T’~I~, _ ~ W~4OL: "~=~ ..... 

18 TO ~HETHER A DEFENDANT SHOWS R=~"~.,KSE TO THE JURY A FEW YEARS 

A~,- 19 LATER WHEN HE IS ON TRIAL "’    T WHETHER HE SHOWS REMORSE 

20 AT THE SCENE OF AN ALLEGED CKI~;E. YOU CAN’T BACK DOOR THE 

21 DE=~SE.._, Bv, SAYING HE DIDN’T S~2^ REMORSE AND PUT THAT REMORSE 

22 ~’ORD IN FRONT 0~ THE JURY, ~:C" BACKHANDS IT AND BOO-[STRAPS 

28 IT L~ BEFORE A ~URY NOW AND T~A- IS A VERY UNFAIR THING TO 

24 DC -’ND i~q~:~MIT ,:,~ IT                        WL,~       ~_~: ~ EGORIC GRIFFIN ERROR. 

¯ ~ "~ :~- ---Z~.E ~AS SOM= DISC’"e-qlON -- 25 -= CC:,RT ~ .; 

26 ~’~ . ~L-~XE~, "     " :;jR -’25, - ~ , -- COMMEXT L~!~ THE DEFENDANT ’ S 

27 3E?~ELNCR~q T=q-IFIE3,~_ TC                      -P-’~ L I~ITNESS AT A TIME FOUR YEARS 

28 .OR THREE    YEARS    BEFORE    TtiE    ,RILL IS HARDLY GRIFFIN ERROR. 
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1 TO SAY THAT WHEN JOE HUNT WAS IN THE TRUCK AND 

2 HE WAS JUST INFORMED THAT SOMEONE WAS KILLED AND THE NEXT 

8 THOUGHT IN HIS MIND WAS "WHAT CAN WE DO AND HOW CAN WE GET 

4 THE MONEY?" AND THAT THAT SHOWS HIS STATE OF MIND AT THAT 

~ TIME, THAT IS NOT GRIFFIN ERROR. 

8 

9 
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I THE COURT:    OF COURSE, IT ISN’T. 

2 MR. BARENS:    THAT IS NOT MY POSITION. FOR HIM TO GET 

3 UP AND SAY "YOU SEE, JOE HUNT DIDN’T SHOW YOU ANY REMORSE 

4 AT ANY TIME" AND TO MAKE THAT KIND OF REMARK, BECAUSE AS SOON 

5 AS YOU DO THAT TYPE OF THING, SUCH AS "HAS JOE HUNT EVER 

6 SHOWN REMORSE," WHEN YOU GET INTO EVER OR AT ANY TIME IDEAS -- 

7 THE COURT: YOU ARE FAMILIAR WITH GRIFFIN? YOU 

B UNDERSTAND UNDER GRIFFIN THE THINGS YOU CAN OR CANNOT DO? 

9 MR. WAPNER:    I AM, YOUR HONOR. 

10 THE COURT:    I WAS READING. THERE ARE MANY SECTIONS 

11 TO THESE GRIFFIN RU~S ON WHAT YOU CAN SAY AND WHAT YOU CANNOT 

12 SAY ON COMMENTING 9N THE FACT THAT THE DEFENDANT DID blOT TAKE 

13 THE STAND. CERTAIN THINGS ARE ALLOWED AND CERTAIN THINGS 

!4 ARE NOT ALLOWED. ! THINK I HAVE IT IN THE NEW EVIDENCE CODE, 

15 ISN’T IT? 

16 AT A\~ ~LTE, I WILL CHECK IT. I WILL CHECK IT 

17 OUT BEFORE Ts~ ARGJMENT. 

18 MR. BARENS: YOUR HONOR, THE COURT CERTAINLY HAS MUCH 

19 LATITUDE AND DISCRETION TO PROTECT THE DEFENDANT WITH HIS 

20 LIFE ON THE STAND. 

21 THE COURT: I INTEND TO OBSERVE THAT AND I HAVE BEEN 

22 DOING THAT. 

23 MR. BARENS: I KNOW YOU WILL AND HAVE BEEN, SIR. 

24 THE COURT: 

25 MR. BAREXS: THOL~GHT D~R!NG CLOSING ARGL’MENT, AND 

~ [ SA~ TH~S M~S~ ~ESZ~CTFULL~ TO MR. ~&PXER AND ] SAY THAT 

27 DURING THE CLOSi’,G ~GUMENT OF THE GUILT PHASE OF THIS TRIAL, 

28 HE WENT OVER THE 
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I THE COURT:    PARDON ME.    WHERE ARE THOSE BOOKS I HAD? 

2 MR. BARENS:    I AM JUST SAYING BY WAY OF CAUTION, JUDGE, 

8 I SAY RESPECTFULLY THROUGH YOU, OF MR. WAPNER, THAT DURING 

4 CLOSING ARGUMENT WE WENT WAY OVER THE GRIFFIN LINE, BY THE 

5 WAY. MR. WAPNER CHARACTERIZED THE EVIDENCE AND ARGUED AND 

6 CERTAINLY THAT IS GOING TO BE THE SUBJECT OF THE APPEAL, I 

7’ THINK IT WAS CATEGORICALLY ERRONEOUS, ALTHOUGH NOT INTENTIONALL 

B SO BY MR. WAPNER. 

9 I AM SEEKING, WITH MY CLIENT’S LIFE ON THE LINE, 

10 TO BE AS SANITARY AS WE CAN BE IN THIS GRIFFIN AREA BECAUSE 

II IT IS EXTREMELY IMPORTANT. 

12 THE COURT: WELL, SHE HAS GIVEN ME THESE VERDICT FORMS: 

13 "WE, THE JURY HAVING FOUND THE SPECIAL CIRCUMSTANCES TO BE 

14 TRUE, HEREBY FIX THE PENALTY AS DEATH" OR "HEREBY FIX THE 

15 PENALTY AS LIFE iN PRISON WITHOUT THE POSSIBILITY OF PAROLE." 

IB THOSE ARE THE VERDICT FORMS. ARE THEY SATISFACTORY TO YOU? 

17 MR. BARENS: IN TERMS OF THE JURY VERDICT, DO YOU WANT 

18 TO TALK ABOUT THE VERDICT FORMS? 

19 THE COURT: YES. 

20 MR. BARENS: AS FAR AS THE VERDICT FORMS, i SUBMIT THAT 

21 THE VERDICT FORM SHOULD RECITE THAT THE JURY FINDS OR DOES 

22 NOT FIND THAT THE AGGRAVATING CIRCUMSTANCES DO OR DO NOT 

23 OUTWEIGH THE MITIGATING CIRCUMSTANCES AND THAT, THEREFORE, 

24 THE PUNISHMENT SHALL BE ONE OR THE OTHER AND THAT IS THE 

25 S T AN~,’AR D. 

27 
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I THE COURT" YOU MEAN THAT THE JURY FINDS THAT THE 

2 AGGRAVATING CIRCUMSTANCES SUBSTANTIALLY OUTWEIGH THE 

3 MITIGATING CIRCUMSTANCES .AND FIX THE PENALTY AT DEATH? 

4 MR. BARENS" THEREFORE, THE PUNISHMENT SHOULD BE -- 

5 MR. WAPNER"     ] DON’T SEE ANY REASON FOR THAT.    THAT 

6 IS LIKE SAYING IN A REGULAR VERDICT FORM, "WE FIND THE CHARGE 

7 HAS BEEN PROVED BEYOND A REASONABLE DOUBT AND THEREFORE, WE 

8 FIND THE DEFENDANT GUILTY." 

9 THEY JUST IN THEIR REGULAR JURY FORM -- IT IS 

10 EITHER Gb[LT] OR NOT GU]~ TY. IT DOESN’T MATTER I GUESS. YOU 

II COULD DO IT THAT WAY. 

-’- RE,-,_ ON FOR 
12 BJT IT DOESN~ SEEM LIKE THERE IS ANY 

18 IT. 

14 THE COURT" WELL,    THE ONLY TIME THEY FIX PENALTY OF 

15 DL.~T~. IS IF THE AGGRAVATING CIR~,S~NC~~ SUBSTANTIALLY 

16 O’~-WE~&~ -~E OTHER. 

17 ~’.R. ~AP"4ER" I AM ~A.PF~ "0 H~V~ IT THAT WAY. 

" A~mE=~LL TO YOU3 18 TH~ COURT 1S THAT    ~ -"~’ ~ - 

~BST~NT IALLY. 19 ~R. BARENS" S ..... 

20 THE COURT" THE JUR~ M;GHT FIND THE AGGRAVATING 

21 CIRC~ ._:~N~ES SUBSTANTIALLY OU~W=IGH THE MITIGATING 

22 CIRC~ ,~ mN~LS AND FIX THE ~ENALTY AT DEATH? 

23 MR. BARENS" HOW D3 WE SAY THE OPPOSITE OF THAT~ SIR? 

24 T~E COLRT" WE THE dL’R~ ANC S0 ON AND SO FORTH, FIND 

25 ~: "~E M]-[~T~NG CIRC~~’�~’’ ~S OUTWEIGH THE 

26 £t~C.~’S-~NCES AND F]"m,~ ,~= ~=N~L-" TO                                   ~,==_ LIFE Wi-q0.T 

27 ~OqS~L[TY OF PAR~’’. 

~ MR. BARENS" OR D0 WE ~ANT TO SAY -- 
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30^ ~ 
I MR. WAPNER" THAT IS    WHY    I    DON’T    THINK WE    SHOULD DO 

2 IT. 

3 BECAUSE NOW, WE ARE GETTING INTO REDEFINING THINGS 

4 IN THE JURY INSTRUCTIONS. 

5 MR. BARENS" JUST A MOMENT. MAY I HAVE JUST A MOMENT, 

B SIR? 

Z (PAUSE.) 

B ALL RIGHT. I THINK WHAT THE JUDGE IS SAYING IS 

g FINE. MAY I HAVE A MOMENT, YOUR HONOR? 

!0 (PAUSE.) 

11 MR. BARENS" YOUR HONOR, I JUST WANTED TO POINT OUT 

!2 THAT THE MATERIAL I HAVE BEFORE ME INDICATES THAT IN ALAMEDA 

13 COUNTY, THE GENERAL PRACTICE ALL ALONG HAS BEEN TO CHANGE 

14 THE INSTRUCIION TO READ THAT IF THEY FIND THE AGGRAVATING 

15 CIRCUMSTANCES OUTWEIGH THE MITIGATING CIRCUMSTANCES, YOU MAY -- 

16 T~EN THEY ADD "~UT NEED NOT" IMPOSE THE DEATH SENTENCE. IS 

!7 THAT THE LANGUAGE -- 

18 MR. CHIER" THAT IS THE LAW. 

Ig MR. BARENS" BUT THAT IS THE LANGUAGE THAT WE ARE USING. 

~ MR. CHIER" NO. 

21 MR. BARENS" WELL, I THINK THAT THAT INSTRUCTION LANGUAGE 

2~ SHOULD BE USED AND I REQUEST IT AND -- 

~ THE COURT" WHAT DO YOU SAY TO THAT? 

24 MR. WAPNER"    THE ONLY THING THAT I AM FAMILIAR WITH 

IS TH~T ~ ~H_Y SHOULD NOT ~ ’F BE ~.R     ]NSTRUCTED THAT THEY SHALL 

REAC~ A VER iCT OF D~A~. 

BUT THIS INSTRUCTION DOESN’T SA# THAT THEY SHALL. 

IT SAYS TO RETURN A JUDGMENT OF DEATH, YOU MUST BE PERSUADED 
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1 THAT THE AGGRAVATING EVIDENCE IS SO SUBSTANTIAL IN COMPARISON 

2 TO THE MITIGATING CIRCUMSTANCES THAT IT WARRANTS DEATH INSTEAD 

3 OF LIFE WITHOUT POSSIBILTY OF PAROLE -- 

4 THE COURT" WELL, WHAT IS THE VERDICT FORM, THEN? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

24 

25 

27 
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I MR. WAPNER: WELL, COUNSEL IS NOW CONFUSING ME BECAUSE 

2 ] DON’T KNOW IF HE SWITCHED GEARS. 

8 MR. BARENS: I HAD LEFT THE SUBJECT OF VERDICT FORMS 

4 BECAUSE I HAD SEEN SOMETHING HERE THAT I THOUGHT -- 

5 THE COURT: LET’S TALK ABOUT THE VERDICT FORMS. WE 

6 WERE TALKING ABOUT THAT. 

7 MR. BARENS:     ALL RIGHT. 

B MR. WAPNER:    I DON’T UNDERSTAND WHY WE HAVE GOT TO 

9 PUT THIS ON THE VERDICT FORM. 

10 WHY CAN’T WE JUST HAVE IT LIKE WE HAVE A REGULAR 

11 VERDICT FORM FOR GUILTY AND NOT GUILTY?    IT DOESN’T SAY 

12 ON THE REGULAR VERDICT FORM THAT WE THE JURY FIND THAT THE 

18 EVIDENCE PROVES BEYOND A REASONABLE DOUBT THAT THE DEFENDANT 

14 COMMITTED SUCH AND SUCH AND THEREFORE, WE FIND HIM GUILTY. 

15 IT JUST SAYS -- 

~B THE COURT: YOU MEAN, \ERY SIMF~E VERD]CT FORMS ~HiCH 

17 MERELY SAY THAT WE THE JURY IN THE A~OVE ENTITLED ACTION, 

18 FIND THE PENALTY IS DEATH AND THEN THE OTHER VERDICT FORM, 

19 WE FIX THE PENALTY TO BE LIFE WITHOUT POSSIBILITY OF PAROLE? 

L~0 MR. WAPNER: THAT’S ALL. I DON’T SEE WHY IT HAS TO 

2! BE ~NYTHING MORE THAN THAT. 

22 THE COURT: THAT VERDICT FORM? 

~ MR. WAPNER: RIGHT. 

THE COURT: HOW ABOUT THAT? 

25 
MR.    WAPNER: AS    SOON    AS    YO~    START PUTTING LANGUAGE 

IN T~E ~:~RDiCT F©~MS, THEN THEY WILL START COMPARING TmAT 

27 
LANGUAGE    TO THE    LANGUAGE    IN THE    INSTRUCTIONS. 

MR.    BARENS: I    SUBMIT    IT. 
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I THE COURT" OKAY. LET’S DO IT THAT WAY. THAT MAKES 

2 IT SIMPLE. 

8 THEY WILL KNOW WHAT IT IS ALL ABOUT, ANYWAY. 

4 ALL RIGHT, NOW, LET ME GO OVER FINALLY, WHAT WE ARE GOING 

5 TO HAVE. 

B WE HAVE CALJIC INSTRUCTION 101, INSTRUCTIONS 

7 TO BE CONSIDERED AS A WHOLE; CALJIC 200, DIRECT AND 

B CIRCUMSTANTIAL EVIDENCE; 201, SUFFICIENCY OF CIRCUMSTANTIAL 

9 EVIDENCE GENERALLY. 

10 MR. WAPNER" YOU WANTED ME TO GET 102, ALSO. 

11 THE COURT" YES. THAT’S RIGHT. 

12 THEN 201 READS" 

13 "HOWEVER, A FINDING THAT THE 

14 DEFENDANT COMMITTED ANY CRIME ALLEGED AS 

15 AGGRAVATING CIRCUMSTANCES MAY NOT BE BASED ON 

16 CIRCumSTANTIAL EVIDENCE UNLESS T~E PROVED CIRCUM- 

17 STANCES NOT ONLY ..." 

18 i    AM GOING    TO CHANGE    IT FROM GUILTY TO COMMITTED 

19 ANY CRIME ALLEGED AS AN AGGRAVATING CIRCUMSTANCE."    ALL RIGHT. 

20 I WILL MAKE THOSE CHANGES. 

21 THEN THERE    IS    SUFFICIENCY OF CIRCUMSTANTIAL 

22 EVIDENCE TO PROVE SPECIFIC    INTENT. I    AM MAKING THE SAME 

23 CHANGES    IN THE    SPECIFIC    INTENT WITH W~ICH AN ACT    IS DONE, 

24 
~Y    BE    S~3WN BY    THE    CIRCL~MSTANCES OF THE COMMISSION OF THE 

25 
ACT BL’T    Y3L ~..~Y NOT FiND THE DEFENDANT COMMITTED ANY OF 

S~CH AG~RZ~ATING CIRCJMST~.NCES    UN_ESS THE    PROVED CIRCUMSTANCES 

27 
ARE NOT    ON~~    CONSISTENT ~!TH THE THEORY THAT HE HAD THE 

REQUIRED SPECIFIC    INTENT -- NO    SPECIFIC    INTENT HERE WOULD 
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3O-6 

I APPLY, ONLY TO THE MURDER OF ESLAMINIA. RIGHT? 

2 MR. WAFNER" RIGHT. 

3 THE COURT" BUT LATER ON, I WILL TELL THEM WHICH OF 

4 THE CASES HAVE SPECIFIC INTENT. ALL R~GHT. 

5 THERE IS. ~ll, PRODUCTION OF ALL EVIDENCE NOT 

6 REQUIRED. 

31 

9 

10 

17 

2O 

22 

26 
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I MR. BARENS, THIS IS FOR YOUR BENEFIT THAT I 

2 AM GOING THROUGH THIS. 

3 MR. BARENS: I KNOW.     I WAS ASKING MR. CHIER ABOUT 

4 THE INSTRUCTION, YOUR HONOR. 

5 THE COURT: WHICH ONE? 

6 MR. BARENS: I WAS ASKING ABOUT AN INSTRUCTION WHICH 

7 WAS GIVEN DURING THE GUILT PHASE I WAS WONDERING IF WE SHOULD 

8 ESFECIALLY REQUEST AGAIN NOW WITH YOUR HONOR. 

9 THE COURT: ALL RIGHT, MAKE A NOTE OF IT WHEN I GO 

10 THROUGH THIS. 

11 ALL RIGHT, NUMBER 2il, PRODUCTION OF ALL 

12 EVIDENCE NOT REQUIRED. 

13 220, CREDIBILITY OF WITNESSES AND THE LAST 

!4 TWO SENTENCES HAVE BEEN CROSSED OUT. 

15 221, WITNESS WILl_FULLY FALSE. 

16 WEIGHING CONFLICTING EVIDENCE. 

17 270, CONFESSION AND ADMISSION DEFINED. 

18 271, THAT IS GOING TO BE PICKED UP; IS THAT 

19 RIGHT? 

20 MR.    WAPNER: YES,    AND ALSO 26!    AND 260 WILL BE PICKED 

21 UP. 

22 THE COURT: ALL RIGHT., 27~..7, WE WENT OVER THAT IN 

23 SOME DETAIL. 

24 EXPERT TEST.~MONY, 280. 

25 >RINCIPA.._ DEFINED, 300. 

2~ MR. CHIEf,: WAIT A .~UTE. ~’HAT NUMBERS ARE 

27 
YOUR HONOR? 

28 MR.    BARE~4S: HE WAS AT    3.00. 
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31-~ 

I MR. CHIER" IF    YOU GIVE    THE NAMES OF THEM -- 

2 THE COURT" I    GAVE YOU    300. 

3 MR. CHIER" WHAT HAPPENED TO 2.72? 

4 MR. BARENS" HE GAVE IT. 

5 MR. CH]ER" OKAY. 

6 MR. WAPNER" AND 2.90, YOU HAVE GOT IN THERE, TOO, 

7 AS WE MODIFIED IT. 

B MR. BARENS" THERE WAS 270, 272, 290 AS MODIFIED. 

9 THE COURT" WEREN’T YOU SUPPOSED TO M~AKE A MODIFICATION 

10 ON THAT ? 

11 MR. WAPNER" ON 290? 

12 THE COURT" YES. 

13 MR. WAPNER" YES. 

14 THE COURT" ALL RIGHT, NOW WE GO TO 301, AIDING AND 

15 ABETTING. 

16 310, ACCOMPLICE DEFINF_D. 

17 311, TESTIMONY OF AN ACCOMPLICE MUST BE 

1B CORROBORATED. 

19 312, SUFFICIENCY OF EVIDENCE TO CORROBORATE AN 

20 ACCOMPLICE. 

21 316, WITNESS, ACCOMPLICE AS A MATTER OF LAW. 

22 
THAT APPLIES    FOR DEAN KARNY;    IS "T~AT RIGHT? 

MR. WAPNER " CORRECT. 

24 
MR. CH]ER" HAVE YOU FILLED ~N T~E BLANKS YET? 

25 
THE COURT" NOT YET. 

L~ 
T~AT I S THE ’ ~=-~ 0’~: ’ ,.~H , "~ Y~R,_,_~ , ~SN T THAT RI’- ". 

MR. WAPNER " CORRECT. 

28 
THE COURT: WITNESS DEAN KARNY W’AS AN ACCOMPLICE AS 
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I A MATTER OF LAW AND THEN THERE WAS ANOTHER ONE. 

2 MR. CH]ER:    YOU INSERTED "MURDER" IN THE FIRST BLANK 

3 AND "DEAN KARNY" IN THE SECOND BLANK? 

4 THE COURT: YES. 

5 NOW, I THINK WE HAD ANOTHER ONE, THAT ! ASKED 

B YOU TO GET, DIDN’T l? 

7 MR. WAPNER: 318. 

B THE COURT: 318. 

9 MR. WAPNER: THAT WAS ACCOMPLICE TESTIMONY TO BE VIEWED 

10 WITH DI STR::ST. 

11 

12 

17 
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I THE COURT: THAT IS RIGHT, YES. 

2 NOW WE COME TO 330, CONCURRENCE OF ACT AND 

8 GENERAL CRIMINAL INTENT. THAT APPLIES TO SWARTOUT AND THE 

4 COKER INCIDENT. 

5 MR. CHIER: 3.30, IS THAT 

B THE COURT:    3.30. 

7 3.31, CONCURRENCE OF ACT OR SPECIFIC INTENT. 

B THAT APPLIES TO THE CRIME OF MURDER, AGGRAVATING CIRCUMSTANCES 

9 AS TO ESLAMINIA, NAMELY, MURDER. 

I0 THEN COMES SPECIAL INSTRUCTION NUMBER 1: 

11 "EVERY PERSON WHO MALICIOUSLY AND 

12 WILLFULLY DISCHARGES A FIREARM," 

18 AND SO FORTH. 

!4 AND SPECIAL INSTRUCTION NUMBER 2: 

15 "AS USED IN THESE INSTRUCTIONS, THE 

16 WORD FIREARM INCLUDES ANY DEVICE" 

17 AND FOLLOWING THAT WOULD BE: "WILLFULLY DEFINED," 

18 1.20. 

19 THEN MALICE AND MALICIOUSLY DEFINED, THAT IS 

20 1.22. 

21 THEN WE COME TO 9.03, WHICH IS ASSAULT WITH 

~-~ A DEADLY WEAPON BY MEANS OF FORCE, AND SO FORTH AND SO ON. 

23 MR. WAPNER: YOUR HONOR, ON THE 1.22, I~L]CE AND 

24 ~LICIOUSLY DEFINED, WE PROBABLY SHOULD DO SOMETHING SO 

25 THAT THEY DON’T CONFUSE THIS MALICE WITH THE MALICE INST~UC- 

L~6 TION, SINCE THE INSTRJCTi0~ TALKS AB0~JT MALICIOUSLY, T~E 

27 246 INSTRUCTION, THAT IS THE PEOPLE’S SPECIAL NUMBER 

~8 I THINK IT WOULD BE APPROPRIATE TO CROSS OUT THE WORD 
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I "MALICE" IN THAT MALICIOUSLY INSTRUCTION AND JUST HAVE IT 

2 READ "THE WORD MALICIOUSLY MEANS A WISH TO VEX, ANNOY," 

8 ET CETERA, SO THEY DON’T CONFUSE IT. 

4 THE COURT" DEFRAUD, THAT IS OUT? 

S MR. WAPNER" IS THERE A DEFRAUD IN THAT INSTRUCTION? 

B THE COURT" YES, DEFRAUD, I GUESS, IS IN THERE. 

7 MR. WAPNER" THERE ISN’T ONE IN THE CALJIC I HAVE -- 

B YES, THAT GOES OUT. 

9 THE COURT" ALL RIGHT. YOU WANT THE WORD "MALICIOUSLY" 

10 IS THAT IT? 

11 MR. WAPNER" RIGHT. 

12 THE COURT" T~EN WE COME TO 9.03, ASSAULT WITH A DEADLY 

13 WEAPON. THIS HAS TO DO WITH THE AGGRAVATING CIRCUMSTANCE. 

14 MR. WAPr’4ER" WHICH INSTRUCTION ARE YOU LOOKING AT? 

. 15 THE COURT    _,,a3. YOU HAVE TO REVISE THAT. THAT IS 

16 THE AGGRAVATING CI~,CUMSTANCE INVOLVING MR. COKER. 

17 MR. W,-,r’N~R INSTEAD OF "THE DEFENDANT IS CHARGED IN 

18 COUNT SO AND SO --" 

19 THE COURT: YES. 

20 M~. WAPNER" -- EITHER THAT OR YOU CAN JUST DELETE 

21 
THAT. 

22 
M~,. CHIRR" I THOUGHT THIS WAS THE SWARTOUT DEAL. 

23 
TdE COURT" OH, THAT IS RIGHT. 

24 
MR. WAPNER YOU CAN DEL~ = ¯ ~f,._ THE FIRST PARAGRAPH ENTIRELY 

25 
AN_-" S.~¥ "=_:,"ERY PERSON WHO COMMITS AN ASSAdLT UPON ANOTHER 

26 
PE~.SON," ET CE’=_E~. 

27 
THE COURT" ".ES, BUT I HA~E TO HAVE A REFERENCE TO 

2B 
WHICH OF THE AGGRAVATING CIRCUMSTANCES THAT GOES. THAT 
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I IS AS TO MR. SWARTOUT.    ADD "AS TO MR. SWARTOUT." 

2 IT CHARGES THE COMMISSION OF THE CRIME OF 

3 VIOLATION OF SECTION 245(A)(i) OF THE PENAL CODE. AND THEN 

4 IT GOES ON AND DEFINES IT. IS THAT SUFFICIENT? 

5 MR. WAPNER: YES. 

2 

7 

8 

I0 

1! 

12 

13 

14 

15 

17 

25 
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3~ I THE COURT" WAIT A MINUTE. THERE IS NO FIREARM INVOLVED 

2 IN THAT NOR A DEADLY WEAPON AND -- 

3 MR. WAFNER"    THE FIREARM AND DEADLY WEAPON PORTIONS 

4 SHOULD BE STRICKEN. 

5 THE COURT" ALL RIGHT. THAT A PERSON WAS ASSAULTED -- 

6 THAT THE ASSAULT WAS COMMITTED BY USE OF WHAT? 

7 MR. WAPNER" BY MEANS OF FORCE LIKELY TO PRODUCE GREAT 

8 BODILY I N,~URY. 

9 THE COURT" ALL RIGHT. DEADLY WEAPON IS OUT, IS THAT 

10 RIGHT? 

ii MR. WAPXER" YES. 

12 THE COURT" AND AS USED IN THIS INSTRUCTION, GK,~T BODILY 

18 INJURY REFLECTS SIGNIFICANT OR SUBSTANTIAL BODILY INJURY OR 

i4 D,~AGE AND IT GOES ON AND ON. FRANKLY, IT IS FOR THE JURY 

15 TO DECIDE.    BLT I THINK T.~AT THIS INCIDENT WITH SWARTOUT 

16 DCESN’ i Q_i ~E REZ~-’ ~ ’ ¯ - .~ ~ , ~HE ~_EVEL OF AN ASSAULT 

17 BL- T.-:AT ~SN’T FOR ME TO DETERMINE. 

18 MR. BARENS"    TAKE IT AWAY FROM THEM, JUDGE.    TAKE IT 

19 AWAY FROM THEM AND I TH. INK THAT A jUDGE FROM TIME TO TIME 

20 CAN MAK~ A JUDICIAL STATEMENT AND CONCLUSIONS BASED ON THE 

21 EVIDENCE. THE EVIDF_NCE WE HAVE HEARD HERE, THE TEST OF -- 

22 MR. WApNER" I WILL SUBMIT THE MATTER. 

23 MR. BARENS" THE TEST !S -- 

24 THE COURT" A ,... L ~ .... I T~]NK THAT WE REALLY OUGHT 

25 T~. W~-~DRL,’,’ ,’-’:" -2X ~RELY THZ, T SWARTOUT INL. I~.E, , THER 

26 WLSN’- AX"=_,=" ~---’..~_ ,~,.-’~- ’~:,-     .’-,’,’" ’~’ ];-, ".,.:’R~ TC HIM EXC:~’r_, --’E :_AST GUY 

27 THAT ~OU ~UT 0,~: SURFRISINGLY SAID THAT HE COMPL:ZNED OF A 

28 S~OULDER !NJURY. 
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I THAT IS THE FIRST TIME I HEARD ABOUT IT, A 

2 SHOULDER OR ARM INJURY. 

3 MR. WAPNER: IF WE COULD JUST CONTINUE THE CASE FOR 

4 A FEW MORE DAYS, THEN THEY WILL GET SOME MORE WITNESSES IN. 

5 MR. CHIER: WE WERE GOING TO MAKE A MOTION TO HAVE 

B FRED WAPNER BE CO-COUNSEL. 

7 MR. BARENS: JUDGE -- 

B THE COURT: I REALLY THINK THAT I WILL WITHDRAW IT. 

9 ! DON’T THINK IT IS SUCH A SERIOUS THING. I THINK IT WILL 

10 BE - - 

11 MR. ~’.APNER: I SL’E, MIT IT TO THE COURT. 

12 THE COURT: !T TAKES AWAY FROM THE JURY A DISCUSSION 

18 OF TH!S, WHICH WILL TAKE UP AN AWFUL LOT OF TIME AND -- 

14 MR. WAPN~R:    ] SUBMIT IT. THATtS FINE. 

15 MR. BARENS: WELL ON BEHALF OF MR. HUNT AND DEFENSE 

IB COUNSEL, WE AR~ ~_×TREMEL~ APPRECIATIVE. 

17 THE COURT: WELL, IT IS-- 

IB MR. WAPNER: LET’S FORGET ABOUT THE APPRECIATIVE STUFF. 

19 LET’S FIGURE OUT HOW WE ARE GOING TO DO IT. 

20 THE COURT: FROM WPiAT I HEAR OF ALL OF THE EVIDENCE, 

21 I DON~T THINK A.N~.THiNG SERIOUS HAPPENED TO HIM. IT IS A 

22 SIMPLE ASSAULT. THAT IS ALL THAT HAPPENED TO HIM. 

23 I ~M NOT THE D~STRICT ATTORNEY PROSECUTING THE 

24 
CAS~ AND iT WAS ~, CRIME, W~A-.--VER ~AS THROWN AT H]M AND -- 

25 MR. ~&PN-~~, : ACTjALL" -- 

26 MR. 5.",RE",_:: ML,~ ~ X-’K=_ ~" SbGGESTION THAT T.’-~ WA" TC 

27 
~.~COMPLISH*’~ T~I~_ ~’~ ~ , _,~.~ HONOR, ] ~’O"JLD SUBMIT RESPECTFULLY,,    ’ SIR, 

28 ~/OdLD BE TO SA~ T0 THE JUR~, PR]OR TO ARGUMENT THAT COUNSEL 
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I WILL NOT BE ARGUING THE SWARTOUT MATTER, AS -- 

2 THE COURT" BECAUSE I HAVE WITHDRAWN IT FROM THE JURY. 

3 MR. CHIER" THE CORRECT WAY TO DO THIS IF I MIGHT, IS 

4 TO FIRST HAVE THE JUDGE GRANT AN 1118.1 MOTION AND SECOND, 

5 TO INSTRUCT THE JURY THAT THEY MAY NOT CONSIDER FOR ANY 

6 CIRCUMSTANCE, FOR ANY PURPOSE, THE EVIDENCE CONCERNING THE 

7 ALLEGED ASSAULT ON BRUCE SWARTOUT. THEY MAY NOT CONSIDER 

8 IT AND THEY ARE TO DISREGARD -- 

9 THE COURT" IT WAS AN ASSAULT ON HIM. THERE IS NO 

10 QUESTION IN MY MIN~~,. 

11 BUT I DON’T THINK THAT IT SHOULD BE AN 

12 AGGRAVATING CIRCUMSTANCE TO THE POINT THAT THEY HAVE TO 

13 
CONSIDER THAT AS A FACTOR IN DEqERMINING DEATH OR LIFE WITHOUT 

14 POSSIBILITY OF PAROLE. 

15 

16 

17 

18 

19 

21 

22 

23 

24 

25 

26 

27 
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1 MR. BARENS" SO YOUR HO~OR -- WOULD YOUR HONOR THEN 

2 SAY TO THE JURY PRIOR TO ARGUMENT THAT -- 

8 THE COURT" ] WILL TELL THEM THAT THE COURT HAS WITHDRAWN 

4 THE AGGRAVATING CIRCUMSTANCE ~NVOLVING MR. SWARTOUT FROM 

5 CONSIDERATION BY THE JURY. 

6 MR. BARENS" AND THEREFORE, THEY ARE NOT TO CONSIDER 

7 IT. I THINK ~©U SHOULD MAKE A POSITIVE STATEMENT, AS WELL. 

8 THE COURT" YES, IT IS NOT TO BE CONSIDERED. 

9 MR. BARENS" THANK YOU, YOUR HONOR. 

10 MR WA ~,,~R FINL 

11 THE COURT" ALL ~IGHT. 

12 MR. BARENS .~N~ THOUGHTS AS TO THE OTHER TWO, JUDGE~ 

13 THE COURT" YES. THEY STAY. 

14 MR. BARENS" JUST THOUGHT I WOULD ASK WHILE WE ARE HERE. 

15 T ~ ¯ . . ¯ ,H~ COURT THEh STAY ALL RIGHT SO, WE’LL TAKE THAT 

16 0~-. 1 DON’T .... =~ T~T 

17 I WiL, T#~E OLT T~E I\STRUCT!ONS AS TO ASSAULT. 

18 MR. WAPNER" SO IT IS 900, 903 AND 908. 

19 THE COURT" THAT’S RIGHT. ASSAULT DEFINED, THAT IS 

20 OLT. OKAY. 

21 THEN COMES HO~ICIDE DEFINED, 800 AND 810, MURDER 

. _IH0~H, DEFINED. 22 DE=INED, AND 811, MALICE AFORF .... ~ T 

28 NOW, I WILL TAKE A LOOK AT THE INSTRUCTIONS TO 

24 q:= WHETHER OR NO- THE~= ~ERE ANY CHANGES THAT I M~D~ IN ANY 

25 -= -,~. ~ IHL,q~ 

26 MR. 

27 THE COuP. T"    MALICE #FORETHO.GHT DEFINED.    ~3i, SECOND I 
28 

i DE~REE MURDER.    ALL R~GHT.    SECON2 DEGREE FELON~ MURDER. 

I 
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I SECOND DEGREE FELONY MURDER PURSUANT TO A CONSPIRACY. 

2 IF A NUMBER OF PERSONS CONSPIRE TOGETHER TO COMMIT 

3 ANOTHER FELONY INHERENTLY DANGEROUS TO HUMAX LIFE, NAMELY, 

4 KIDNAPPING FOR PURPOSES OF EXTORTION -- IS THAT RIGHT? 

5 MR. WAPNER" RIGHT. 

6 THE COURT     ALL RIGHT SE~ON~ DEGREE MURDER, FELONY 

7 MURDER, AIDER AND ABETTOR. 

8 FELONY INHERENTLY ~,’,~=mOUS TO HUMAN LIFE, 

9 KIDNAPPING FOR THE PURPOSE OF EXTORTION.    THAT IS AIDER AND 

10 ABETTOR. 

11 SEIZURE, CONFINEMENT O~ RANSOM OR EXTORTION -- 

12 I HAVE TO CHANGE THAT. EVERY FERSO\ WHO SEIZES, CONFINES 

13 AND BLAH, BLAH, BLAH -- THAT SECTION 209 OF T~E PENAL CODE. 

14 .ALL RIGHT. I WILL TdROW T~AT IN. ACHIEVEMENT 

15 OT PURPOSE NOT ESSENTIAL IN KIDNAP=ING -- ALL RIGHT. 

16 N3W T~EN,., SPEC~,,~,~ I\S~RLC~IO\:         .NU~’~=R__ 3, I AM NOT 

!7 GOING TO CATEZORIZE TdE FOLLC~IN.~ INSTRL~TIC’, APPLIES ONLY 

T - ~,=bENDANT COMMITTED THE 18 TO YOUR DETERMINATION, WHETHER ~ ~=- 

19 THREE CRIMES ALLEGED. 

20 I DON’T THINK THAT IS N~CESSLRY THAT -- 

21 MR. CHIER" REJECTED? 

22 THE CO~T" YES. 

23 MR. CHIER" OKAY. 

2~ THE COLRT" WELL, REFUSED. I- ~ILL BE GIVEN IN SOME 

25 C,~ER COXTEX-. 

28 ~AVE GONE OVER THOSE. 
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I OTHER CRIMINAL ACTIVITIES, PROOF BEYOND A 

2 REASONABLE DOUBT, EVIDENCE INTRODUCED FOR THE PURPOSE OF SHOWIN~ 

3 THE DEFENDANT HAS COMMITTED THE FOLLOWING CRIMINAL ACTS -- 

4 MR. CH]ER" WHAT? 

5 THE COURT" 88412. 

6 MR. CHIER" 88412? 

7 THE COURT" WELL, THE TWO ARE SHOOTING AT AN INHABITED 

8 DWELLING -- AN INHABITED BUILDING, RATHER AND MURDER COMMITTED 

9 DURING THE COURSE OF A KIDNAPPING FOR THE PURPOSE OF -- IS 

10 THAT IT? MURDER C3MM]TTED DURING THE COURSE OF KIDNAPPING. 

1~ IS THAT RIGHT? 

12 

13 

14 

15 

~6 

17 

18 

t9 

21 

24 

25 

27 
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1 MR. CHIRR" ] DON’T HAVE THAT ONE, JUDGE. 

2 THE COURT" YOU HAVE 884.2. 

3 MR. CHIRR" NO, I DON’T.    THAT ]S THE ONE I GAVE TO 

4 MR. WAPNER. 

5 MR. WAFNER" I    GAVE    IT    BACK. 

6 MR. CHIRR" YOU MUST HAVE TAKEN    IT    BACK -- HERE    IT 

7 IS. 

8 THE COURT" ALL RIGHT, THEN YOU HAVE GOT 884.2, THE 

9 CONCLUDING INSTRUCTION.    THAT IS WHERE i ADD -- 

10 MR. CHIRR" 884? 

11 THE COURT" THAT ]S THE CONCLUDING INSTRUCTION, 884.2. 

12 MR. ~ARENS" THEN WE HAVE SOMETHING FROM THE DEFENSE 

13 HEREp YOU~ HONOR, THAT WAS A?PROVED? 

14 THE COURT" YES. LET’S SEE WHAT WE HAVE ON THAT. 

15 MR. 5ARENS" WE HAVE, I BELIEVE, OUR SPECIAL. 

16 THE COURT" OH, YES, THAT IS ON THE M~TIGAT~NG 

17 CIRCUMSTA",CE -- NO. 

18 MR. BARENS" SPECIAL NUMBER 3, AS MODIFIED. 

19 THE COURT" YOU WANT TO WITHDRAW SPECIAL NUMBER I ON 

20 B~UCE SWA~TOUT, RIGHT? 

21 MR. BARENS" YES. 

22 THE COURT" WE DON’T NEED THAT. 

23 I WILL ADD"    "YOU I~AY CONSIDER AS MITIGATING 

24 FACTORS THE DEFENDANT’S CHARACTER, B~CKGROUND AND HISTORY." 

25 MR. ~A~NS" YES, YOUR HONOR. 

~ THE :~ObRT" IS THAT RIGHT? 

27 MR. BARENS" YES, YOUR HONOR. 

28 THE COURT" THE    LACK OF PRIOR CRIMINA’    RECORD    IS    IN 
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I THE OTHER INSTRUCTION AND THE AGE IS IN THE OTHER INSTRUCTION 

2 SO WE HAVE GOT A AND B TAKEN CARE OF. 

8 MR. BARENS"    WHILE WE ARE HERE, YOUR HONOR MIGHT WANT 

4 TO JUST VIEW IN PASSING, AS WE ARE LEAVING~ SPECIAL NUMBER 

B 5 AGAIN. 

O THE COURT" 4 HAS BEEN REFUSED. 

7 MR. BARENS" YES, BUT NUMBER 5 PERHAPS -- 

8 THE COURT" THAT WILL BE REFUSED, TOO, IN THE FORM 

9 1T IS GIVEN. 

10 MR. BARENS" ALL RIGHT. 

11 THE COURT" WAIT A MINUTE NOW. WHY DON’T YOU GET AN 

12 I~STRUCTION ON THIS SO I CAN PUT IT IN THE INSTRUCTION? 

13 MR. BARENS" NUMBER 3? 

!4 THE COURT" NO -- YES, NUMBER 3. 

15 MR. BARENS" MR. CHIER, WOULD YOU PLEASE DO THAT? 

16 THE COURT" "CONSIDER MITIGATING FACTORS ADDITIONALLY" 

17 DEFENDANT’S CHARACTER, HIS BACKGROUND AND HISTORY." 

IB MR. BARENS" THAT IS OUR NEW 3 THAT HIS HONOR WOULD 

19 LIKE SUBMITTED TO THE COURT, YOU WILL DRAFT THAT NEW 3, 

20 PLEASE? 

21 THE COURT" LET ME GIVE IT TO YOU.    HERE IT IS. 

~ MR. BARENS" I WILL HAND IT TO YOU, MR. CHIER, AND 

23 WE WILL JUST RESUBMIT IT. 

24 THE COURT" "Y©J MAY CONSIDER AS ADDITIONAL MITIGATING 

25 =~C~RS~ THE ~EFE~A~T’S CHARACTEr,_.~’rKGROUND A~~ HISTORY." 

~ THE OT~ERS ARE I~CLL~ IN ANOT~ER i~STRUCTIO~. 

27 MR. BARONS" WOULD YOU REDRAFT THIS, MR. CHIER? 

~ THERE IS ONE OTHER LITTLE THING I WANTED TO 
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I BRRING UP, JUDGE. IT IS SOMETHING THAT OCCURRED YESTERDAY 

2 AND I DIDN’T KNOW WHETHER YOUR HONOR WANTED TO ADDRESS IT. 

3 IT CONCERNS ME BOTH PERSONALLY AND PROFESSIONALLY. 

4 DURING -- AND I DON’T KNOW WHAT THE SOLUTION IS TO THIS -- 

5 I AM POSING IT AS A QUESTION BECAUSE I DON’T WANT THE JURY 

6 TO HAVE A BAD IMPRESSION AS WE GO IN TO ARGUE TOMORROW. 

7 AT A MOMENT OF DISTRACTION IN COURT YESTERDAY, YOUR HONOR 

B M~ADE A REFERENCE TO DEFENSE COUNSEL AS MOUTHPIECES. 

9 THE COURT: WHAT DO YOU WANT ME TO DO? 

10 MR. BARENS: HERE IS WHAT I WOULD LIKE TO SUGGEST: 

11 THAT YOUR HONOR POINT OUT THAT THERE WAS A DISTRACTION IN 

12 THE COURTROOM AND THAT NOTHING PEJORATIVE TOWARDS DEFENSE 

13 LAWYERS AS A GENERALITY WAS BEING IMPLIED, BECAUSE I DON’T 

14 THINK YOUR HONOR INTENDED TO DO THAT. 

!5 THE COURT" NO. 

!6 , MR. BARE~;S: BUT COtJLD YOuR HONOR MAKE THAT STATEMENT 

17 TO THE dL:RY BEFORE I ARG~iE? 

IB THE COURT: CERTAINLY. 

19 MR. BARENS: I WOULD APPRECIATE THAT, SIR. 

20 ~ I THINK WE HAVE CONCLUDED OUR BUSINESS. 

2~ 

23 

24 

2~ 

27 
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I THE COURT:    AND FRED, YOU ARE GOING TO TAKE CARE OF 

2 THOSE ADDITIONAL INSTRUCTIONS? 

8 MR. WAPNER:    YES, I WILL. 

4 THE COURT: ARE YOU GOING TO TAKE CARE OF THAT ONE 

5 ABOUT THE PRESUMPTION OF INNOCENCE AND SO FORTH? 

6 MR. WAPNER: WHAT I WILL DO IS HAVE IT RETYPED IN THE 

7 LANGUAGE THAT WE HAVE AGREED UPON AND THEN I WILL SUBMIT 

8 IT TO THE COURT AND TO COUNSEL IN THE MORNING. 

9 I THINK WHAT WE SHOULD TRY AND DO IS TO MEET 

10 HERE EARLIER, VERY EARLY, UNLESS THERE IS SOME DISAGREEMENT 

11 ABOUT THAT. 

12 THE COURT: I WILL BE ~ERE EARLY. 

13 MR. WAPNER:    I AM JUST AFRAID THAT IF I COME IN AT 

14 I0:00 AND GIVE SOME INSTRUCTION, AND WE TALK ABOUT IT, BY 

15 THE TIME WE GET STARTED IT IS 10:30 AND WE ARE ALREADY 

16 THROWI~G T~E SCHE~’LE OFF. 

17 T~ COURT: IT IS PERFECTLY ALL RIGHT WITH ME TO COME 

18 IN AT 8:30. 

19 MR. BARENS: COULD I HAVE MR. CHIER DO THAT IN MY BEHALF 

20 FOR THE REASON I HAVE TO NOW GET BACK TONIGHT AND WRITE 

21 THE ARGUMENT AND PREPARE ARGUMENT IN THE MORNING AND I 

22 AM GOING TO NEED ALL OF THE TIME I CAN JUST TO GET IT 

23 TOGETHER. I WOULD APPRECIATE THAT. 

24 THE CO~RT: HE CAN COME AND CONFER WITH MR. WAPNER. 

25 M~. B~E~5: W~AT TIME? 

2~5 . M~. WA~NE~" JLST ~’3-, i THINK IS A~, RIGHT. 

27 
THE COURT" ALL RIGHT, MAKE IT 9"00. ARGUMENT BEGINS 

28    AT i0:00. 
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I MR.     CHIER" I    ORIGINALLY    HAD COURT    APPEARANCES    SET 

2 FOR FRIDAY    BECAUSE    WE    WERE    GOING    TO    BE    OFF. 

8 THE COURT" THAT    MEANS    MR.     BARENS    WILL    HAVE    TO COME. 

4 (UNREPORTED COLLOQUY BETWEEN DEFENSE 

5 COUNSEL. ) 

6 MR. WAPNER" WELL, IF THE ONLY INSTRUCTION WE ARE TALKING 

7 ABOUT IS 2.90, THEN LET ME JUST READ IT TO YOU THE WAY I 

B HAVE IT AND SEE IF THAT IS SATISFACTORY" 

9 "REGARDING THE CRIMES ALLEGED AS 

10 FACTORS IN AGGRAVATION, A DEFENDANT IS PRESUMED 

11 TO BE INNOCENT UNTIL THE CONTRARY IS PROVED AND 

12 IN CASE OF A REASONABLE DOUBT THAT HE COMMITTED 

13 ANY OF SAID CRIMES, YOU MAY NOT CONSIDER THEM, AS 

14 FACTORS !N AGGP.AVAT]ON. THIS PRESUMTION PLACES 

15 UPON THE STATE THE BURDEN OF PROVING HIM GUILTY 

16 BE’TO.",~’ A REASONABLE DOU-3T.    "H=,, ._ ~bRDEN O~ PROVING 

17 THESE CRIMES --" 

18 MR. CHIER"    THE COMMISSION OF THESE CRIMES. 

!9 MR. WAPNER:    ] DON’T KNOW’ THAT "’ = , M,...Y ARE -- 

20 MR. CHIER~THAT IS NOT IT EITHER. THE DEFENDANT’S 

2! RESPONSIBILITY FOR THE COMMISSION OF THESE CRIMES IS REALLY 

THE ISSUE. 

23 THE COURT" READ IT TO ME NOW. 

24 
MR. C÷IER" YOU SEE, THE PROBLEM IN THIS CASE IS THERE 

25 
M-’Y HAVE £EE~,, -- 50’-’.ET~INS- ~’,A" ~A’,E -’-PPEXED -- THERE IS 

~. .~ -- ’�’-" ~ 
A NEXL’~ F~,Z:BLEM, MR. WAPNER, ~q T--’,- T~ R:,~,.uN~u     DOUBT 

27 
IS AS TO i,,.’-tETHER THE DEFENDANT PARTICIPATED OR IN ANY WAY 

HAS ANY    COMPLICITY    IN THIS    SITUATION. 
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I MR. WAPNER: OKAY. 

2 "REGARDING THE CRIMES ALLEGED AS 

8 FACTORS IN AGGRAVATION, THE DEFENDANT IS PRESUMED 

4 TO BE INNOCENT UNTIL THE CONTRARY IS PROVEN AND 

5 IN CASE OF A REASONABLE DOUBT, WHETHER HE COMMITTED --" 

B MR. CHIER: YES, THAT IS BETTER. 

7 THE COURT: OR AIDED IN THE COMMISSION, IF YOU WANT 

B TO. 

9 MR. WAPNER: WELL, WE HAVE GOT THE AIDING AND ABETTING 

10 INSTRUCTION. 

11 IS THAT OKAY? 

12 MR. CHIER: OKAY. 

13 MR. WAPNER: "WHETHER HE COMMITTED SAID CRIMES, 

14 YOU MAY NOT CONSIDER THEM AS FACTORS IN AGGRAVATION. 

15 THIS PRESUMPTION PLACES UPON THE STATE THE BURDEN 

16 OF PROVING T~-=- DEFENDANT’S COMMISSION OF THESE 

17 CRIMES BEYON2 A REASONABLE DOUBT. 

18 "REASONABLE DOUBT IS DEFINED AS FOLLOWS." 

19 AND THEN IT GOES ON TO DEFINE WHAT REASONABLE 

20 DOUBT I S. 

21 IS THAT SATISFACTORY TO ALL COUNSEL? 

2~ MR. CHIER: AGREED. 

~ MR. BARENS: AGREED, SIR. 

25 
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I MR. WAPNER:    THEN AS FAR AS THE OTHER INSTRUCTIONS GO, 

2 THEY WILL JUST BE MODIFIED BY THE COURT, WHEREVER NECESSARY? 

8 THE COURT: YES. 

4 MR. WAPNER: ALL RIGHT. THANK YOU. SO WE DON’T NEED 

5 TO MEET THEN, THEY CAN JUST -- 

B MR. CHIER:     THERE IS ONE OTHER HOUSEKEEPING MATTER. 

7 THIS IS PROBABLY THE LAST TIME THE DEFENDANT WILL BE IN 

8 CHAMBERS AND HE HAS REQUESTED THAT HE BE PROVIDED WITH A 

9 PARTIAL TRANSCRIPT WHICH WOULD BE FIVE PAGES OF THE PROFFER 

10 AT THE SiDE BAR INVOLVING THIS EXHIBIT 37 ON THE VERY FIRST 

II DAY OF TESTIMONY. 

12 THE COURT: i WON’T GIVE HiM ANYTHING. 

13 THE DEFENDANT: THE LAWYERS UP NORTH REQUESTED IT. THAT 

14 IS ALL, YOU[< HONOR. IT WAS -- 

15 THE COURT: I WILL HEAR NO MORE ABOUT 37. THAT IS ALL 

!6 ’,.ATER OVER THE DAM. 

!7 THE DEFENDANT: IT WAS PUT UNDER SEAL. I HAVE NO OTHER 

18 WAY OF GETTING IT, EXCEPT THROUGH YOU. 

19 MY LAWYERS UP NORTH WANT IT BECAUSE IT INVOLVES 

20 AN ISSUE UP THERE. 

21 THE COURT: AN ISSUE W~ERE? 

22 THE DEFENDANT:    IN NORTHERN CALIFORNIA. WE WON’T BRING 

28 iT UP AGAIN IN THE CONTEXT OF THIS TRIAL. 

24 MR. CHIER: THE LAWYERS HAVE NO STANDING IN THIS COURT. 

25 SINCE YO~ ARE THE ONLY PERSO’, WHS CA’, J~SFAL !T =OR THE 

26 ":F~5,~ANT~ WE ARE A~KING T~;- ~ I C. ~ D C: S~") SO T~.:,T H= CAN GIVE 

27 IT TC THEM UP THERE BECAUSE iT iS br_.~.,AN" TO THE PROCEEDINGS 

28 bP THERE. 
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I THE DEFENDANT: ! JUST DESCRIBED WHAT IT WAS TO YOUR 

2 HONOR ON THE RECORD. ACTUALLY, IT IS ONLY PROBABLY TWO OR 

8 THREE PAGES OF TRANSCRIPT. 

4 IT IS THE FIRST DAY OF TRIAL. 

5 MR. WAPNER: WAIT A SECOND. ARE WE SAYING THAT THE 

B DEFENDANT WANTS FOR HIS LAWYER IN NORTHERN CALIFORNIA, 

7 SOMETHING THAT HE SAYS IS A DESCRIPTION THAT THE DEFENDANT 

B GAVE OF THIS THING? 

9 THE DEFENDANT: ON THE RECORD. 

10 THE COURT: I MADE -- 

11 MR. WAPNER: I AM OUT OF TH]S. IT IS NOT UP TO ME. 

12 THE COURT: SOMETHING ALLEGEDLY WAS TAKEN FROM THE HOME. 

18 MR. WAPNER: I UNDERSTAND THAT. MY POSITION ON THIS 

14 HAS BEEN VERY CLEAR FROM THE BEGINN!NG, THAT THERE WAS NOTHING 

15 EVER TAKEN AND THAT THIS IS A TOTAL FABRICATION. 

IB THE COJRT: i MADE A RULING NOT THAT IT IS A FABRICATION. 

17 I MADE A RULING ThAT NO SUCH EXHIBIT WAS TAKEN BY THE OFFICERS 

18 WHO WERE UP THERE. 

19 MR. BARENS; I DON’T THINK THAT THIS IS AN ISSUE -- 

20 THE DEFENDANT SIMPLY WANTS YOUR HONOR TO UNSEAL IT AND PROVIDE 

21 HIM WITH A COPY OF IT AND -- 

22 THE COURT: WHAT DOES HE WANT IT FOR? 

23 MR. WAPNER: WAIT A SECOND. WHAT DOES UNSEALING, 

24 PROVIDING THAT ONCE IT IS U~SEALED -- 

25 MR. BAREXS: ~ ~E~N, THEY CAN SIMPLY BE PROVIDED WITH 

~ A TRANSCRIPT. i DC’;’T KNO~. 

27 I KNO~ THAT IT IS A REQUEST THAT CAME DOWN FROM 

28 THESE LAWYERS UP NORTH. I HAVE NOT TALKED TO THE~ ABOUT |T. 
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I IT IS JUST A REQUEST THAT WAS MADE. ! AM PASSING THE REQUEST 

2 ALONG. 

3 THE COURT: LET THEM MAKE THEIR INDEPENDENT REQUEST. 

4 MR. BARENS: THEY HAVE NOT GOT STANDING TO COME IN HERE 

5 AND ASK YOUR HONOR FOR THAT PORTION OF THE TRANSCRIPT THAT 

6 HAS BEEN SEALED. 

7 THE COURT: IF THE JUDGE WANTS IT, LET HIM ASK ME FOR 

8 IT. 

9 MR. CHIER" THE LAWYER WANTS -- 

10 THE COURT: IF THE JUDGE WANTS IT, HE CAN TELL HIM WHAT 

11 IT IS ALL ABOUT. IF HE THINKS HE WANTS TO MAKE A RULING UP 

12 THe_RE, I WiLL RELEASE IT TO HIM. 

13 MR. BARENS: I AM ADVISED. 

14 THE COURT" ALL RIGHT.    THANK YOU. 

15 (AT    3:52    P.M.    AN ADJOURNMENT WAS TAKEN 

16 UNTIL FRIDAY, MAY 29, 1987, AT !C A.M.) 

17 

18 

19 

21 

22 

24 

25 

26 

27 




