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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 
Liti;? 7 OF - 

DEPARTMENT NO. 101 HON. J. STEPHEN CZUV G 

IN RE ) 
) 

JOSEPH HUNT AND KENNETH EARL GAY, ) 
) 
) 

ON HABEAS CORPUS ) 
) 
) 

 ) 

2 

`•-• 

NO. A09-0-4-8,5_,,,_
AND 'ClePtityc 

NO. A392702 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

FRIDAY, SEPTEMBER 8, 1995 

APPEARANCES: 

FOR PETITIONER HUNT: KLEIN & CRAIN, A LAW CORPORATION 
ROWAN K. KLEIN 

AND 
MICHAEL M. CRAIN 
3201 WILSHIRE BOULEVARD 
SUITE 312 
SANTA MONICA, CALIFORNIA 90403 

FOR PETITIONER GAY: RICHARD URDAN 
ONE MARITIME PLAZA 
SAN FRANCISCO, CALIFORNIA 94111 

AND 
MARTIN H. DODD 
601 CALIFORNIA STREET 
SAN FRANCISCO, CALIFORNIA 94111 

FOR THE RESPONDENT: GIL GARCETTI 
DISTRICT ATTORNEY 
BY: ANDREW MC MULLEN, DEPUTY 

AND 
IMOGENE KATAYAMA, DEPUTY 
18000 CRIMINAL COURTS BUILDING 
210 WEST TEMPLE STREET 
LOS ANGELES, CALIFORNIA 90012 

jerk 

erk 

1 SUPERIOR COURT OF THE STATE OF CALIFORNIA

2

FOR THE COUNTY OF LOS ANGELES CO~OF

NO. i01 HON. J. STEPHEN CZU~GE$,;"’~DC~KI ,~-"" --,~ --~.,3 DEPARTMENT

5 IN RE ) 

6 JOSEPH HUNT AND KENNETH EARL GAY, )

v ) No. ~0~~
ON ~SE~S COleUS ) ~ND ~’~

8 ) NO. A392702

)
9 )

i0

ii REPORTER’S TRANSCRIPT OF PROCEEDINGS

12 FRIDAY, SEPTEMBER 8, 1995

13

14

15 APPEARANCES:

16 FOR PETITIONER HUNT: KLEIN & CHAIN, A LAW CORPORATION
ROWAN K. KLEIN

17 AND
MICHAEL M. CHAIN

18 3201 WILSHIRE BOULEVARD
SUITE 312

19 SANTA MONICA, CALIFORNIA "90403

20 FOR PETITIONER GAY: RICHARD URDAN
ONE MARITIME PLAZA

21 SAN FRANCISCO, CALIFORNIA 94111
AND

22 MARTIN H. DODD
601 CALIFORNIA STREET

23 SAN FRANCISCO, CALIFORNIA 94111

24

FOR THE RESPONDENT: GIL GARCETTI
25 DISTRICT ATTORNEY

BY: ANDREW MC MULLEN, DEPUTY
26 AND

IMOGENE KATAYAMA, DEPUTY

210 WEST TEMPLE STREET
28 LOS ANGELES, CALIFORNIA 90012
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

DEPARTMENT NO. 101 HON. J. STEPHEN CZULEGER, JUDGE 

IN RE ) 
) 

JOSEPH HUNT AND KENNETH EARL GAY, ) 
) 
) NO. A09O435 

ON HABEAS CORPUS ) AND 

) NO. A392702 

) 
) 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

FRIDAY, SEPTEMBER 8, 1995 

APPEARANCES: 

FOR PETITIONER HUNT: KLEIN & CRAIN, A LAW CORPORATION 
ROWAN K. KLEIN 

AND 
MICHAEL M. CRAIN 
3201 WILSHIRE BOULEVARD 
SUITE 312 
SANTA MONICA, CALIFORNIA 90403 

FOR PETITIONER GAY: RICHARD URDAN 
ONE MARITIME PLAZA 
SAN FRANCISCO, CALIFORNIA 94111 

AND 
MARTIN H. DODD 
601 CALIFORNIA STREET 
SAN FRANCISCO, CALIFORNIA 94111 

FOR THE RESPONDENT: GIL GARCETTI 
DISTRICT ATTORNEY 
BY: ANDREW MC MULLEN, DEPUTY 

AND 
IMOGENE KATAYAMA, DEPUTY 
18000 CRIMINAL COURTS BUILDING 
210 WEST TEMPLE STREET 
LOS ANGELES, CALIFORNIA 90012 

1 SUPERIOR COURT OF THE STATE OF CALIFORNIA

2 FOR THE COUNTY OF LOS ANGELES

3 DEPARTMENT NO. I01 HON. J. STEPHEN CZULEGER, JUDGE

4

5 IN RE )

)
6 JOSEPH HUNT AND KENNETH EARL GAY, )

)
7 ) NO. A090435

ON HABEAS CORPUS ) AND

8 ) NO. A392702

)
9 )

i0

ii REPORTER’S TRANSCRIPT OF PROCEEDINGS

12 FRIDAY, SEPTEMBER 8, 1995
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14
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16 FOR PETITIONER HUNT: KLEIN & CRAIN, A LAW CORPORATION
ROWAN K. KLEIN

17 AND

MICHAEL M. CRAIN
18 3201 WILSHIRE BOULEVARD

SUITE 312

19 SANTA MONICA, CALIFORNIA 90403

20 FOR PETITIONER GAY: RICHARD URDAN

ONE MARITIME PLAZA
21 SAN FRANCISCO, CALIFORNIA 94111

AND
22 MARTIN H. DODD

601 CALIFORNIA STREET

23 SAN FRANCISCO, CALIFORNIA 94111

24

FOR THE RESPONDENT: GIL GARCETTI
25 DISTRICT ATTORNEY

BY: ANDREW MC MULLEN, DEPUTY
26 AND

IMOGENE KATAYAMA, DEPUTY
27

~O ~.~~

18000 CRIMINAL COURTS BUILDING

~I.," 210 WEST TEMPLE STREET
28 LOS ANGELES, CALIFORNIA 90012



FOR THE RESPONDENT: DANIEL LUNGRUN 
ATTORNEY GENERAL 
BY: DAVID GLASSMAN, DEPUTY 

AND 
LANCE WINTERS, DEPUTY 
300 SOUTH SPRING STREET 
SUITE 500 
LOS ANGELES, CALIFORNIA 90013 

M. HELEN THEISS, CSR, #2264 
OFFICIAL COURT REPORTER 
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LOS ANGELES, CALIFORNIA, FRIDAY, SEPTEMBER 8, 1995 

9:10 A. M. 

DEPARTMENT NO. 101 HON. J. STEPHEN CZULEGER, JUDGE 

APPEARANCES: 

THE PETITIONER, JOSEPH HUNT, WITH HIS COUNSEL, 

ROWAN KLEIN AND MICHAEL CRAIN, ATTORNEYS AT LAW; 

ANDREW MC MULLEN AND IMOGENE KATAYAMA, DEPUTY 

DISTRICT ATTORNEYS OF LOS ANGELES COUNTY, 

REPRESENTING THE PEOPLE OF THE STATE OF CALIFORNIA; 

THE PETITIONER, KENNETH EARL GAY, APPEARING THROUGH 

HIS COUNSEL MARTIN H. DODD, ATTORNEY AT LAW; DAVID 

F. GLASSMAN AND LANCE WINTERS, DEPUTY ATTORNEYS 

GENERAL, REPRESENTING THE PEOPLE OF THE STATE OF 

CALIFORNIA; PATRICIA DANIELS, FROM THE CALIFORNIA 

APPELLATE PROJECT. 

(M. HELEN THEISS, CSR #2264, OFFICIAL REPORTER.) 

THE COURT: ALL RIGHT. 

LET ME CALL THE CASE OF IN RE KENNETH EARL 

GAY. 

FIRST, COUNSEL, PLEASE MAKE YOUR APPEARANCES 

FOR THE RECORD. 

MR. GLASSMAN: GOOD MORNING, YOUR HONOR. 

DAVID GLASSMAN, G-L-A-S-S-M-A-N, DEPUTY 

ATTORNEY GENERAL, FOR THE RESPONDENT. 

MR. WINTERS: LANCE WINTERS, DEPUTY ATTORNEY 

1 LOS ANGELES, CAI~IFORNIA, FRIDAY, SEPTEMBER 8, 1995

2 9:10 A. M.

3 DEPARTMENT NO. i01 HON. J. STEPHEN CZULEGER, JUDGE

4

5 APPEARANCES:

6 THE PETITIONER, JOSEPH HUNT, WITH HIS COUNSEL,

7 ROWAN KLEIN AND MICHAEL CRAIN, ATTORNEYS AT LAW;

8 ANDREW MC MUI,LEN AND IMOGENE KATAYAMA, DEPUTY

9 DISTRICT ATTORNEYS OF LOS ANGELES COUNTY,

i0 REPRESENTING THE PEOPLE OF THE STATE OF CALIFORNIA;

ii THE PETITIONER, KENNETH EARL GAY, APPEARING THROUGH

12 HIS COUNSEL MARTIN H. DODD, ATTORNEY AT LAW; DAVID

13 F. GLASSMAN AND LANCE WINTERS, DEPUTY ATTORNEYS

14 GENERAL, REPRESENTING THE PEOPLE OF THE STATE OF

15 CALIFORNIA; I’ATRICIA DANIELS, FROM THE CALIFORNIA

16 APPELLATE PROJECT.

17

18 (M. HELEN THEISS, CSR #2264, OFFICIAL REPORTER.)

19

20 THE COURT: ALL RIGHT.

21 LET ME CALL THE CASE OF IN RE KENNETH EARL

22 GAY.

23 FIRST, COUNSEL, PLEASE MAKE YOUR APPEARANCES

24 FOR THE RECORD.

25 MR. GLASSMAN: GOOD MORNING, YOUR HONOR.

26 DAVID GLASSMAN, G-L-A-S-S-M-A-N, DEPUTY

27 ATTORNEY GENERAL, FOR THE RESPONDENT.

28 MR. WINTERS: LANCE WINTERS, DEPUTY ATTORNEY
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GENERAL, FOR THE RESPONDENT. 

MR. DODD: GOOD MORNING. 

MARTIN DODD FOR PETITIONER KENNETH EARL GAY. 

WITH ME IN THE COURTROOM IS PATRICIA DANIELS FROM THE 

CALIFORNIA APPELLATE PROJECT. 

MR. URDAN WAS NOT ABLE TO MAKE IT THIS 

MORNING. HE IS ON A JAMS PANEL AND IT TURNS OUT HE HAD TO 

ARBITRATE A CASE IN CHICAGO THIS MORNING. THIS MATTER WAS 

SET, BUT HE WAS 99 PERCENT SURE IT WAS GOING TO SETTLE. 

THE COURT: AT THIS TIME LET ME CALL THE CASE OF IN 

RE JOE HUNT. 

COUNSEL, PLEASE MAKE YOUR APPEARANCES FOR THE 

RECORD. 

MR. CRAIN: MICHAEL CRAIN, C-R-A-I-N, FOR MR. HUNT. 

MR. KLEIN: ROWAN KLEIN, ALSO FOR MR. HUNT, YOUR 

HONOR. 

MR. MC MULLEN: ANDREW MC MULLEN FOR THE PEOPLE. 

MS. KATAYAMA: IMOGENE KATAYAMA FOR THE PEOPLE. 

THE COURT: AM CALLING BOTH CASES AT THIS TIME 

BECAUSE BOTH CASES INVOLVE VERY CLOSE OR IDENTICAL ISSUES 

THAT I WANTED TO HEAR ORAL ARGUMENT ON AT THE SAME TIME. 

IN THE GAY CASE A MOTION HAS BEEN FILED BY 

THE PEOPLE TO PRECLUDE THE PETITIONER FROM INTRODUCING 

EVIDENCE, COMMONLY CALLED STRICKLAND EVIDENCE, BY THE WAY 

OF EXPERT TESTIMONY. I HAVE READ AND CONSIDERED THE 

MOTIONS, THE OPPOSITIONS AND THE REPLIES AND THE VARIOUS 

MATERIAL THAT HAS BEEN FILED IN THAT. 

IN THE HUNT CASE A MOTION HAS BEEN FILED ON 

1 GENERAL, FOR THE RE~;PONDENT.

2 MR. DODD: GOOD MORNING.

3 MARTIN DODD FOR PETITIONER KENNETH EARL GAY.

4 WITH ME IN THE COURTROOM IS PATRICIA DANIELS FROM THE

5 CALIFORNIA APPELLATE PROJECT.

6 MR. URDAN WAS NOT ABLE TO MAKE IT THIS

7 MORNING. HE IS ON A JAMS PANEL AND IT TURNS OUT HE HAD TO

8 ARBITRATE A CASE IN CHICAGO THIS MORNING. THIS MATTER WAS

9 SET, BUT HE WAS 99 PERCENT SURE IT WAS GOING TO SETTLE.

i0 THE COURT: AT THIS TIME LET ME CALL THE CASE OF IN

ii RE JOE HUNT.

12 COUNSEl,, PLEASE MAKE YOUR APPEARANCES FOR THE

13 RECORD.

14 MR. CRAIN: MICHAEL CRAIN, C-R-A-I-N, FOR MR. HUNT.

15 MR. KLEIN: ~(OWAN KLEIN, ALSO FOR MR. HUNT, YOUR

16 HONOR.

17 MR. MC MULLE~I: ANDREW MC MULLEN FOR THE PEOPLE.

18 MS. KATAYAMA: IMOGENE KATAYAMA FOR THE PEOPLE.

19 THE COURT: I AM CALLING BOTH CASES AT THIS TIME

20 BECAUSE BOTH CASES ]INVOLVE VERY CLOSE OR IDENTICAL ISSUES

21 THAT I WANTED TO HEAR ORAL ARGUMENT ON AT THE SAME TIME.

22 IN THE GAY CASE A MOTION HAS BEEN FILED BY

23 THE PEOPLE TO PRECL[IDE THE PETITIONER FROM INTRODUCING

24 EVIDENCE, COMMONLY CALLED STRICKLAND EVIDENCE, BY THE WAY

25 OF EXPERT TESTIMONY. I HAVE READ AND CONSIDERED THE

26 MOTIONS, THE OPPOSITIONS AND THE REPLIES AND THE VARIOUS

27 MATERIAL THAT HAS BEEN FILED IN THAT.

28 IN THE HUNT CASE A MOTION HAS BEEN FILED ON
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BEHALF OF MR. HUNT TO HAVE THIS COURT APPOINT A STRICKLAND 

EXPERT. IN DECIDING WHETHER OR NOT TO DO THAT I DECIDED 

TO ATTEMPT TO REACH THE ISSUE WHETHER OR NOT A STRICKLAND 

EXPERT WOULD BE ALLOWED TO TESTIFY AT THE HEARING AND, 

THEREFORE, ASKED FOR BRIEFING ON THAT ISSUE, RECEIVED THAT 

BRIEFING BOTH FROM THE PETITIONER AND RESPONDENT AND SOME 

REPLY BRIEFS. I HAVE READ ALL OF THAT MATERIAL. 

AFTER LOOKING AT ALL OF THE MATERIAL I 

THOUGHT IT APPROPRIATE, SINCE THE ISSUES ARE VIRTUALLY 

IDENTICAL, TO HEAR ORAL ARGUMENT AT THE SAME TIME AND 

PERHAPS GIVE YOU FOLKS THE BENEFIT OF EACH OTHER'S SIDE, 

SINCE AT THIS POINT THE RESPONDENTS ARE SEEKING A 

STRICKLAND EXPERT TO TESTIFY AND THE PETITIONERS ARE 

SAYING THERE IS NO SUCH THING VIRTUALLY AS A STRICKLAND 

EXPERT, IT SHOULD NOT BE ALLOWED AT THIS TIME. 

LET ME HEAR FROM COUNSEL FOR THE RESPONDENT 

IN THE GAY CASE, THAT IS THE MOVING PARTY SEEKING TO 

PRECLUDE INTRODUCTION OF STRICKLAND EVIDENCE IN THE GAY 

CASE. 

THE RECORD SHOULD REFLECT, I DON'T KNOW IF 

BOTH SIDES HAVE SPOKEN, THESE ARE HABEAS CORPUS PETITIONS 

ONE IN THE NATURE OF A REMAND FROM THE CALIFORNIA SUPREME 

COURT ASKING THIS COURT TO IDENTIFY OR TO ANSWER CERTAIN 

IDENTIFIABLE ISSUES, AND THE HUNT CASE IS A REMAND FROM 

THE CALIFORNIA COURT OF APPEALS ASKING THIS COURT TO 

RESOLVE CERTAIN ISSUES. 

MR. GLASSMAN? 

MR. GLASSMAN: THANK YOUR, HONOR. 

1 BEHALF OF MR. HUNT TO HAVE THIS COURT APPOINT A STRICKLAND

2 EXPERT. IN DECIDING WHETHER OR NOT TO DO THAT I DECIDED

3 TO ATTEMPT TO REACH THE ISSUE WHETHER OR NOT A STRICKLAND

4 EXPERT WOULD BE ALLOWED TO TESTIFY AT THE HEARING AND,

5 THEREFORE, ASKED FOR BRIEFING ON THAT ISSUE, RECEIVED THAT

6 BRIEFING BOTH FROM THE PETITIONER AND RESPONDENT AND SOME

7 REPLY BRIEFS. I HAVE READ ALL OF THAT MATERIAL.

8 AFTER ]~OOKING AT ALL OF THE MATERIAL I

9 THOUGHT IT APPROPRIATE, SINCE THE ISSUES ARE VIRTUALLY

i0 IDENTICAL, TO HEAR ORAL ARGUMENT AT THE SAME TIME AND

ii PERHAPS GIVE YOU FOIJKS THE BENEFIT OF EACH OTHER’S SIDE,

12 SINCE AT THIS POINT THE RESPONDENTS ARE SEEKING A

13 STRICKLAND EXPERT TO TESTIFY AND THE PETITIONERS ARE

14 SAYING THERE IS NO ~UCH THING VIRTUALLY AS A STRICKLAND

15 EXPERT, IT SHOULD NOT BE ALLOWED AT THIS TIME.

16 LET ME HEAR FROM COUNSEL FOR THE RESPONDENT

17 IN THE GAY CASE, THAT IS THE MOVING PARTY SEEKING TO

18 PRECLUDE INTRODUCTION OF STRICKLAND EVIDENCE IN THE GAY

19 CASE.

20 THE RECORD SHOULD REFLECT, I DON’T KNOW IF

21 BOTH SIDES HAVE SPOKEN, THESE ARE HABEAS CORPUS PETITIONS

22 ONE IN THE NATURE OF A REMAND FROM THE CALIFORNIA SUPREME

23 COURT ASKING THIS COURT TO IDENTIFY OR TO ANSWER CERTAIN

24 IDENTIFIABLE ISSUES, AND THE HUNT CASE IS A REMAND FROM

25 THE CALIFORNIA COURT OF APPEALS ASKING THIS COURT TO

26 RESOLVE CERTAIN ISSUES.

27 MR. GLASSMAN?

28 MR. GLASSMAN: THANK YOUR, HONOR.
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DAVID GLASSMAN FOR THE RESPONDENT. 

JUST SC) THAT THE RECORD IS CLEAR, AS THE 

COURT HAS INDICATED THE GAY MATTER INVOLVED THE REMAND 

FROM THE SUPREME COURT REGARDING AN EVIDENTIARY HEARING 

INTO COUNSEL'S COMPETENCY IN A CAPITAL CASE. 

WHILE I WOULD IMAGINE THAT OUR POSITION WOULD 

BE COMPLIMENTARY TO THE POSITION TAKEN BY MR. MC MULLEN I 

AM ADDRESSING MYSELF TO WHAT WE VIEW AS THE PARTICULAR 

CRITERIA TO BE APPLIED IN CAPITAL CASES. BECAUSE ITS OUR 

VIEW THAT THE SUPREME COURT HAS BEEN QUITE CLEAR IN THE 

CORDERO CASE MOST RECENTLY OR RATHER IN THE ROSS CASE MOST 

RECENTLY AND ORIGINALLY IN THE CORDERO CASE THAT 

STRICKLAND EXPERTS ARE NOT WITHIN THE SCOPE OF THESE 

HEARINGS. THAT THIS COURT, THAT IS THIS TRIAL COURT HAS 

BEEN ASKED TO MAKE PARTICULAR FACTUAL AND ARGUABLY LEGAL 

DETERMINATIONS BUT THAT THESE ARE MATTERS WHICH THIS COURT 

IS QUALIFIED TO MAKE. 

THE COURT: DO YOU THINK -- DO YOU BELIEVE -- IS IT 

YOUR POSITION THAT NO STRICKLAND EXPERT IS NECESSARY 

BECAUSE OF THE SPECIFIC ORDER OF THE CALIFORNIA SUPREME 

COURT OR ARE YOU SAYING NO STRICKLAND EXPERT IS NECESSARY 

IN DEATH PENALTY CASES? 

MR. GLASSMAN: I WOULD BE PREPARED TO ARGUE THAT NO 

STRICKLAND EXPERT IS REQUIRED IN DEATH PENALTY CASES AS A 

MATTER OF LAW. AND THE REASON FOR THAT I THINK HAS BEEN 

EXPLAINED BY COURTS THAT HAVE REVIEWED THE SAME ISSUE, 

APPELLATE COURTS. BY THAT I AM REFERRING TO THE DISTRICT 

COURT'S OPINION, UNITED STATES DISTRICT ATTORNEY'S OPINION 

1 DAVID GLASSMAN FOR THE RESPONDENT.

2 JUST SO THAT THE RECORD IS CLEAR, AS THE

3 COURT HAS INDICATED THE GAY MATTER INVOLVED THE REMAND

4 FROM THE SUPREME COURT REGARDING AN EVIDENTIARY HEARING

5 INTO COUNSEL’S COMPETENCY IN A CAPITAL CASE.

6 WHILE ] WOULD IMAGINE THAT OUR POSITION WOULD

7 BE COMPLIMENTARY TO THE POSITION TAKEN BY MR. MC MULLEN I

8 AM ADDRESSING MYSEL]" TO WHAT WE VIEW AS THE PARTICULAR

9 CRITERIA TO BE APPLIED IN CAPITAL CASES. BECAUSE ITS OUR

I0 VIEW THAT THE SUPREME COURT HAS BEEN QUITE CLEAR IN THE

ii CORDERO CASE MOST RI’;CENTLY OR RATHER IN THE ROSS CASE MOST

12 RECENTLY AND ORIGINALLY IN THE CORDERO CASE THAT

13 STRICKLAND EXPERTS ARE NOT WITHIN THE SCOPE OF THESE

14 HEARINGS. THAT THI~; COURT, THAT IS THIS TRIAL COURT HAS

15 BEEN ASKED TO MAKE |’ARTICULAR FACTUAL AND ARGUABLY LEGAL

16 DETERMINATIONS BUT THAT THESE ARE MATTERS WHICH THIS COURT

17 IS QUALIFIED TO MAKI’:.

18 THE COURT: l)O YOU THINK -- DO YOU BELIEVE -- IS IT

19 YOUR POSITION THAT NO STRICKLAND EXPERT IS NECESSARY

20 BECAUSE OF THE SPECIFIC ORDER OF THE CALIFORNIA SUPREME

21 COURT OR ARE YOU SAYING NO STRICKLAND EXPERT IS NECESSARY

22 IN DEATH PENALTY CA~ES?

23 MR. GLASSMAN: I WOULD BE PREPARED TO ARGUE THAT NO

24 STRICKLAND EXPERT IS REQUIRED IN DEATH PENALTY CASES AS A

25 MATTER OF LAW. AND THE REASON FOR THAT I THINK HAS BEEN

26 EXPLAINED BY COURTS THAT HAVE REVIEWED THE SAME ISSUE,

27 APPELLATE COURTS. BY THAT I AM REFERRING TO THE DISTRICT

28 COURT’S OPINION, UNITED STATES DISTRICT ATTORNEY’S OPINION
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IN BONIN AND THE COURT OF APPEAL'S OPINION MOST RECENTLY 

IN HENDRICKS, WHICH I SUBMITTED TO THE COURT. 

SO IN OUR VIEW AS A MATTER OF LAW THAT WOULD 

APPLY IN GENERAL TO THE ATTEMPT TO ADD A STRICKLAND EXPERT 

INTO THE CASE. MOREOVER, AND THIS IS WHERE AGAIN I AM 

ADDRESSING MYSELF TO A CAPITAL CASE SPECIFICALLY WITH 

ISSUES THAT MAY OR MAY NOT APPLY TO REMANDS FROM A COURT 

OF APPEAL, BUT IN THE CONTEXT OF THESE CASES I DON'T THINK 

THE CALIFORNIA SUPREME COURT COULD HAVE BEEN MUCH MORE 

CLEAR THEN IT WAS IN CORDERO AND IN ROSS WHEN IT SAYS, "WE 

NO LONGER NEED STRICKLAND EXPERTS." THAT'S EXACTLY HOW I 

READ THOSE OPINIONS. 

I THINK THAT THEIR RESPONSE, FOR EXAMPLE, IN 

THE GAY CASE, WELL THE SUPREME COURT HAS ALLOWED THIS IN 

THE PAST, AND GAY CITES THE FRIERSON CASE. FRIERSON, AS I 

RECALL, IS 25 CAL. 3RD. WE ARE A LONG WAYS A WAY FROM 

FRIERSON AT THIS POINT IN TERMS OF WHAT THE SUPREME COURT 

CONTEMPLATES IN THESE CASES. AND, MOREOVER, REGARDLESS OF 

WHAT THE SUPREME COURT HAS, I THINK, SPECIFICALLY SAID THE 

FACT OF THE MATTER JS THAT THE SCOPE OF THE GAY HEARING 

AND OSTENSIBLY THE OTHER HEARING I AM SURE IS CLEAR, THE 

COURT KNOWS WHAT ISSUES ARE TO BE ADDRESSED. 

HABEAS COUNSEL FOR THESE PETITIONERS ARE 

ESSENTIALLY CRIMINAL LAW EXPERTS THE ONLY THING THAT IS 

BEING ADDED BY A STRICKLAND EXPERT IN THESE PROCEEDINGS, 

AS I SAID IN MY LAST SUBMITTED PAPER, THE COLOR COMMENTARY 

OF ANOTHER CRIMINAL COUNSEL TO PILE ONTO TRIAL COUNSEL. 

THE COURT: LET ME ASK YOU THIS: LET'S ASSUME THAT 

5

1 IN BONIN AND THE COURT OF APPEAL’S OPINION MOST RECENTLY

2 IN HENDRICKS, WHICH I SUBMITTED TO THE COURT.

3 SO IN OUR VIEW AS A MATTER OF LAW THAT WOULD

4 APPLY IN GENERAL TO THE ATTEMPT TO ADD A STRICKLAND EXPERT

5 INTO THE CASE. MOREOVER, AND THIS IS WHERE AGAIN I AM

6 ADDRESSING MYSELF TO A CAPITAL CASE SPECIFICALLY WITH

7 ISSUES THAT MAY OR MAY NOT APPLY TO REMANDS FROM A COURT

8 OF APPEAL, BUT IN T~{E CONTEXT OF THESE CASES I DON’T THINK

9 THE CALIFORNIA SUPREME COURT COULD HAVE BEEN MUCH MORE

i0 CLEAR THEN IT WAS I~l CORDERO AND IN ROSS WHEN IT SAYS, "WE

ii NO LONGER NEED STRICKLAND EXPERTS." THAT’S EXACTLY HOW I

12 READ THOSE OPINIONS.

13 I THINK THAT THEIR RESPONSE, FOR EXAMPLE, IN

14 THE GAY CASE, WELL THE SUPREME COURT HAS ALLOWED THIS IN

15 THE PAST, AND GAY CITES THE FRIERSON CASE. FRIERSON, AS I

16 RECALL, IS 25 CAL. 3RD. WE ARE A LONG WAYS A WAY FROM

17 FRIERSON AT THIS POINT IN TERMS OF WHAT THE SUPREME COURT

18 CONTEMPLATES IN THE~;E CASES. AND, MOREOVER, REGARDLESS OF

19 WHAT THE SUPREME COURT HAS, I THINK, SPECIFICALLY SAID THE

20 FACT OF THE MATTER IS THAT THE SCOPE OF THE GAY HEARING

21 AND OSTENSIBLY THE OTHER HEARING I AM SURE IS CLEAR, THE

22 COURT KNOWS WHAT IS~;UES ARE TO BE ADDRESSED.

23 HABEAS COUNSEL FOR THESE PETITIONERS ARE

24 ESSENTIALLY CRIMINAL LAW EXPERTS THE ONLY THING THAT IS

25 BEING ADDED BY A STRICKLAND EXPERT IN THESE PROCEEDINGS,

26 AS I SAID IN MY LAST SUBMITTED PAPER, THE COLOR COMMENTARY

27 OF ANOTHER CRIMINAL COUNSEL TO PILE ONTO TRIAL COUNSEL.

28 THE COURT: ],ET ME ASK YOU THIS: LET’S ASSUME THAT
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THE ISSUE WAS AN ISSUE OF PATENT LAW, SOMETHING THAT IS A 

LITTLE MORE REMOTE FROM CRIMINAL LAW. ONE COULD ARGUE 

THAT, OF COURSE, YOU WOULD NEED A STRICKLAND EXPERT 

BECAUSE SOME PRACTITIONERS OF LAW ARE NOT TO FAMILIAR WITH 

THE PRACTICE IN THAT PARTICULAR AREA. I GATHER FROM THE 

PEOPLE, FROM MR. GAY'S COUNSEL -- THAT'S ADMIRALTY LAW AND 

PATENT LAW -- ALTHOUGH YOU HAVEN'T SEEN THEM IT IS 

VIRTUALLY THE SAME WITH MR. HUNT'S ATTORNEYS ARGUING THAT 

THE DEATH PENALTY IS A PARTICULARIZED AREA AS WELL 

REQUIRING A PARTICULARIZED EXPERTISE THAT WOULD ASSIST THE 

TRIER OF FACT. GRANTED THE TRIER OF FACT HERE IS NOT A 

JURY, THE TRIER OF FACT IS A COURT AND HOPEFULLY HAS SOME 

UNDERSTANDING OF CRIMINAL PROCEDURES. BUT DO YOU THINK 

THAT MAKES A DIFFERENCE, THE FACT THAT IT IS A DEATH 

PENALTY? DOES THAT FALL UNDER THAT CATEGORY THAT I 

SUGGESTED OF THE PATENT LAW AND ADMIRALTY LAW? 

MR. GLASSMAN: FIRST OF ALL, YOUR HONOR, AGAIN TO 

REITERATE, THE SUPREME COURT IS WELL AWARE OF THE CAPITAL 

CONTEXT OF THESE CASES AND IT IS THE SUPREME COURT IN OUR 

VIEW THAT IS REMINDING US THAT IT DOES NOT CONSIDER A 

LEGAL OPINION NECESSARY OR EVEN APPROPRIATE IN THESE 

CASES. SO THAT IS WHAT THE SUPREME COURT TELLS US ABOUT 

DEATH PENALTY HEARINGS. 

SECOND OF ALL, THIS IS NOT A ESOTERIC AREA OF 

THE LAW THAT REQUIRES THE EXPERTISE OF A THIRD PARTY. 

THERE ARE SPECIFIC QUESTIONS BEING ASKED IN THESE CASES 

ABOUT MATTERS THAT WERE OR WERE NOT DONE AND IT IS NOT 

WITHIN THE PROVINCE OF A DEATH PENALTY LAWYER TO MAKE THE 

1 THE ISSUE WAS AN IS~;UE OF PATENT LAW, SOMETHING THAT IS A

2 LITTLE MORE REMOTE FROM CRIMINAL LAW. ONE COULD ARGUE

3 THAT, OF COURSE, YOU WOULD NEED A STRICKLAND EXPERT

4 BECAUSE SOME PRACTITIONERS OF LAW ARE NOT TO FAMILIAR WITH

5 THE PRACTICE IN THAT PARTICULAR AREA. I GATHER FROM THE

6 PEOPLE, FROM MR. GAY’S COUNSEL -- THAT’S ADMIRALTY LAW AND

7 PATENT LAW -- ALTHO[IGH YOU HAVEN’T SEEN THEM IT IS

8 VIRTUALLY THE SAME WITH MR. HUNT’S ATTORNEYS ARGUING THAT

9 THE DEATH PENALTY IS A PARTICULARIZED AREA AS WELL

i0 REQUIRING A PARTICUIJARIZED EXPERTISE THAT WOULD ASSIST THE

ii TRIER OF FACT. GRANTED THE TRIER OF FACT HERE IS NOT A

12 JURY, THE TRIER OF FACT IS A COURT AND HOPEFULLY HAS SOME

13 UNDERSTANDING OF CRIMINAL PROCEDURES. BUT DO YOU THINK

14 THAT MAKES A DIFFER].:NCE, THE FACT THAT IT IS A DEATH

15 PENALTY? DOES THAT FALL UNDER THAT CATEGORY THAT I

16 SUGGESTED OF THE PATENT LAW AND ADMIRALTY LAW?

17 MR. GLASSMAN: FIRST OF ALL, YOUR HONOR, AGAIN TO

18 REITERATE, THE SUPR}.:ME COURT IS WELL AWARE OF THE CAPITAL

19 CONTEXT OF THESE CA~;ES AND IT IS THE SUPREME COURT IN OUR

20 VIEW THAT IS REMINDING US THAT IT DOES NOT CONSIDER A

21 LEGAL OPINION NECES};ARY OR EVEN APPROPRIATE IN THESE

22 CASES. SO THAT IS WHAT THE SUPREME COURT TELLS US ABOUT

23 DEATH PENALTY HEARINGS.

24 SECOND OF ALL, THIS IS NOT A ESOTERIC AREA OF

25 THE LAW THAT REQUIRES THE EXPERTISE OF A THIRD PARTY.

26 THERE ARE SPECIFIC QUESTIONS BEING ASKED IN THESE CASES

27 ABOUT MATTERS THAT WERE OR WERE NOT DONE AND IT IS NOT

28 WITHIN THE PROVINCE OF A DEATH PENALTY LAWYER TO MAKE THE
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ULTIMATE FACT DETERMINATION OF WHETHER THIS WAS A QUOTE 

UNQUOTE "COMPLETE INVESTIGATION." FOR EXAMPLE, THAT CAN 

BE DONE BY PRESENTING THE COURT WITH WHAT WAS DONE AND 

WHAT WASN'T DONE. AND THERE IS REALLY NO NEED FOR THE 

INTERPRETATION OF ANOTHER LAWYER. THAT'S OUR VIEW IN 

TERMS OF THE NEED FOR THIS COURT TO -- WE EXPECT A TRIAL 

BENCH OFFICER WAS A CRIMINAL LAWYER AND IS ACCUSTOMED TO 

DEALING WITH CRIMINAL LAWYERS. 

THE COURT: NEVER TRIED DEATH CASES. DO YOU THINK 

THAT MAKES A DIFFERENCE? DO YOU THINK THAT THE STANDARD 

IS THAT THE BENCH OFFICER OR TRIER OF FACT HAS TO HAVE A 

CERTAIN QUANTUM OF INFORMATION OR DO YOU THINK THAT'S 

SOMETHING LEFT TO THE DISCRETION OF THE TRIER OF FACT TO 

DETERMINE IF IT WOULD BE HELPFUL TO THE TRIER OF FACT? 

MR. GLASSMAN: WELL, AGAIN, I WOULD DISPUTE THE 

EXTENT FRANKLY OF DISCRETION, BUT THE FACT THAT PRIOR 

EXPERIENCE OF DEATH PENALTY LAW IS NOT SIGNIFICANT. IT IS 

NOT SIGNIFICANT, FOR EXAMPLE, IN THIS STRICKLAND VERSUS 

WASHINGTON ANALYSIS, THE LEVEL OF COUNSEL'S EXPERIENCE. 

THE FOCUS SHOULD BE ON WHAT WAS DONE AND WHAT WASN'T DONE 

AND WHETHER THAT WAS REASONABLE. AND THIS COURT IS 

PERFECTLY CAPABLE OF EVALUATING FACTUALLY WHAT WAS DONE 

AND WHAT WASN'T DONE, AND OBVIOUSLY THEN THE SUPREME COURT 

OR IN THE OTHER CASE THE COURT OF APPEAL ULTIMATELY 

REVIEWS THE REASONABLENESS OF THAT. 

THE COURT: DOES TIME MATTER? FOR EXAMPLE, THIS 

CASE WAS TRIED IN -- THIS CASE WAS TRIED IN '82, '83. 

MR. DODD: '84, '85. 

1 ULTIMATE FACT DETERMINATION OF WHETHER THIS WAS A QUOTE

2 UNQUOTE "COMPLETE INVESTIGATION." FOR EXAMPLE, THAT CAN

3 BE DONE BY PRESENTING THE COURT WITH WHAT WAS DONE AND

4 WHAT WASN’T DONE. AND THERE IS REALLY NO NEED FOR THE

5 INTERPRETATION OF ANOTHER LAWYER. THAT’S OUR VIEW IN

6 TERMS OF THE NEED FOR THIS COURT TO -- WE EXPECT A TRIAL

7 BENCH OFFICER WAS A CRIMINAL LAWYER AND IS ACCUSTOMED TO

8 DEALING WITH CRIMINAL LAWYERS.

9 THE COURT: NEVER TRIED DEATH CASES. DO YOU THINK

i0 THAT MAKES A DIFFERENCE? DO YOU THINK THAT THE STANDARD

ii IS THAT THE BENCH OFFICER OR TRIER OF FACT HAS TO HAVE A

12 CERTAIN QUANTUM OF ]INFORMATION OR DO YOU THINK THAT’S

13 SOMETHING LEFT TO T~E DISCRETION OF THE TRIER OF FACT TO

14 DETERMINE IF IT WOULD BE HELPFUL TO THE TRIER OF FACT?

15 MR. GLASSMAN: WELL, AGAIN, I WOULD DISPUTE THE

16 EXTENT FRANKLY OF DISCRETION, BUT THE FACT THAT PRIOR

17 EXPERIENCE OF DEATI~ PENALTY LAW IS NOT SIGNIFICANT. IT IS

18 NOT SIGNIFICANT, FOI{ EXAMPLE, IN THIS STRICKLAND VERSUS

19 WASHINGTON ANALYSIS, THE LEVEL OF COUNSEL’S EXPERIENCE.

20 THE FOCUS SHOULD BE ON WHAT WAS DONE AND WHAT WASN’T DONE

21 AND WHETHER THAT WA~ REASONABLE. AND THIS COURT IS

22 PERFECTLY CAPABLE OF EVALUATING FACTUALLY WHAT WAS DONE

23 AND WHAT WASN’T DONE, AND OBVIOUSLY THEN THE SUPREME COURT

24 OR IN THE OTHER CASI’: THE COURT OF APPEAL ULTIMATELY

25 REVIEWS THE REASONA[|LENESS OF THAT.

26 THE COURT: DOES TIME MATTER? FOR EXAMPLE, THIS

27 CASE WAS TRIED IN -- THIS CASE WAS TRIED IN ’82, ’83.

28 MR. DODD: ’~{4, ’85.
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MR. GLASSMAN: YOU ARE REFERRING TO THE GAY CASE, 

YOUR HONOR? 

THE COURT: YES, THE GAY CASE. 

IS THERE A DIFFERENT STANDARD? DOES THAT 

STANDARD CHANGE OVER TIME. OBVIOUSLY, IF WE ARE TALKING 

ABOUT MISSISSIPPI IN 1985 I ASSUME THE STANDARD WOULD BE 

MUCH DIFFERENT IN CALIFORNIA IN 1995. IS THAT SOMETHING 

THAT THE COURT NEEDS TO BE CONCERNED ABOUT, THE STANDARD 

CHANGES OVER TIME? 

MR. GLASSMAN: YOUR HONOR --

THE COURT: NOT THE STANDARD SO MUCH AS WHAT IS 

COMPETENT COUNSEL AT A GIVEN POINT. 

MR. GLASSMAN: WELL, INSOFAR AS TIMING IS CONCERNED 

ONE OF THE REASONS THAT I CITED THE HENDRICKS CASE WHICH 

IS IN TUESDAY'S, SEPTEMBER 5TH DAILY APPELLATE REPORT, IS 

THAT THE NINTH CIRCUIT THERE SPECIFICALLY SAYS, AND THEY 

ARE CERTAINLY NOT ADVERSE TO HENDRICKS BECAUSE THEY 

REVERSED THE PENALTY DETERMINATION IN THIS CASE, BUT THEY 

SAY, "WE DON'T APPLY 1995 EVALUATIONS TO A 1980 TRIAL." 

SO THE PROSPECTIVE, I THINK, FROM STRICKLAND VERSUS 

WASHINGTON AND THE CALIFORNIA SUPREME COURT REVIEW OF 

THESE CASES IS A DETERMINATION IS MADE BASED UPON THE 

FACTS AND CIRCUMSTANCES KNOWN AT THE TIME ULTIMATELY 

WHETHER OR NOT COUNSEL'S DECISIONS WERE REASONABLE. 

AFTER ALL THE ISSUE IS WHETHER OR NOT AT THE 

TIME THE DEFENDANT OR THE PETITIONER RECEIVED A FAIR 

TRIAL. MANY THINGS HAVE CHANGED LEGALLY AND FACTUALLY IN 

ALL THESE CASES, THE LEGAL LANDSCAPE IS QUITE DIFFERENT. 

1 MR. GLASSMAN: YOU ARE REFERRING TO THE GAY CASE,

2 YOUR HONOR?

3 THE COURT: YES, THE GAY CASE.

4 IS THERE A DIFFERENT STANDARD? DOES THAT

5 STANDARD CHANGE OVER TIME. OBVIOUSLY, IF WE ARE TALKING

6 ABOUT MISSISSIPPI IN 1985 I ASSUME THE STANDARD WOULD BE

7 MUCH DIFFERENT IN CALIFORNIA IN 1995. IS THAT SOMETHING

8 THAT THE COURT NEEDS TO BE CONCERNED ABOUT, THE STANDARD

9 CHANGES OVER TIME?

i0 MR. GLASSMAN: YOUR HONOR --

ii THE COURT: NOT THE STANDARD SO MUCH AS WHAT IS

12 COMPETENT COUNSEL AT A GIVEN POINT.

13 MR. GLASSMAN: WELL, INSOFAR AS TIMING IS CONCERNED

14 ONE OF THE REASONS THAT I CITED THE HENDRICKS CASE WHICH

15 IS IN TUESDAY’S, SEI’TEMBER 5TH DAILY APPELLATE REPORT, IS

16 THAT THE NINTH CIRCUIT THERE SPECIFICALLY SAYS, AND THEY

17 ARE CERTAINLY NOT ADVERSE TO HENDRICKS BECAUSE THEY

18 REVERSED THE PENALTY DETERMINATION IN THIS CASE, BUT THEY

19 SAY, "WE DON’T APPLY 1995 EVALUATIONS TO A 1980 TRIAL."

20 SO THE PROSPECTIVE, I THINK, FROM STRICKLAND VERSUS

21 WASHINGTON AND THE CALIFORNIA SUPREME COURT REVIEW OF

22 THESE CASES IS A DETERMINATION IS MADE BASED UPON THE

23 FACTS AND CIRCUMSTANCES KNOWN AT THE TIME ULTIMATELY

24 WHETHER OR NOT COUN~EL’S DECISIONS WERE REASONABLE.

25 AFTER ALL THE ISSUE IS WHETHER OR NOT AT THE

26 TIME THE DEFENDANT OR THE PETITIONER RECEIVED A FAIR

27 TRIAL. MANY THINGS HAVE CHANGED LEGALLY AND FACTUALLY IN

28 ALL THESE CASES, THE LEGAL LANDSCAPE IS QUITE DIFFERENT.



9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

• 
11 

12 

• 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THE ONLY ISSUE IN TERMS OF FAIRNESS OF THE PROCEEDING IS 

WHETHER OR NOT THE TRIAL WAS FAIR AT THE TIME NOT WHETHER 

OR NOT -- THERE ARE ALL SORTS OF VIEWS OF DIFFERENCE IN 

RETROSPECT, BUT CERTAINLY WE DON'T APPLY 1995 STANDARDS 

PER SE TO A 1985 TRIAL. MR. SHINN'S COMPETENCE ULTIMATELY 

WILL BE DETERMINED IN THE CONTEXT AND THE TIME FRAME OF 

MR. GAY'S CASE. 

THE COURT: ALL RIGHT. 

THANK YOU. 

MR. DODD. 

MR. DODD: GOOD MORNING. THANK YOU, YOUR HONOR. 

I HAVE A NUMBER OF RESPONSES, I THINK, WHICH 

ARE SET FORTH IN OUR PAPERS, BUT I WOULD LIKE TO 

UNDERSCORE A NUMBER OF THOSE POINTS. 

FIRST OF ALL, I THINK IT IS IMPORTANT FOR 

THIS COURT TO UNDERSTAND THAT NOT EVEN THE CALIFORNIA 

SUPREME COURT HAS HELD THAT IT IS INADMISSIBLE AS A MATTER 

OF LAW FOR A STRICKLAND EXPERT TO TESTIFY IN A HABEAS 

PROCEEDING. IN FACT --

THE COURT: DON'T YOU THINK IT IS PRETTY MUCH A 

DISCRETIONARY CALL? 

MR. DODD: I DO BELIEVE IT IS DISCRETIONARY. I 

THINK THIS COURT CAN DECIDE ONE WAY OR THE OTHER. I WOULD 

LIKE TO PERSUADE YOUR HONOR THAT A STRICKLAND EXPERT OUGHT 

TO BE PERMITTED IN THIS CASE. 

THE COURT: LET'S ASSUME I DO ALLOW STRICKLAND, I 

ASSUME HE IS OR SHE IS GOING TO COME IN AND SAY, "I HAVE 

REVIEWED THE MATERIAL SUBMITTED TO ME AND I HAVE COME TO 

1 THE ONLY ISSUE IN TERMS OF FAIRNESS OF THE PROCEEDING IS

2 WHETHER OR NOT THE TRIAL WAS FAIR AT THE TIME NOT WHETHER

3 OR NOT -- THERE ARE ALL SORTS OF VIEWS OF DIFFERENCE IN

4 RETROSPECT, BUT CERTAINLY WE DON’T APPLY 1995 STANDARDS

5 PER SE TO A 1985 TRIAL. MR. SHINN’S COMPETENCE ULTIMATELY

6 WILL BE DETERMINED ]IN THE CONTEXT AND THE TIME FRAME OF

7 MR. GAY’S CASE.

8 THE COURT: ALL RIGHT.

9 THANK YOU.

i0 MR. DODD.

ii MR. DODD: GOOD MORNING. THANK YOU, YOUR HONOR.

12 I HAVE A NUMBER OF RESPONSES, I THINK, WHICH

13 ARE SET FORTH IN OU~( PAPERS, BUT I WOULD LIKE TO

14 UNDERSCORE A NUMBER OF THOSE POINTS.

15 FIRST OF ALL, I THINK IT IS IMPORTANT FOR

16 THIS COURT TO UNDER~;TAND THAT NOT EVEN THE CALIFORNIA

17 SUPREME COURT HAS HI’:LD THAT IT IS INADMISSIBLE AS A MATTER

18 OF LAW FOR A STRICKIJAND EXPERT TO TESTIFY IN A HABEAS

19 PROCEEDING. IN FACT --

20 THE COURT: ~)ON’T YOU THINK IT IS PRETTY MUCH 

21 DISCRETIONARY CALL?

22 MR. DODD: I DO BELIEVE IT IS DISCRETIONARY. I

23 THINK THIS COURT CAN DECIDE ONE WAY OR THE OTHER. I WOULD

24 LIKE TO PERSUADE YO[JR HONOR THAT A STRICKLAND EXPERT OUGHT

25 TO BE PERMITTED IN THIS CASE.

26 THE COURT: I,ET’S ASSUME I DO ALLOW STRICKLAND, I

27 ASSUME HE IS OR SHE IS GOING TO COME IN AND SAY, "I HAVE

28 REVIEWED THE MATERIAL SUBMITTED TO ME AND I HAVE COME TO
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THE CONCLUSION THAT A REASONABLE COMPETENT ATTORNEY DURING 

THIS PERIOD OF TIME WOULD NOT HAVE DONE A, B AND C BUT 

WOULD HAVE DONE ONE, TWO AND THREE." THEN THE RESPONDENT 

CALLS AN EXPERT WHO SAYS, "I HAVE LOOKED AT THE STUFF AND 

A REASONABLE ATTORNEY WOULD NEVER HAVE DONE ONE, TWO AND 

THREE AND, OF COURSE, WOULD HAVE DONE A, B AND C." 

DOESN'T IT REALLY GET US BACK TO WHERE WE STARTED IN THE 

FIRST INSTANCE, AND THAT IS THAT I HAVE TO LOOK AT THAT 

KNOWING WHAT THE STANDARD OF LAW IS AND SAY, "HERE ARE THE 

SETS OF FACTS, I RESOLVED THEM, THERE MAY BE SOME 

CONFLICTS OF THOSE FACTS, I AM GOING TO RESOLVE THAT AN 

EXPERT I DON'T THINK IS OF ANY ASSISTANCE"? BUT ASSUMING 

WE OR I COME TO THE CONCLUSION AS TO A CERTAIN SET OF 

FACTS DON'T I THEN LOOK AT THE STANDARD THAT IS FAIRLY 

CLEAR, STRICKLAND ET. AL., AND DECIDE DOES THIS MEET THAT 

REGARDLESS OF WHAT THE EXPERT SAY? 

MR. DODD: WELL, CERTAINLY, YOUR HONOR, YOU ARE 

ULTIMATELY THE DECISION MAKER HERE. THAT'S TRUE IN EVERY 

CASE WHERE EXPERTS HAVE BEEN CALLED THAT THE TRIER OF 

FACT, THE DECISION MAKER HAS GOT TO DECIDE WHETHER HE OR 

SHE BELIEVES THIS PARTICULAR EXPERT AS OPPOSED TO THAT 

PARTICULAR EXPERT GIVEN THE FACTS AND THE LAW AND THE 

CIRCUMSTANCES OF THE CASE. WE ARE NOT SUGGESTING THAT A 

STRICKLAND EXPERT IS GOING TO COME IN HERE AND TELL YOU 

HOW TO DECIDE. WE HOPE THAT OUR STRICKLAND EXPERT WILL 

CONVINCE YOU HOW YOU SHOULD DECIDE THIS CASE, BUT 

CERTAINLY WE ARE NO']' SUGGESTING THAT YOUR ABILITY TO 

DECIDE THIS CASE HAS BEEN TAKEN AWAY. 

i0

1 THE CONCLUSION THAT A REASONABLE COMPETENT ATTORNEY DURING

2 THIS PERIOD OF TIME WOULD NOT HAVE DONE A, B AND C BUT

3 WOULD HAVE DONE ONE, TWO AND THREE." THEN THE RESPONDENT

4 CALLS AN EXPERT WHO SAYS, "I HAVE LOOKED AT THE STUFF AND

5 A REASONABLE ATTORNEY WOULD NEVER HAVE DONE ONE, TWO AND

6 THREE AND, OF COURSE, WOULD HAVE DONE A, B AND C."

7 DOESN’T IT REALLY GET US BACK TO WHERE WE STARTED IN THE

8 FIRST INSTANCE, AND THAT IS THAT I HAVE TO LOOK AT THAT

9 KNOWING WHAT THE STANDARD OF LAW IS AND SAY, "HERE ARE THE

i0 SETS OF FACTS, I RE~:OLVED THEM, THERE MAY BE SOME

ii CONFLICTS OF THOSE FACTS, I AM GOING TO RESOLVE THAT AN

12 EXPERT I DON’T THINK IS OF ANY ASSISTANCE"? BUT ASSUMING

13 WE OR I COME TO THE CONCLUSION AS TO A CERTAIN SET OF

14 FACTS DON’T I THEN ]~OOK AT THE STANDARD THAT IS FAIRLY

15 CLEAR, STRICKLAND ET. AL., AND DECIDE DOES THIS MEET THAT

16 REGARDLESS OF WHAT THE EXPERT SAY?

17 MR. DODD: WI’:LL, CERTAINLY, YOUR HONOR, YOU ARE

18 ULTIMATELY THE DECI~;ION MAKER HERE. THAT’S TRUE IN EVERY

19 CASE WHERE EXPERTS IIAVE BEEN CALLED THAT THE TRIER OF

20 FACT, THE DECISION MAKER HAS GOT TO DECIDE WHETHER HE OR

21 SHE BELIEVES THIS PARTICULAR EXPERT AS OPPOSED TO THAT

22 PARTICULAR EXPERT GIVEN THE FACTS AND THE LAW AND THE

23 CIRCUMSTANCES OF THE CASE. WE ARE NOT SUGGESTING THAT A

24 STRICKLAND EXPERT IS GOING TO COME IN HERE AND TELL YOU

25 HOW TO DECIDE. WE HOPE THAT OUR STRICKLAND EXPERT WILL

26 CONVINCE YOU HOW YOU SHOULD DECIDE THIS CASE, BUT

27 CERTAINLY WE ARE NOT SUGGESTING THAT YOUR ABILITY TO

28 DECIDE THIS CASE HA~ BEEN TAKEN AWAY.
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THE COURT: ] AM NOT SAYING THAT. I GUESS WHAT I 

AM SAYING IS WHAT IS THE EXPERTISE THAT THAT PERSON WOULD 

OFFER ME? 

MR. DODD: AND I THINK THAT'S REALLY THE KEY HERE. 

WHAT THAT PERSON IS GOING TO BE ABLE TO SAY OR LIKE TO BE 

ABLE TO SAY THAT IN 1984, 1985 -- BY THE WAY, I DO BELIEVE 

THAT THE STANDARD AND TEST OUGHT TO BE WHAT WOULD A 

REASONABLE, COMPETENT LAWYER AT THAT TIME HAVE DONE IN 

THIS CASE, WHAT WOULD A REASONABLE, COMPETENT LAWYER HAVE 

UNDERTAKEN IN THE WAY OF INVESTIGATION AND FOR THE PENALTY 

PHASE INVESTIGATION, AND THAT EXPERT HOPEFULLY WILL BE 

ABLE TO COME IN AND EXPLAIN WHY HE OR SHE BELIEVES THAT A 

COMPETENT LAWYER WOULD HAVE UNDERTAKEN THINGS THAT 

MR. SHINN DID NOT DO, WOULD NOT HAVE DONE SOME OF THE 

THINGS THAT MR. SHINN DID DO. IF THEY CALLED -- AND THEN 

IT IS LEFT TO YOU TO DECIDE WHETHER GIVEN THOSE 

CIRCUMSTANCES WHETHER YOU BELIEVE THAT EXPERT OR NOT AND 

WHETHER YOU THINK THAT THAT EXPERT IS TESTIFYING AS TO 

WHAT THE STANDARD REALLY WAS AND OUGHT TO HAVE BEEN. 

SO, I MEAN, YES ULTIMATELY WE COME BACK TO 

YOU, BUT THE PURPOSE IS TO HELP YOU MAKE THAT DECISION. 

JUST AS IN A LEGAL MALPRACTICE CASE IN A CIVIL CASE, THE 

ATTORNEYS AND THE JUDGE IN THE ROOM ALL HAVE THE SENSE 

PERHAPS, PROBABLY HAVE A SENSE OF WHAT THE MALPRACTICE IS 

ABOUT, BUT NONETHELESS IN A CIVIL CASE WE CALL LEGAL 

EXPERTS WHO TESTIFY AS TO WHAT THE STANDARD OF CARE IS. 

THE COURT: HUT THEN YOU WOULD HAVE A JURY WHO 

WOULD NOT UNDERSTAND ARGUABLY THE STANDARDS THAT, AND THE 

ii

1 THE COURT: I AM NOT SAYING THAT. I GUESS WHAT I

2 AM SAYING IS WHAT I~ THE EXPERTISE THAT THAT PERSON WOULD

3 OFFER ME?

4 MR. DODD: AND I THINK THAT’S REALLY THE KEY HERE.

5 WHAT THAT PERSON IS GOING TO BE ABLE TO SAY OR LIKE TO BE

6 ABLE TO SAY THAT IN 1984, 1985 -- BY THE WAY, I DO BELIEVE

7 THAT THE STANDARD AND TEST OUGHT TO BE WHAT WOULD A

8 REASONABLE, COMPETENT LAWYER AT THAT TIME HAVE DONE IN

9 THIS CASE, WHAT WOU]JD A REASONABLE, COMPETENT LAWYER HAVE

i0 UNDERTAKEN IN THE WAY OF INVESTIGATION AND FOR THE PENALTY

ii PHASE INVESTIGATION, AND THAT EXPERT HOPEFULLY WILL BE

12 ABLE TO COME IN AND EXPLAIN WHY HE OR SHE BELIEVES THAT A

13 COMPETENT LAWYER WO[ILD HAVE UNDERTAKEN THINGS THAT

14 MR. SHINN DID NOT DO, WOULD NOT HAVE DONE SOME OF THE

15 THINGS THAT MR. SHINN DID DO. IF THEY CALLED -- AND THEN

16 IT IS LEFT TO YOU TO DECIDE WHETHER GIVEN THOSE

17 CIRCUMSTANCES WHETHER YOU BELIEVE THAT EXPERT OR NOT AND

18 WHETHER YOU THINK TI~AT THAT EXPERT IS TESTIFYING AS TO

19 WHAT THE STANDARD RI<ALLY WAS AND OUGHT TO HAVE BEEN.

20 SO, I MEAN, YES ULTIMATELY WE COME BACK TO

21 YOU, BUT THE PURPOSI’: IS TO HELP YOU MAKE THAT DECISION.

22 JUST AS IN A LEGAL MALPRACTICE CASE IN A CIVIL CASE, THE

23 ATTORNEYS AND THE JUDGE IN THE ROOM ALL HAVE THE SENSE

24 PERHAPS, PROBABLY HAVE A SENSE OF WHAT THE MALPRACTICE IS

25 ABOUT, BUT NONETHELESS IN A CIVIL CASE WE CALL LEGAL

26 EXPERTS WHO TESTIFY AS TO WHAT THE STANDARD OF CARE IS.

27 THE COURT: I~UT THEN YOU WOULD HAVE A JURY WHO

28 WOULD NOT UNDERSTAND ARGUABLY THE STANDARDS THAT, AND THE
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FACTS AND EVERYTHING THAT GOES INTO THE LAWYER MAKING THE 

DECISION. HOPEFULLY I HAVE SOME UNDERSTANDING OF THAT. 

MR. DODD: TRUE. CERTAINLY. 

THE COURT: IS IT THAT MUCH DIFFERENT THAT YOU OR 

MR. URDAN EVEN MAKE THOSE ARGUMENTS, PUT THOSE ARGUMENTS, 

PUT THOSE SAME FACTS BEFORE ME THEN IT IS TO HAVE A 

WITNESS ON THE STAND TO DO THAT? 

MR. DODD: I LIKE TO THINK THAT I WILL BE ABLE TO 

DO, I CERTAINLY HOPE AND I AM SURE THAT MR. URDAN AND I 

TOGETHER WOULD BE ABLE TO MAKE, DO OUR BEST TO MAKE THAT 

ARGUMENT TOGETHER, HUT I DON'T THINK THERE IS ANY 

SUBSTITUTE FOR HAVING A WITNESS WHO HAS FAR MORE 

EXPERIENCE IN THESE MATTERS THEN I CERTAINLY DO. I 

PRACTICE CIVIL LAW, AS A GENERAL MATTER. I HAVE BEEN 

DOING THIS UNDER APPOINTMENT FOR ABOUT 10 YEARS NOW. I 

THINK I HAVE SOME EXPERIENCE IN THESE MATTERS, BUT I 

CERTAINLY DO NOT --

THE COURT: YOU ARE HAVING A LOT MORE FUN THEN 

DOING CIVIL; AREN'T YOU? 

MR. DODD: PART OF THE TIME I HAVE MORE FUN, BUT I 

CERTAINLY DON'T PRACTICE DEATH PENALTY LAW ON A REGULAR 

BASIS NOR DOES MR. URDAN. I THINK YOUR HONOR PROBABLY 

DOESN'T TRY DEATH PENALTY CASES ON A REGULAR BASIS AND TO 

HAVE SOMEBODY WHO DOES THAT WORK, WHO DOES THAT WORK A LOT 

AND CAN TESTIFY FROM HIS EXPERIENCE, HIS OR HER EXPERIENCE 

AS TO HOW THESE THINGS ARE HANDLED AND WHAT A COMPETENT 

LAWYER CAN DO AND TO BRING THAT BREADTH OF EXPERIENCE TO 

BEAR ON FACTS OF THIS CASE AND PUT TOGETHER IN A COHERENT 

12

1 FACTS AND EVERYTHING THAT GOES INTO THE LAWYER MAKING THE

2 DECISION. HOPEFULLY I HAVE SOME UNDERSTANDING OF THAT.

3 MR. DODD: TI{UE. CERTAINLY.

4 THE COURT: ]IS IT THAT MUCH DIFFERENT THAT YOU OR

5 MR. URDAN EVEN MAKE THOSE ARGUMENTS, PUT THOSE ARGUMENTS,

6 PUT THOSE SAME FACT}; BEFORE ME THEN IT IS TO HAVE A

7 WITNESS ON THE STAND TO DO THAT?

8 MR. DODD: I LIKE TO THINK THAT I WILL BE ABLE TO

9 DO, I CERTAINLY HOPE AND I AM SURE THAT MR. URDAN AND I

i0 TOGETHER WOULD BE ABLE TO MAKE, DO OUR BEST TO MAKE THAT

ii ARGUMENT TOGETHER, ~UT I DON’T THINK THERE IS ANY

12 SUBSTITUTE FOR HAVING A WITNESS WHO HAS FAR MORE
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FORM THE TESTIMONY BEFORE THE COURT. CERTAINLY IT IS NO 

SUBSTITUTE HOPEFULLY FOR ME OR MR. URDAN, BUT I THINK IT 

CAN ADD A COHERENCE AND AN EMPHASIS THAT WE WOULD 

CERTAINLY LIKE TO PUT BEFORE THE COURT, AND WOULD ASSIST 

THE COURT IN MAKING THOSE DETERMINATIONS. 

I WOULD LIKE TO -- I AM HAPPY TO CONTINUE 

ANSWERING THE COURT'S QUESTION. I WOULD LIKE TO ADDRESS 

SOME OF THE AUTHORITY THAT --

THE COURT: GO AHEAD. 

MR. DODD: I HAVE ALREADY SPOKEN ABOUT THE ROSS 

CASE. I DON'T THINK THE ROSS CASE HOLDS THAT AS A MATTER 

OF LAW THAT STRICKLAND EXPERTS ARE NOT ADMISSIBLE. 

LIKEWISE, I THINK THE CASES CITED BY, THE NINTH CIRCUIT 

CASES CITED BY COUNSEL ARE THEMSELVES DISTINGUISHABLE AND 

I THINK DISTINGUISHABLE IN IMPORTANT WAYS. 

THE HENDRICKS CASE, FOR EXAMPLE, THE ISSUE 

THERE WAS WHETHER COUNSEL WAS INEFFECTIVE AT THE GUILT 

PHASE FOR FAILING TO PUT ON A MENTAL HEALTH DEFENSE AFTER 

HAVING SENT HIS CLIENT TO TWO PSYCHIATRISTS WHO THEMSELVES 

CONCLUDED THAT THERE WASN'T A SUFFICIENT BASIS FOR A 

MENTAL HEALTH DEFENSE. BUT AT THE PENALTY PHASE, AT THE 

PENALTY PHASE WHERE THE COURT DID FIND INEFFECTIVE 

ASSISTANCE OF COUNSEL THE COURT CONCLUDED THAT THE SAME 

FAILURE TO INVESTIGATE SOCIAL HISTORY WAS IN FACT 

INEFFECTIVE ASSISTANCE OF COUNSEL. HERE WE ARE ON A 

REMAND AT PENALTY PHASE WHERE WE ARE TALKING ABOUT, WHAT 

SORT OF EVIDENCE WOULD HAVE COME BEFORE A EXPERT, AND SO 

IT ITS IMPORTANT TO KEEP THAT IN MIND. THE CASE IS 
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DIFFERENT. 

BONIN LIKEWISE THE STRICKLAND EXPERT THERE 

WAS CALLED TO TALK ABOUT THE PREJUDICIAL PRONG OF THE 

STRICKLAND TEST. THE PETITIONERS WANTED TO HAVE A JURY 

EXPERT COME AND TALK NOT SO MUCH ABOUT THE STANDARDS OF 

CARE FOR THE LAWYER BUT RATHER WHAT MIGHT HAVE GONE ON IN 

THE JURORS' MINDS. THAT IS DIFFERENT, I THINK, THEN WHAT 

WE ARE ASKING TO COURT HERE TO DO, TO TALK ABOUT WHAT THE 

STANDARD OF CARE IS. 

WE ARE FOCUSING ON THE FIRST PRONG BUT MORE 

SO THEN THE SECOND PRONG OF THE STRICKLAND TEST. I THINK 

THE CASES ARE NOT REALLY APPLICABLE TO WHAT'S BEFORE THE 

COURT HERE. BEYOND THAT I THINK THERE ARE OTHER ISSUES 

THAT WE NEED TO ADDRESS WITH THE COURT, BUT I THINK THAT 

THE IMPORTANT THING ON THIS ISSUE IS THAT, YES, IT IS 

DISCRETIONARY. WE 

ASKED BY THE COURT 

EVALUATIVE INQUIRY 

IN. THESE ARE NOT 

SUGGEST THAT THE SPECIFIC QUESTIONS 

IN THIS CASE DO INDEED CALL FOR AN 

THAT A STRICKLAND EXPERT WOULD ASSIST 

THE QUESTIONS, YOU HAVE NOT -- THESE 

ARE NOT SIMPLY YES AND NO QUESTIONS. THEY DO ASK YOU TO 

MAKE A DETERMINATION ABOUT WHETHER MR. SHINN WAS ACTING 

COMPETENTLY. THAT'S NECESSARILY A VALUE AND SOMEONE WITH 

THAT BREADTH OF EXPERIENCE COULD COME IN HERE AND ASSIST 

THE COURT IN MAKING THAT DETERMINATION WITH RESPECT TO 

THESE QUESTIONS ON THAT ISSUE. 

THAT'S ALL I HAVE UNLESS THE COURT'S HAS 

OTHER QUESTIONS. 

THE COURT: NO. YOU DID REMIND ME, THOUGH, IN THE 
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FIRST MOTION ABOUT PSYCHIATRIC TESTIMONY IN STATE BAR 

EVIDENCE. LET ME JUST TELL YOU AT THIS POINT MY 

INCLINATION, I WILL HEAR YOU, IS TO DENY WITHOUT 

PREJUDICE. I DON'T HAVE ENOUGH FACTS AT THIS TIME. THOSE 

DECISIONS I THINK A!E GOING TO BE MORE TRIAL, NOT TRIAL 

BUT HEARING DECISIONS I NEED TO MAKE. I UNDERSTAND YOUR 

POINT, ESPECIALLY ABOUT THE PSYCHIATRIC. 

YOU MAY -- MR. GLASSMAN, YOU MAY HAVE SOME 

MERIT TO A LOT OF THIS NOT COMING IN BUT PART OF THIS ALSO 

GOES TO WHAT MR. SHINN WAS OR WAS NOT DOING, AND UNTIL, I 

THINK, WE RESOLVE WHAT MR. SHINN WAS OR WAS NOT DOING AT 

LEAST YOUR TESTIMONY OR SOMETHING I DON'T THINK I CAN RULE 

IN A VACUUM IN TERMS OF SAYING, "OH, YEAH, KEEP OUT THAT 

PSYCHIATRIC TESTIMONY." SO UNLESS YOU WANT TO BE HEARD I 

AM GOING TO DENY THAT ASPECT OF YOUR MOTION WITHOUT 

PREJUDICE. 

MR. GLASSMAN: I WOULD SIMPLY LIKE TO RESPOND TO 

SOME OF MR. DODD'S COMMENTS. 

THE COURT: ACTUALLY, IF YOU WANT I AM GOING TO 
HEAR FROM THE HUNT PEOPLE. I WILL LET YOU FOLKS RESPOND 
AFTERWARDS. THEY MAY SAY SOMETHING INCREDIBLY COGENT THAT 
YOU WANT TO MAKE OR THEY MAY SHOOT DOWN YOUR ENTIRE 
ARGUMENT, MR. GLASSMAN. 

YOU WANT TO BE ABLE TO SAY SOMETHING. 
MR. GLASSMAN: HOPEFULLY MR. CRAIN WILL NOT SHOOT 

DOWN MR. MC MULLEN. 
THE COURT: WITH REFERENCE TO THE HUNT CASE THE 

PETITIONER'S MOTION FOR THE APPOINTMENT OF A STRICKLAND 
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EXPERT, AND I THOUGHT IT APPROPRIATE TO RESOLVE THE ISSUE 

ABOUT WHETHER WE ARE GOING TO HAVE STRICKLAND TESTIMONY 

BEFORE WE APPOINT SOMEONE, SPEND THE MONEY. 

MR. KLEIN? 

MR. KLEIN: YOUR HONOR, BASICALLY A COMMENT ABOUT 

OUR ABILITY TO PRESENT COGENT ARGUMENT, I FIND THAT TO BE 

COMPLIMENTARY --

THE COURT: ] HAVE NEVER PAID A COMPLIMENT TO A 

LAWYER IN MY LIFE, I CAN'T IMAGINE WHY I WOULD START NOW. 

GO AHEAD, MR. KLEIN. I AM LISTENING CLOSELY. 

MR. KLEIN: FIRST OF ALL, WE ARE SORT OF ARGUING IN 

A VACUUM, SINCE WE HAVEN'T READ THE PLEADINGS IN THE OTHER 

CASE. 

THE COURT: THEY ARE VERY GOOD. 

MR. KLEIN: WE KIND OF --

THE COURT: I CAN GUARANTEE THAT THE RESPONDENT'S 

PAPERS HELP YOU A LOT, AND --

MR. DODD: YOU ARE WELCOME. 

THE COURT: -- PETITIONER'S PAPERS HURT YOU. 

GO AHEAD, MR. KLEIN. YOU ARE ALL TALKING 

ABOUT THE SAME CASES. 

MR. KLEIN: FIRST OF ALL, I THINK THE LAW IS 100 

PERCENT CLEAR THAT A STRICKLAND EXPERT CANNOT TESTIFY AS 

TO THE SECOND PRONG. 

THE COURT: THE PREJUDICE? 

MR. KLEIN: YES, YOUR HONOR. THAT'S YOUR DECISION, 

THAT IS WHAT YOU HAVE TO DECIDE. HOWEVER, THERE IS NO 

CASE LAW THAT SAYS THAT A STRICKLAND EXPERT CANNOT TESTIFY 
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ON THE FIRST PRONG. SO, IF THAT'S THE RESPONDENT'S 

POSITION IN THE OTHER CASE THEY ARE WRONG. 

THE COURT: THINK AT LEAST BY MR. MC MULLEN 

PAPERS, I THINK HIS POSITION IS VERY CLEAR. THERE IS NO 

SUCH THING AS A STRICKLAND EXPERT. I THINK HE USED THOSE 

WORDS. 

MR. MC MULLEN: I BELIEVE THAT'S OUR LANGUAGE, YES, 

OR CLOSE TO IT. 

THE COURT: THAT'S THEIR POSITION. LET ME PUT THE 

SAME QUESTION TO YOU THAT I PUT TO MR. DODD. I THINK --

ISN'T THIS REALLY -- MAYBE IT WAS BOTH OF THEM -- ISN'T 

THIS SOMETHING THAT REALLY IS IN THE DISCRETION OF THE 

COURT? 

MR. KLEIN: WELL, LET ME ANSWER IT A NUMBER OF WAYS 

BASED ON THE COURT'S QUESTIONS. FIRST OF ALL, THE COURT 

HAS LOOKED AT OUR PAPERS, LOOKED AT THE CIVIL CASES THAT 

WE CITED. IN CIVIL CASES IN SOME CASES ITS ABSOLUTELY 

REQUIRED THAT YOU PRESENT EXPERT TESTIMONY. 

THE COURT: BUT THOSE ARE ALL JURY CASES, THE TRIER 

OF FACT IS A JURY. LET'S GET BACK TO BASICALLY WHAT THE 

EVIDENCE CODE TALKS ABOUT. YOU APPOINT AN EXPERT TO 

ASSIST THE TRIER OF FACT, REALLY ALL THESE CASES, CORDERO 

AND ALL THESE CASES, ARE TALKING ABOUT THAT. YOU REALLY 

-- THIS IS NOT AN AREA THAT YOU NEED EXPERT TESTIMONY IN 

BECAUSE YOU ARE TALKING ABOUT A TRIER OF FACT WHO IS 

ALLEGEDLY SOMEWHAT KNOWLEDGEABLE ABOUT THE LAW. SO THAT'S 

THE BASIS HERE. 

MR. KLEIN: OKAY. 
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IN RESPONSE TO ONE OF THE COURT'S QUESTIONS 

EARLIER, THE COURT INDICATED THAT IT HAD NEVER TRIED A 

DEATH PENALTY CASE. THIS WAS A DEATH PENALTY CASE. THE 

DECLARATION THAT MR. MC MULLEN SUBMITTED IN HIS RETURN I 

DON'T KNOW IF THE COURT HAS READ IT, MR. BARENS' 

DECLARATION. 

THE COURT: l CANNOT REMEMBER. I HAVE READ SO MUCH 

LATELY. I CAN'T TELL YOU WHICH IS WHICH. 

MR. KLEIN: MR. BARENS STATED CERTAIN REASONS WHY 

HE DID THIS AND WHY HE DID THAT. 

THE COURT: YES. I READ THAT SOME NUMBERS OF 

MONTHS AGO. 

MR. KLEIN: WELL, ONE CANNOT LOOK AT THIS WITHOUT 

HAVING A PERSON WHO HAS EXPERTISE IN THIS AREA TO 

DETERMINE WHETHER OR NOT THOSE DECISIONS ARE REASONABLE 

DECISIONS THAT SOMEBODY WOULD HAVE MADE. IN OUR CASE, AND 

I THINK THIS IS THE BEST REASON AND I THINK IT SHOULD BE 

THE MOST PERSUASIVE REASON FOR THE COURT TO APPOINT AN 

EXPERT, THE RECORD, AS THE COURT IS AWARE, IS VOLUMINOUS. 

THE RECORDS OF LEVIN'S CASE, THE RECORDS OF ESLAMINIA'S 

CASE, THE RECORDS OF THE TWO PITTMAN TRIALS, PLUS THE 

DISCOVERY, PLUS THE INVESTIGATION IS IN EXCESS OF 100,000 

PAGES. AN EXPERT CAN READ THE MATERIAL, CAN ASSIST THE 

COURT IN ANALYZING THAT MATERIAL WITHOUT THE COURT HAVING 

TO READ ALL OF THAT MATERIAL. IF THE COURT DOESN'T 

APPOINT AN EXPERT THEN AS COUNSEL INDICATED THE ARGUMENT 

IS GOING TO BE MADE BY THE REPRESENTATIVE OF MR. HUNT THE 

COURT IS GOING TO HAVE TO READ EVERYTHING. 
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THE COURT: WHY CAN'T YOU DO WHAT YOUR EXPERT, WHAT 

YOU SEEK TO HAVE YOUR EXPECT DO? 

MR. KLEIN: BECAUSE, YOUR HONOR --

THE COURT: YOU CAN PULL THE STUFF OUT, POINT IT 

OUT TO THE TRIER OF FACT AT THE SAME TIME. YOU WOULDN'T 

GIVE THE JURY THE $100,000 PAGES, YOU WOULD GIVE THEM THE 

FACTS THAT THEY NEE[). 

MR. KLEIN: WELL, JUST SO THE COURT IS CLEAR THE 

COURT IS GOING TO HAVE TO READ THE ENTIRE TRANSCRIPT OF 

THE LEVIN TRIAL BECAUSE THE ONLY WAY, ACCORDING TO IN RE 

FIELDS, FOR THE COURT TO DECIDE WHETHER OR NOT THERE WAS 

INCOMPETENCE OF COUNSEL IS FOR THE COURT TO COMPARE THE 

TRIAL THAT OCCURRED WITH THE TRIAL THAT SHOULD HAVE 

OCCURRED, AND SO THE COURT WILL HAVE TO READ THE ENTIRE 

TRIAL BUT AN EXPERT WOULD ASSIST THE COURT BY NOT --

THE COURT: YOU REALLY THINK THAT'S NECESSARY THAT 

YOU MAKE THAT TYPE OF A COMPARISON? IS THAT THE STANDARD? 

MR. KLEIN: NO. FIELDS SAYS THAT, YOUR HONOR. 

FIELDS SAYS THAT THE COURT MUST COMPARE THE TRIAL THAT 

OCCURRED WITH THE TRIAL THAT SHOULD OCCUR. SO YOUR HONOR 

WILL HAVE TO READ THE ENTIRE TRANSCRIPT OF THE TRIAL. NO 

QUESTION. 

THE COURT: WHY I DO NEED AN EXPERT THEN, IF I HAVE 

TO READ IT? 

MR. KLEIN: BECAUSE YOUR HONOR THERE ARE THREE 

OTHER TRIALS, AND THERE IS DISCOVERY THAT IS VOLUMINOUS 

THAT AN EXPERT CAN PROVIDE THE COURT WITH ASSISTANCE. 

THIS -- THE OTHER POINT THAT I WANTED TO MAKE, YOUR HONOR, 
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ii FIELDS, FOR THE COUI(T TO DECIDE WHETHER OR NOT THERE WAS

12 INCOMPETENCE OF COU~SEL IS FOR THE COURT TO COMPARE THE

13 TRIAL THAT OCCURRED WITH THE TRIAL THAT SHOULD HAVE

14 OCCURRED, AND SO T}~’: COURT WILL HAVE TO READ THE ENTIRE

15 TRIAL BUT AN EXPERT WOULD ASSIST THE COURT BY NOT --

16 THE COURT: YOU REALLY THINK THAT’S NECESSARY THAT

17 YOU MAKE THAT TYPE OF A COMPARISON? IS THAT THE STANDARD?

18 MR. KLEIN: NO. FIELDS SAYS THAT, YOUR HONOR.

19 FIELDS SAYS THAT T}~l.: COURT MUST COMPARE THE TRIAL THAT

20 OCCURRED WITH THE T~(IAL THAT SHOULD OCCUR. SO YOUR HONOR

21 WILL HAVE TO READ T~E ENTIRE TRANSCRIPT OF THE TRIAL. NO

22 QUESTION.

23 THE COURT: WHY I DO NEED AN EXPERT THEN, IF I HAVE

24 TO READ IT?

25 MR. KLEIN: I~ECAUSE YOUR HONOR THERE ARE THREE

26 OTHER TRIALS, AND T~ERE IS DISCOVERY THAT IS VOLUMINOUS

27 THAT AN EXPERT CAN I’ROVIDE THE COURT WITH ASSISTANCE.

28 THIS -- THE OTHER POINT THAT I WANTED TO MAKE, YOUR HONOR,
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AN EXPERT THAT PROVIDES THE COURT WITH TESTIMONY ABOUT 

WHAT IS REASONABLE FOR AN ATTORNEY TO DO IS EVIDENCE THAT 

THE COURT WILL CONSIDER. 

YOUR HONOR IS CORRECT, THAT THE PEOPLE COULD 

PROVIDE AN EXPERT TO THE CONTRARY. IN OUR CASE I DON'T 

THINK THEY ARE GOING TO BE ABLE TO BECAUSE THE RECORD IS 

GOING TO BE SO CLEAR AFTER THE COURT HEARS THE TESTIMONY 

OF AN EXPERT THAT I DON'T THINK THEY ARE GOING TO BE ABLE 

TO FIND SOMEBODY WHO IS GOING TO ABLE TO TAKE THE OATH AND 

SAY UNDER OATH THAT WHAT OCCURRED IN THIS CASE WAS NORMAL. 

BUT, FOR EXAMPLE, IF MR. HUNT WERE NOT INDIGENT I DON'T 

THINK IT WOULD BE WITHIN THE COURT'S DISCRETION TO SAY 

THAT WE COULD NOT CALL AN EXPERT TO TESTIFY ON THIS 

SUBJECT. I THINK --

THE COURT: SURE WOULD BE IF I DECIDED THAT A 

STRICKLAND EXPERT IS NOT NECESSARY, SURE. 

MR. KLEIN: J THINK THE COURT WOULD BE ABUSING ITS 

DISCRETION TO SAY THAT WE COULDN'T OFFER THAT EVIDENCE, 

WHICH IS THEN GOING TO BE EVIDENCE IN THE RECORD THAT THE 

COURT WILL HAVE TO WEIGH, IT WOULD BE DEPRIVING US OF AN 

OPINION THAT THE COURT WOULD HAVE TO CONSIDER AND I 

THINK --

THE COURT: I DON'T HAVE TO ACCEPT EVIDENCE. LET'S 

GET BACK -- THIS IS WHY I DID REALLY THE HEARING. WHAT IS 

REALLY REQUIRED? DO YOU HAVE TO HAVE A STRICKLAND EXPERT? 

IS THE DISCOVERY I MEAN THE PEOPLE'S POSITION, AT LEAST 

THE HUNT PEOPLE'S POSITION IS THAT THERE IS NO SUCH THING 

AS STRICKLAND TESTIMONY, IT IS NOT ADMISSIBLE, YOU DON'T 

20

1 AN EXPERT THAT PROVIDES THE COURT WITH TESTIMONY ABOUT

2 WHAT IS REASONABLE ].’OR AN ATTORNEY TO DO IS EVIDENCE THAT

3 THE COURT WILL CONSIDER.

4 YOUR HONOR IS CORRECT, THAT THE PEOPLE COULD

5 PROVIDE AN EXPERT TO THE CONTRARY. IN OUR CASE I DON’T

6 THINK THEY ARE GOING TO BE ABLE TO BECAUSE THE RECORD IS

7 GOING TO BE SO CLEAR AFTER THE COURT HEARS THE TESTIMONY

8 OF AN EXPERT THAT I DON’T THINK THEY ARE GOING TO BE ABLE

9 TO FIND SOMEBODY WHO IS GOING TO ABLE TO TAKE THE OATH AND

i0 SAY UNDER OATH THAT WHAT OCCURRED IN THIS CASE WAS NORMAL.

ii BUT, FOR EXAMPLE, IF MR. HUNT WERE NOT INDIGENT I DON’T

12 THINK IT WOULD BE WITHIN THE COURT’S DISCRETION TO SAY

13 THAT WE COULD NOT CALL AN EXPERT TO TESTIFY ON THIS

14 SUBJECT. I THINK --

15 THE COURT: ~;URE WOULD BE IF I DECIDED THAT A

16 STRICKLAND EXPERT I~; NOT NECESSARY, SURE.

17 MR. KLEIN: ] THINK THE COURT WOULD BE ABUSING ITS

18 DISCRETION TO SAY T}~AT WE COULDN’T OFFER THAT EVIDENCE,

19 WHICH IS THEN GOING TO BE EVIDENCE IN THE RECORD THAT THE

20 COURT WILL HAVE TO WEIGH, IT WOULD BE DEPRIVING US OF AN

21 OPINION THAT THE COURT WOULD HAVE TO CONSIDER AND I

22 THINK --

23 THE COURT: ] DON’T HAVE TO ACCEPT EVIDENCE. LET’S

24 GET BACK -- THIS IS WHY I DID REALLY THE HEARING. WHAT IS

25 REALLY REQUIRED? DO YOU HAVE TO HAVE A STRICKLAND EXPERT?

26 IS THE DISCOVERY -- I MEAN THE PEOPLE’S POSITION, AT LEAST

27 THE HUNT PEOPLE’S POSITION IS THAT THERE IS NO SUCH THING

28 AS STRICKLAND TESTIMONY, IT IS NOT ADMISSIBLE, YOU DON’T



21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DO IT. THE RESPONDENT IN THE GAY CASE IS NOT QUITE THAT 

FAR, ALTHOUGH THEY ARE PROBABLY WILLING TO MAKE THE 

ARGUMENT. I THINK THEY ARE WILLING TO SAY, "WELL, YOU 

KNOW, UNDER THE FACTS OF THIS CASE, THE GAY CASE, YOU 

KNOW, YOU DON'T NEED TO REACH IT." BUT CLEARLY THERE IS 

CASE LAW THAT SAYS THAT THIS IS NOT NECESSARILY A SUBJECT 

FOR EXPERT TESTIMONY. I COME BACK TO --

MR. KLEIN: ] HAVEN'T --

THE COURT: DON'T YOU REALLY THINK IT IS 

DISCRETIONARY? DO 1 , AS A TRIER OF FACT, FEEL THAT I NEED 

IT? 

MR. KLEIN: WELL, IF I WERE YOUR HONOR IN THIS CASE 

I WOULD WANT A STRICKLAND EXPERT BECAUSE IT WILL 

FACILITATE THE COURT'S ASSIMILATION OF THE MATERIAL, WHICH 

IS SO VOLUMINOUS THAT IT PROBABLY IS GOING TO BE 

IMPOSSIBLE FOR THE COURT TO DO MORE THEN READ THE 

TRANSCRIPT OF THE LEVIN TRIAL BECAUSE OTHERWISE THE COURT 

IS GOING TO READ THE TRANSCRIPT OF THE RELEVANT PORTIONS 

OF THE ESLAMINIA TRIAL THAT COMPARE TO THE TESTIMONY AND 

THE LEVIN TRIAL, AND THE COURT IS GOING TO HAVE TO READ 

THE EXHIBITS THAT WE SUBMIT TO THE COURT AND THAT WE ARGUE 

ARE RELEVANT TO THIS ISSUE, BUT WHAT THE COURT WILL BE 

DOING IS DEPRIVING US OF ADDITIONAL EVIDENCE, THAT BEING 

AN EXPERT SAYING THIS IS WHAT I BELIEVE IS APPROPRIATE 

UNDER THE CIRCUMSTANCES. 

AND THERE IS NO CASE, COUNSEL NEVER CITED A 

CASE, THAT SAYS THAT YOU CANNOT HAVE A STRICKLAND EXPERT. . 

AND THE CONTRARY IS THE FACT WHICH IS THAT THERE ARE ALL 
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THESE CALIFORNIA SUPREME COURT CASES WHICH DO RELY ON 

TESTIMONY OF AN EXPERT. NONE OF THEM SAYS THAT PER SE THE 

COURT MUST APPOINT AN EXPERT, I AGREE WITH YOUR HONOR, 

THERE IS NO SUCH CASE. IF I COULD HAVE FOUND IT I WOULD 

HAVE CITED IT TO THE COURT, BUT IN REALITY I DO BELIEVE 

THAT THE COURT WOULD BE ABUSING ITS DISCRETION IF THE 

COURT SAID YOU CANNOT PRESENT THAT TESTIMONY. 

AND, SECONDLY, I THINK, YOUR HONOR --

THE COURT: lF THAT'S CORRECT, IF I AM ABUSING MY 

DISCRETION IN PRECLUDING THE TESTIMONY THEN I WOULD BE 

ABUSING MY DISCRETION IN NOT APPOINTING AN EXPERT IN THE 

FIRST PLACE TO AN INDIGENT DEFENDANT, SO THAT'S WHY WE ARE 

HAVING THIS HEARING. 

IS THERE A NEED -- IS THERE A REQUIREMENT BY 

LAW FOR THE TESTIMONY OF A STRICKLAND EXPERT, IF NOT IS 

THERE DISCRETION FOR THE COURT TO HEAR STRICKLAND 

TESTIMONY? 

MR. KLEIN: I CAN'T ANSWER THAT QUESTION ANYMORE 

THEN I HAVE. THE ONLY THING I WOULD ADD, YOUR HONOR, IS 

THAT I TRULY BELIEVE IT WILL FACILITATE YOUR HONOR'S 

PROMPT RESOLUTION OF THIS CASE BY HAVING SOMEBODY OTHER 

THAN YOUR HONOR READING THE ADDITIONAL RECORD, WHICH THE 

COURT IS REQUIRED BY IN IN RE FIELDS. 

THE COURT IS REQUIRED TO READ THE LEVIN 

TRANSCRIPT, THE COURT IS NOT REQUIRED TO READ ANYTHING 

ELSE. AND IF AN EXPERT DOES THAT THAT WILL SAVE THE COURT 

A LOT OF TIME. OTHERWISE THIS COURT IS GOING TO HAVE TO 

SHUT DOWN FOR A GREAT DEAL OF TIME TO READ THE MATERIAL 
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THAT WE ARE GOING TO SUBMIT TO THE COURT, AND THEN THE 

COURT IS GOING TO HEAR ARGUMENTS ON THE SUBJECT, BUT THE 

COURT WILL BE DEPRIVING US OF THE OPINION THAT AN EXPERT 

COULD RENDER RELATIVE TO THAT INFORMATION. 

THE COURT: ASSUMING THAT'S CORRECT, ASSUMING THAT 

THIS IS THE REQUIREMENT THAT I WOULD HAVE TO READ ALL OF 

THIS MATERIAL SHOULDN'T I READ IT RATHER THEN RELY ON 

EXPERT TESTIMONY? 

MR. KLEIN: WELL, I THINK THAT THE ANSWER TO THAT 

IS THAT YOUR HONOR WILL READ THEN WHAT THE COURT THINKS IS 

NECESSARY, BUT AN EXPERT WILL HAVE PARED IT DOWN AND AN 

EXPERT WILL HAVE RENDERED TO THE COURT WHAT THE EXPERT 

THINKS IS IMPORTANT FOR THE COURT TO CONSIDER. 

THE COURT: ISN'T THAT EXACTLY WHAT YOU WOULD DO 

FOR ME, YOU COULD PARE IT DOWN? 

MR. KLEIN: YES, YOUR HONOR. BUT I WILL NOT BE 

ABLE TO TESTIFY AND AN EXPERT WILL BE ABLE TO TESTIFY, AND 

IN ALL THE CASES IN WHICH AN EXPERT DID TESTIFY THAT WAS 

EVIDENCE THAT THE COURT DID WEIGH AND THE COURT WOULD BE 

DEPRIVING US OF THAT EVIDENCE THAT WE COULD NOT PROFFER BY 

WAY OF ARGUMENT. SO IN THAT SENSE THE COURT WOULD BE 

DEPRIVING MR. HUNT OF EVIDENCE, THE OPINION THAT IS OF THE 

EXPERT RELATIVE TO THE INFORMATION. AND IT IS SOMETHING 

THAT THE COURT WOULD WEIGH AND THE COURT WON'T KNOW UNTIL 

THE COURT HEARS WHAT THE EXPERT SAYS. IN OUR CASE I DON'T 

THINK THEY ARE GOING TO BE ABLE TO PROVIDE SOMEBODY THAT 

IS GOING TO PROVIDE CONTRARY TESTIMONY. 

THE COURT: ALL RIGHT. 
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MR. MC MULLEN? 

MR. GLASSMAN: I WAS JUST GOING TO CONCLUDE BY 

RESPONDING TO MR. DODD. 

THE COURT: HOLD ON. I WANT TO HEAR FROM THE 

RESPONDENT IN THE HUNT CASE? 

MR. MC MULLEN: YOUR HONOR, THERE ARE A FEW THINGS 

I WISH TO ADD TO MR. GLASSMAN'S ARGUMENT AND I WILL TRY 

NOT TO REPEAT WHAT HE SAID. 

FIRST OF ALL, REALLY BEFORE WE EVEN GET TO 

THE ATTORNEY EXPERT OR STRICKLAND EXPERT IT IS OUR 

POSITION THAT INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS CAN 

BE REALLY RESOLVED IN THIS CASE UNDER THE PREJUDICE PRONG 

OF THE STRICKLAND TEST. 

THEN MOVING ALONG --

THE COURT: YOU MAY BE CORRECT. THE PROBLEM IS 

THAT WE ARE DOWN THE LINE IN THE GAY CASE AND 

UNFORTUNATELY WE ARE STILL A LITTLE TOO EARLY IN THE HUNT 

CASE. 

MR. MC MULLEN: I UNDERSTAND. I JUST WANTED TO 

MENTION THAT. 

I WANTED TO RESPOND TO ONE OF YOUR COMMENTS 

TO MR. GLASSMAN THAT INVOLVED THE ADMIRALTY, WHICH IS THE 

WRIGHT VERSUS WILLIAMS CASE AT 47 CAL. APP. 3D CITED IN 

PETITIONER'S RESPONSE TO OUR DOCUMENT. AND THAT CASE IS A 

MALPRACTICE CASE, I DON'T THINK A STRICKLAND EXPERT IS 

REALLY APPROPRIATE, AND IN MOST OF THOSE CASES, AS YOUR 

HONOR WENT ON TO COMMENT TO SOMEBODY THAT MIGHT BE THE 

WRIGHT CASE, I AM NOT SURE, MIGHT HAVE BEEN BEFORE THE 
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